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ART.  I.— BIOGRAPHICAL  SKETCH  OF  PETER  a  DU 
PONCEAU. 

f*A  pabTie  discourse  in  commemoration  of  Peter  8.  Da  Ponceaii,  LL.D.,  kte 
Presideiit  of  the  Aroericaii  PhBoMphicil  Society,  delivered  befim  the  ■ocieCf 
parsoant  to  appointment  on  the  S5th  of  October,  1844.  Bj  Roblejr  Dinigli- 
•on,  M.  Dn  one  of  the  secretaries.**] 

It  has  been  a  custom  with  the  American  Philosophical  So- 
ciety, on  the  death  of  its  highest  officer,  to  appoint  one  of  its 
members  to  deliver  a  public  discourse,  with  the  view  of  doing 
honour  to  his  memory,  and  of  holding  up,  as  an  example  to 
others,  the  eminent  intelleclual  and  moral  qualities,  and  the 
honourable  course  that  led  to  the  attainment  of  such  a  dis- 
tinction. 

Five  discourses  have  thus  far  been  pronounced ;  the  first  on 
Franklin,  who  may  justly  be  regarded  as  the  founder  of  the 
society,  by  the  Rev.  Dr.  Smith ;  the  second  on  Rittenhouse, 
by  Dr.  liuoh ;  the  third  on  Wistar,  by  chief  justice  Tilghman ; 
and  the  fourth  on  Tilghman,  by  the  lamented  subject  of  this 
memoir.    Jefferson,  who  lived  for  many  years  after  he  had  re- 
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signed  the  presidency  of  tiie  society,  received  the  accustomed 
tribute  at  the  hands  of  Mr.  Nicholas  Biddle.  To  one  only  of 
the  deceased  presidents  no  such  tribute  was  permitted — to 
Patterson,  who  modestly  urged,  as  a  last  solemn  request,  that 
he  might  be  an  exception;  and  his  request  was  reluctantly 
complied  with. 

Kever  there  be  an  occasion  in  which  self  should  be  disre* 
garded  by  an  orator,  it  is  when  appointed,  by  an  institution 
like  this,  to  commemorate  the  deeds  of  a  distinguished  and 
deceased  member.  The  whole  object  of  his  appointment  is  to 
illustrate  another.  Can  this  be  more  satisfactorily  accom- 
plished, in  the  present  instance,  than  by  a  brief  record  of  the 
eventful  history  of  a  long  life  spent  in  eminent  usefulness  ? 
Fortunately  for  the  biographer,  his  venerable  friend,  in  a  series 
of  reminiscences,  written  partly  to  a  friend  now  absent,^  but 
chiefly  to  a  near  relative,'  had  himself  depicted  his  early  his* 
tory,  in  the  felicitous  manner  so  characteristic  of  him.  Much 
labour  of  research  has  hence  been  spared;  and  in  the  details  of 
his  youth  little  more  has  been  necessary  than  to  select  and 
arrange  materials,  thus  happily  presented  by  him  who  was  tha 
best  voucher  for  their  authenticity. 

Mr.  Du  Ponceau  was  born  on  the  third  day  of  June,  1760, 
at  the  town  of  St.  Martins,  in  the  Isle  of  R6,  on  the  western 
coast  of  France,  where  his  father  held  a  military  commandr 
All  his  recollections  of  his  studies,  prior  to  six  years  of  age, 
were  his  having  learned,  almost  entirely  by  heart,  a  Latin  and 
French  vocabulary,  which  he  found  of  great  use  in  the  sequeL 
At  that  age  he  was  put  to  an  excellent  grammar  school,  and 
was  instructed  at  home  by  private  teachers.  His  fondness  for 
language  began,  at  this  early  period,  to  develope  itself.  He 
met  one  day,  accidentally,  with  an  English  grammar,  at  a 
neighbour's  house. 

"  Childlike,'*  he  says,  «I  was  delighted  with  the  letters  E 

■  Mr.  WaUu  *  Hit  gnnd^anghteri  Miit  GuMohd. 
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and  W,  which  my  eyes  had  not  been  accustomed  to  see.  1 
took  tlie  book  home,  and  began  to  study  the  English  language. 
My  progress  was  rapid.  There  were  English  and  Irish  fami- 
lies in  the  town;  and  the  Irish  regiment  of  Clare,  and  after- 
wards that  of  Walsh,  were  quartered  there.  I  had  a  good  ear 
and  dexible  organs.  I  soon  spoke  good  English,  and  became 
a  perfect  Anglomant,  I  devoured  Milton,  Thomson,  Young, 
Pope,  Siiakspeare,  and  so  neglected  the  French  poets,  that  I 
must  acknowledge,  to  this  day  (1837),  1  have  read  but  few  of 
the  tragedies  of  Corneille,  Racine,  and  Voltaire.  The  English 
haut  gout  had  spoiled  me  from  them.  I  also  wrote  English 
correctly.  I  Iiavo  English  verses  (bad  enough  to  be  sure),  but 
whicli  were  addressed  to  me  from  Rochelle  by  a  young  Eng- 
lishman, when  I  was  but  twelve  years  of  age.  I  learned  a 
great  deal  of  English  poetry  by  heart,  much  of  which  I  retain 
to  this  day.*' 

About  this  time  he  acquired  Italian  in  the  same  manner, 
from  the  officers  of  an  Italian  regiment  quartered  in  the  town. 

Until  the  age  of  thirteen,  he  was  at  home,  without  any  regu- 
lar instruction,  reading  a  great  deal  without  choice,  and  doing 
what  he  pleased.  His  father  had  always  intended  him  for  the 
military  profession.  As  he  appeared  fond  of  study,  he  thought 
he  would  make  a  good  military  engineer;  and  as  there  was  at 
tlic  ti.nie,  on  the  island,  a  large  body  of  recruits,  who  were 
drilled  there  for  the  service,  and  afterwards  draughted  into 
regiments  for  the  French  colonies ;  and  amongst  these,  many 
young  men  v/ho  had  received  an  excellent  education,  and  were 
skilled  in  various  branches  of  knowledge, — the  best  informed 
amongst  the  recruits  made  offers  to  his  father,  who  had  a  com- 
mand over  them,  to  instruct  his  children  in  consideration  of 
some  relaxation  from  military  discipline.  Tliese  offers  were 
accepted,  and  young  Du  Ponceau  was  taught — superficially,  as 
a  matter  of  course — ^mathematics  in  its  various  branches,  geo- 
graphy, history,  military  fortifications,  &c.  Of  these,  history 
and  geography  were  alone  to  his  taste,  but  they  were  not 
what  iij  preferred. 
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His  father  soon  saw,  however,  that  be  most  abandon  the 
project  of  a  military  life  for  bis  son,  and  especially  that  of  en- 
gineering, which  the  youth's  shortness  of  sight  did  not  permit 
him  to  follow ;  but  be  abandoned  it  with  regret  His  mother 
was  very  desirons  that  he  should  be  educated  for  the  priest- 
hood, but  the  proposition  met  with  no  favour  from  his  father. 
It  was  at  length  determined  that  he  should  receive  a  collegiate 
education,  and  that  circumstances  should  afterwards  decide  as 
to  what  precise  use  it  should  be  applied.  He  was  accord- 
ingly, in  the  autumn  of  1773,  sent  to  a  college  of  Benedictine 
monks  at  St.  Jean  Angely.  He  had  so  profited  by  his  studies 
at  home,  that  he  was  immediately  placed  in  the  class  of  phi- 
losophy, and  when  the  theses  were  publicly  defended,  at  the 
end  of  the  scholastic  year,  he  obtained  all  the  premiums. 
Here  he  continued  his  English  studies,  and  was  never  without 
an  English  classic  in  his  pocket,  so  that  he  received  the  aobri- 
quel  of  P^nglois.  In  this  college  he  staid  but  eighteen 
months,  when  he  returned  to  the  Isle  de  R6,  just  entering 
his  sixteenth  year.  He  found  the  family  in  deep  affliction  on 
account  of  the  recent  death  of  his  father. 

His  mother  now  urged  him  strongly  to  embrace  the  sacred 
calling;  and  in  the  then  distressed  condition  of  the  family 
there  seemed  to  be  no  alternative;  but  his  inclination, «s  his 
mother  knew  well,  had  been  always  opposed  to  it  The  fa- 
mily were,  however,  all  in  favour  of  it;  and  although  ho 
resisted  for  a  long  time,  owing  to  his  having  imbibed  in  the 
Isle  de  R6  (the  population  of  which  was  half  protestant)  the 
principles  of  the  reformation,  he  was  ultimately  compelled  to 
submit;  <<took  the  tonsure,'' — to  use  his  own  language — and 
became  monsieur  Pabbi. 

The  bishop  of  Rochelle  was  a  friend  of  the  family.  He 
was  a  nobleman  of  the  ancient  house  of  Crussol,  had  much  in- 
fluence at  court,  and  many  benefices  in  his  gift :  he  sent  the 
young  abb6  as  a  regent  to  his  episcopal  college  at  Bressiure, 
in  Poitou,  where,  at  the  age  of  fifteen,  he  had  a  class  of  scho- 
lars whom  he  instructed  in  the  rudiments  of  the  Latin  Ian* 
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gnage ;  but  the  other  regents,  who  were  men  twenty-four  or 
twenty-five  years  of  age  and  miserable  pedants,  were  jeiQous 
of  him,  because,  owing  to  his  being  of  a  good  family  and  pa- 
tronized by  the  bishop,  he  was  treated  by  the  principal  with 
greater  respect  than  they.  They  called  him  gentilhomme 
has  Breton  ;  excited  the  boys  to  pelt  him  with  apples,  and 
annoyed  him  in  every  way  they  could ;  until,  at  length,  life 
became  intolerable,  and  finding  that  the  principal,  although 
willing  and  well  disposed,  could  not  eflfectually  check  the  pro- 
ceedings of  those  who  were  determined  to  get  rid  of  him,  he 
finally  resolved  to  satisfy  them  by  quitting  the  place,  Hjod  to 
throw  himself  upon  the  wide  world.  ^  For  the  sake  of  truth," 
he  says,  ^  I  must  add,  that  I  was  also  induced  to  this  step  by 
my  religious  scruples;  and,  to  be  perfectly  candid,  by  a  rest- 
less disposition,  and  a  spirit  of  adventure,  which  made  me  see 
every  thing  in  bright  colours  before  me.'' 

On  Christmas  day,  1775,  leaving  all  his  luggage  behind,  lie 
sallied  forth  at  daybreak,  with  the  <<  Paradise  Lost"  in  one 
pocket,  and  a  clean  shirt  in  the  other,  on  his  way  to  the  great 
capital,  where  he  arrived  in  the  beginning  of  January,  with 
the  firm  resolution  of  depending,  from  that  moment,  on  his 
own  exertions  alone  for  subsistence,  and  for  whatever  fortune 
might  await  him.  ^  Behold  me  now  in  Paris,"  he  exclaims, 
<<at  the  age  of  fifteen,  with  a  light  heart,  and  a  still  lighter 
purse.  But  I  was  full  of  hope,  I  had  buoyant  spirits,  and  saw 
every  thing  couleur  de  rose .'" 

Less  than  two  years  before,  his  father  had  died  at  Versailles, 
where  he  was  soliciting  a  place  of  lieutenant-governor,  which 
had  been  promised  him,  and  which,  when  he  died,  he  was  on 
the  point  of  obtaining.  Young  Du  Ponceau  went  thither, 
where  he  was  very  well  received  by  his  father's  acquaintances. 
Among  these  was  the  baron  de  Montmorency,  who  was  then 
governor  of  the  province  in  which  the  Isle  de  R6  is  situate, 
and  who  knew  all  his  family.  By  the  baron  he  was  treated 
very  kindly,  although  he  did  not  approve  of  his  absconding. 
He  was  desirous  of  obtaining  a  clerkship  in  one  of  the  depart- 
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mentSy  and  might  have  succeeded,  but  for  bis  impatience  and 
utter'  ignorance  of  the  world.  He  wrote  what  he  himself 
terms  «a  most  foolish  letter''  to  monsieur  de  Sartine,  the  se- 
cretary of  the  navy,  complaining,  in  no  measured  terms,  of 
the  delay  of  his  appointment,  and  throwing  the  fault  upon  his 
secretary,  who  was  highly  incensed,  so  that  instead  of  the 
place  he  expected  he  received  a  threat  of  the  bastile. 

Disappointed,  he  left  Versailles,  and  returned  to  Paris,  well 
provided  with  letters  from  his  father's  friends.  Here  he  found 
himself  as  independent  as  he  desired  to  be.  He  earned  his 
living4>rincipally  by  translating  English  works,  at  sa  much  a 
sheet,  for  professed  translators,  who  made  a  profit  out  of  his 
labours.  He  also  translated  commercial  letters  for  men  of 
business,  and  gave  lessons  in  the  English  and  French  Ian* 
gnages.  Among  those  to.  whom  he  was  introduced  was  the 
count  de  Genlis,  the  hiisband  of  the  well-known  authoress. 
The  count  had  been  at  the  Isle  de  R6,  and  knew  his  family. 
He  received  him  like  a  true  courtier.  He  was  the  intimate 
friend  of  the  duke  of  Orleans,  and  resided  in  his  palace.  One 
day  he  told  Mr.  Du  Ponceau  that  the  prince  wished  to  have 
an  English  and  French  vocabulary  of  the  words  and  phrases 
relating  to  the  chase,  with  dialogues,  &c.  The  subjet  was 
new  to  him,  ^  but  what,"  says  he  ^  will  not  necessity  and  in- 
dustry do  ?  I  undertook,  and  with  great  labour  produced  the 
work,  which  the  prince  was  so  muph  pleased  with,  that  I  had 
the  pleasure  to  see  my  manuscript  in  his  library  elegantly 
bound  in  red  morocco,  with  gilt  edges.  I  had  been  promised 
a  handsome  reward ;  but  when,  afterwards,  I  modestly  hinted 
to  M.  de  Grenlis  something  about  a  compensation,  his  answer 
was,  *  Lea  princes  ne  donneni  rien.'  Had  I  been  asking  for 
an  alms,  I  could  not  have  been  answered  otherwise.  He  was 
guillotined  in  1793,  with  Brissot  and  others  of  his  colleagues. 
I  did  not  wish  him  so  severe  a  punishment  It  is  said  of  him 
that  when  he  went  to  the  scaffold,  he  bowed  to  every  body 
that  he  saw,  and  that  his  looks  seemed  to  say, — <  If,  where  I'm 
going,  I  could  serve  you,  sir.'  This  is  a  true  picture  of  his 
character." 
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In  the  coone  of  a  few  mooths,  Mr.  Du  Ponceau  became  ac- 
qnaiuted  with  the  celebrated  philologer,  coant  de  Gr^belin^ 
whose  reputation  was  then  very  higlu  M.  06belin  offered  to 
take  him  as  secretary,  which  offer  was  joyfully  accepted. 
With  him  young  Du  Ponceau  remained  six  or  eight  months, 
until  his  departure  to  this  country.  M.  66belin  was  a  pro- 
testant  minister,  bom  in  France,  but  ordained,  and  officiating 
as  minister  of  the  gospel,  at  Lausanne,  in  Switzerland. 

<<  I  do  not  know,''  says  Mr.  Du  Ponceau,  ^  what  circum- 
stances brought  him  back  to  hb  native  country,  where  he  ran 
great  risk  if  the  law  had  been  rigorously  enforced,  which  was 
not  the  case,  as  the  government  shut  their  eyes,  provided  the 
protestant  ministers  abstained  from  their  functions.  M.  de 
Oibelin  resided  in  Paris  as  a  private  citizen,  and  devoted  him- 
self to  the  philological  science,  in  which  he  acquired  an  im- 
mense reputation.  He  was  in  the  zenith  of  his  fame  when  I 
became  his  secretary.  He  was  an  excellent  man,  and  I  cannot 
but  remember  with  pleasure  the  time  that  I  spent  with  him. 
He  was  to  me  as  a  iather,  and  when  I  made  known  to  him  my 
engagement  with  baron  Steuben,  and  my  determination  to 
come  to  this  country,  he  did  all  in  his  power  to  persuade  me 
to  remain  with  him,  and  even  offered  to  let  my  name  appear 
with  his  on  the  title-page  of  his  great  work.  But  though  I 
sincerely  loved  him,  and  admired  his  talents,  I  did  not  agree 
with  him  in  his  philological  opinions.  He  was  endeavouring 
to  find  the  primitive  language,  which  I  considered  as  impossi- 
ble. I  parted  from  him  with  regret;  but  fate  had  determined 
that  I  should  become  an  American.  I  corresponded  with  him 
until  his  death,  which  happened  on  the  1 3th  of  May,  1784. 
He  died  a  victim  to  his  confidence  in  the  eAar/n/an,  Mes- 
mer.'' 

Among  the  houses  in  Paris  frequented  by  Mr.  Du  Ponceau 
was  that  of  the  well-known  M.  Beaumarchais,  where  he 
became  acquainted  with  baron  Steuben,  who  was  preparing 
to  set  out  for  America.  The  baron  was  in  want  of  a  secretary 
who  could  speak  and  write  the  English  language;  and  he  soon 
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found  that  yoang  Du  Ponceau  suited  him  entirely.  The  ar- 
rangements were  speedily  made.  They  sailed  together  from 
Marseilles^  and  landed  at  Portsmouth,  New  Hampshire,  on 
the  first  of  December,  1777. 

Although  one  bom  in  a  country  in  which  the  English  lan- 
guage is  not  spoken  must  require  some  time  before  he  can  feel 
entirely  domiciliated  here,  Mr.  Du  Ponceau,  it  seems,  felt  at 
home  from  the  first  moment  he  landed.  The  language  was, 
indeed,  familiar  to  him.  <<I  was  only  astonished,''  he  says, 
<<to  find  even  the  milk-maids  as  learned  as  I  was.  My  asto- 
nishment would  hardly  have  been  greater  if  they  had  sf^oken 
Greek  or  Latin.  As  the  baron  could  not  speak  one  word  of 
English,  I  accompanied  him  every  where,  and  thus  I  was 
thrown  at  once  into  the  first  company  in  the  land.  I  was 
pleased  with  every  thing  around  me.  We  ate  our  first  dinner 
at  governor  Langdon's,  and  there  we  heard,  for  the  first  time, 
of  the  capture  of  general  Burgoyne  and  his  whole  army.  We 
hailed  it  as  an  omen  of  future  success." 

Mr.  Du  Ponceau  frequently  reverted  with  satisfaction  to 
this  period  and  stated  his  belief,  that  he  then  understood  and 
spoke  English  as  well  as  he  ever  did  afterwards;  and  it  was 
with  no  little  delight,  that  some  years  ago,  through  the  kind- 
ness of  Mrs.  Langdon  Elwyn,  of  this  city,  the  daughter  of 
governor  Langdon,  be  had  an  opportunity  of  obtaining  a  let- 
ter which  he  wrote,  when  seventeen  years  of  age,  for  baron 
Steuben  to  general  Whipple  of  Portsmouth,  N.  H.,  Mrs.  El- 
wyn's  relative,  the  language  of  which  is  signally  corroborative 
of  his  belief  on  this  point. 

Boston^  December  15, 1777. 
HoicouRABLS  Sir  : 

I  have  the  honour  to  inform  you,  as  soon  as  possible,  of  my  arri- 
val in  this  town,  and  to  thank  you  for  all  the  kindnesses  you  have 
been  so  good  as  to  show  me  during  my  stay  at  Portsmouth.  I  have 
given  to  Mr.  Jackson,  at  Newberry,  tlie  letter  you  have  favoured  me 
with  for  him,  and  had  it  not  been  for  the  difRculty  of  finding  lodgings 
here,  I  should  have  had  the  honour  of  presenting  to  Messrs.  Hancock 
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and  Adams  those  yoo  have  charged  me  with  for  them,  but  my  whole 
evening  was  employed  in  looking  for  a  house  where  I  might  lodge; 
but  I  hope  to  have  to-morrow  the  honour  of  seeing  these  geotlemeo. 
I  have  the  honour  to  be,  with  respect,  honourable  sir. 
Your  most  obedient. 

And  most  humble  servant, 

STEUBEN. 

Judge  Pettit  has  kindly  sent  me  an  autograph  letter,  written 
by  Mr.  Da  Ponceau,  a  few  months  later,  to  general  Greene, 
chief  of  the  quartermaster's  department  Col.  Pettit,  grand- 
father of  judge  Pettit,  was  an  intimate  and  confidential  friend 
of  general  Greene,  and  had  a  large  share  of  the  control  and 
responsibility  of  the  department,  whilst  general  Greene  re- 
tained his  rank,  and  performed  duty  in  the  field  as  a  major- 
general  in  the  army. 

Camp,  YalUy  Forge,  April  17, 1778. 
SiK : 

Baron  Steuben  would  be  much  obliged  to  you  if  you  would  be  so 

good  as  to  give  an  order  to  major  Craig  to  furnish  him  with  two 

common  tents,  and  that  marquise  which  Col.  Lutterloh  had  before 

his  departure,  which  he  has  ceded  to  the  baron.    Moreover,  sir,  you 

would  oblige  him  very  much  by  ordering  your  deputies  to  furnish 

him  with  three  wooden  bowls,  and  four  or  five  wooden  trenchers. 

Meanwhile  the  baron  presents  his  compliments  to  you. 

I  have  the  honour  to  be  sir, 

Your  most  obedient 

And  very  humble  servant, 

P.  S.  DU  PONCEAU,  A.  D.  C. 

To  the  Hon.  Ma/.  Gen.  Greenb. 

At  Portsmouth,  baron  Steuben  remained  about  ten  day^, 
and  thence  went  to  Boston,  where  he  staid  one  month.  Here 
Mr.  Du  Ponceau  became  acquainted  with  some  of  the  most 
di8ting:uished  persons  connected  with  the  revolution,  amongst 
whom  were  John  Hsmcock  and  Samuel  Adams.  He  was  then 
— to  use  his  own  expression — a  stern  republican,  and  had  been 
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SO  from  the  first  momeDt  that  he  began  to  reflect.  ^I  shall 
never  forget/'  he  says,  <<the  compliment  paid  me  by  Sa- 
muel Adams,  on  his  discovering  my  republican  principles.'' 
<< Where,"  said  he  to  me,  <*did  you  learn  alt  that?"  <<In 
France,"  replied  1.  "In  France;  that  is  impossible."  Then 
recovering  himself,  he  adc'ed,  "Well,  because  a  man  was  born 
in  a  stable,  it  is  no  reason  why  he  hould  be  a  horse."  "I 
thought  to  myself,"  adds  Mr.  D  i  Po;  ceau,  "that  in  matters 
of  compliment  they  ordered  these  things  better  in  France!" 

On  the  14th  of  January,  1778,  they  left  Boston,  on  their 
way  to  Yorktown  where  the  congress  of  the  United  States 
tliensr.te;  and  owing  to  its  behig  necessary  to  shape  their 
course  westwardly,  to  avoid  being  surprised  by  hostile  bands, 
they  had  to  cross  the  states  of  Massachusetts,  Connecticut, 
New  York,  New  Jersey,  and  Pennsylvania,  so  that  three 
weeks  were  consmned  in  a  jou/ney  which  at  present  occupies 
but  a  few  days. 

The  fame  of  baron  Steuben  had  preceded  him  to  Yorktown, 
where  marked  attention  was  paid  him  by  general  Gates. 
"Congress  appointed  a  committee  to  confer  with  him  on  the 
subject  of  his  pretensions,  and  were  not  a  little  surprised  when 
he  informed  them,  that  all  his  ambhion  was  to  serve  as  a  vo- 
lunteer in  their  army."  All  the  favour  he  asked  was,  that  his 
two  attendants,  MM.  Depontiire  and  Du  Ponceau,  should 
have  the  rank  of  captain,  which  was  immediately  granted; 
and  on  the  18th  of  February  the  subject  of  this  memoir  re- 
ceived the  appointment  of  captain,  by  brevet,  in  the  army  of 
the  United  States,  on  which  he  always  prided  himself  greatly; 
and  it  was  as  a  surviving  captain  of  infantry  of  the  line,  of 
the  army  of  the  revolution,  that  be  received  a  pension  until 
the  day  of  his  death. 

On  the  19th  of  February,  baron  Steuben  and  suite  departed 
from  Yorktown  for  the  camp  at  Valley  Forge,  where  they  ar- 
rived on  the  23d,  and  the  next  day  Mr.  Du  Ponceau  had  the 
honour  of  being  presented  to  general  Washington,  and  of 
dining  with  him  on  that  and  the  following  day.    "He  re- 
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ceived  the  baron/'  says  Mr.  Du  Ponceau,  "with  great  cor- 
diality, and  to  me  he  showed  much  condescending  attention. 
I  cannot  describe  the  impression  that  the  first  sight  of  that 
great  man  made  upon  ms.  I  could  not  keep  my  eyes  from 
that  imposing  countenance — grave,  yet  not  severe;  affable, 
without  familiarity.  Its  predominant  expression  was  calm 
dignity,  through  which  you  could  trace  the  strong  feelings  of 
the  patriot,  and  discern  the  father  as  well  as  the  commander  of 
his  soldiers.  I  have  never  seen  a  picture  that  represents  him 
to  me  as  I  saw  him  at  Valley  Forge,  and  during  the  campaigns 
in  which  I  had  the  honour  to  follow  him.  Perhaps  that  ex- 
pression was  beyond  the  skill  of  the  painter;  but  while  I  live 
it  will  remain  impressed  on  ray  memory.  I  had  frequent  op- 
portunities of  seeing  him,  as  it  was  my  duty  to  accompany  the 
baron  when  he  dined  with  him,  which  was  sometimes  twice 
or  thrice  in  the  same  week.  We  visited  him  also  in  the 
evening,  when  Mrs.  Washington  was  at  head  quarters.  We 
were  in  a  manner  domesticated  in  the  family.'' 

The  privations  of  the  army  during  the  winter  spent  at  Val- 
ley Forge  are  matters  of  history,  and  were  deeply  felt  by  alL 
<<We,"  says  Mr.  Du  Ponceau,  <<who  lived  in  good  quarters^ 
did  not  feel  the  misery  of  the  times  so  much  as  the  common 
soldiers  and  the  subaltern  officers;  yet  we  had  more  than  once 
to  share  our  rations  with  the  sentry  at  the  door.  We  put  the 
best  face  we  could  upon  the  matter.  Once,  with  the  baron's 
permission,  his  aids  invited  a  number  of  young  officers  to  dine 
at  our  quarters,  on  condition  that  none  should  be  admitted  that 
had  on  a  whole  pair  of  breeches.  This  was  of  course  under- 
stood ^s  para  pro  toto;  but  torn  clothes  were  an  indispensable 
requisite  for  admission,  and  in  this  the  guests  were  very  sure 
not  to  fail.  The  dinner  took  place;  the  guests  clubbed  their 
rations;  and  we  feasted  sumptuously  on  tough  beefsteaks  and 
potatoes,  with  hickory  nuts  for  our  desert.  In  lieu  of  wine, 
we  liad  some  kind  of  spirits,  with  which  we  made  salaman* 
ders;  that  is  to  say,  after  filling  our  glasses,  we  set  the  liquor 
on  fire,  and  drank  it  up,  flame  and  all.    Such  a  set  of  ragged. 
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andy  at  tho  same  time,  merry  fellows,  were  never  before 
brought  together.  The  baron  loved  to  speak  of  that  dinner, 
and  of  his  sansculottes^  as  he  called  us.  Thus  this  denomi- 
nation was  first  invented  in  America,  and  applied  to  the  brave 
officers  and  soldiers  of  our  revolutionary  army,  at  a  time  when 
it  could  not  be  foreseen  that  the  name,  which  honoured  the  * 
followers  of  Washington,  would  afterwards  be  assumed  by 
the  satellites  of  a  Marat  and  a  Robespierre.'' 

Whilst  they  were  at  Valley  Forge,  baron  Steuben  was  ap- 
pointed a  major-general  and  inspector-general  of  the  armies 
of  the  United  States.  To  the  post  of  secretary  to  the  baron, 
which  Mr.  Du  Ponceau  then  held,  was  added  that  of  aid-de- 
camp, which  gave  him,  by  courtesy,  the  rank  of  major.  This 
be  preserved  until  he  quitted  the  military  service.  Whilst  he 
was  at  Valley  Forge,  he  became  acquainted  with  general  La- 
fayette, who  showed,  from  the  first,  much  partiality  for  him, 
which  afterwards  ripened  into  a  friendship  that  ceased  only 
with  the  general's  life.    - 

Mr.  Du  Ponceau  attended  baron  Steuben  in  his  variont  mi- 
litary movements,  and  at  the  close  of  the  campaign  of  1779, 
they  took  up  their  winter  quarters  in  this  city,  where  he  had 
not  been  long  before  he  was  attacked  with  symptoms  of  pul- 
monary mischief— coughing  and  spitting  of  blood,  accompa- 
nied by  great  emaciation,  which  induced  his  physicians  to 
pronounce,  too  hastily,  that  his  case  was  incurable.  Mr.  Du 
Ponceau's  notes  are  any  thing  but  favotirable  to  the  intelli- 
gence of  one  of  those  gentlemen.  In  May,  1780,  his  friends 
procured  for  him  a  lodging  at  Nicetown,  in  order  that  he 
might  have  the  advantage  which  country  air  and  exercise 
were  capable  of  afibrding.  He  had  not  been  long  there  before 
he  received  a  letter  from  his  physician,  which,  he  says,  asto- 
nished him  exceedingly,  and  was  by  no  means  calculated  to 
raise  his  spirits.  The  doctor  made  an  apology  for  not  riding 
four  miles  to  visit  him  occasionally,  on  the  ground  that  it 
would  be  of  no  use,  as  his  disease  was  incurable.  «  You  are  a 
philosopher,"  said  he,  "therefore  I  have  no  doubt  that  you 
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wiil  bear  this  iatiracition  as  a  philosopher  ought  to  do."  In 
the  letter  was  eaclcsed  an  impression  on  sealing-wax  of  the 
goddess  HygeTa;  and  referring  to  it  he  observed,  that  amulets 
sometimes  had  the  effect  of  restoring  health;  and  that  if  it  did 
him  no  good,  it  would  at  least  do  him  no  harm.  He  con- 
cluded by  recoramenduig  him  to  sleep  in  a  stable,  and  inhale 
the  breath  of  cows,  which,  he  said,  had  sometimes  been  effec- 
tual. 

It  is  not  surprising  that  the  diagnosis  of  such  a  therapeutist 
should  be  inaccurate.  The  letter  exched  the  disgust  of  the 
patient,  and  destroyed  all  his  confidence,  not  in  the  doctor 
only,  but — as  too  frequently  happens  in  such  cases — in  medi- 
cine. Having  tried  an  American  physician,  he  now  had  re- 
course to  one  attaclied  to  the  family  of  the  French  minister, 
but  he  also  condemned  him. 

<-'From  that  moment,"  he  playfully  remarks,  ^I  gave  up 
JEsculapius  and  his  disciples,  and  determined  to  be  my  own 
physician.  I  kept  to  the  milk  diet,  because  I  had  faith  in  it. 
I  did  not  seek  the  company  of  cows,  because  there  was  other 
company  that  I  liked  better.  I  strove,  above  all  things,  to 
keep  up  my  spirits.  I  wrote  satirical  verses  on  the  consump- 
tion, and  determined  that  it  should  not  consume  me." 

He  continued  at  Nicetown  till  the  month  of  November, 
when  he  seemed  to  be  much  improved.  His  cough  had  con- 
siderably abated,  and  the  spitting  of  blood  had  become  less 
frequent  "I  felt  ashamed,"  he  says,  <*to  receive  the  pay  of 
congress,  and  to  be  idling  my  time  without  rendering  any 
service." 

He  was  in  this  disposition  of  mind  when  he  heard  that 
baron  Steuben  had  been  ordered  to  attend  general  Greene, 
who  was  appointed  to  the  conmiand  of  the  southern  army. 
The  baron  having  come  to  Philadelphia,  Mr.  Du  Ponceau  so- 
licited him  to  be  permitted  to  accompany  him,  urging,  that  he 
had  tried  every  remedy  without  success,  that  he  had  heard  that 
the  exercise  of  riding  had  often  cured  consumptive  patients, 
and  that,  after  all,  if  he  was  to  die,  it  was  better  and  more 

VOL.  V.  2 
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houourable  that  he  should  die  in  the  field,  than  by  the  slow 
process  of  an  incurable  disease.  Baron  Steuben  consented, 
and  they  left  Philadelphia,  in  company  witli  general  Greene, 
on  the  23d  of  November  of  the  same  year  (1780),  which  he 
designates  in  one  place  <<a  most  dismal  year,''  and  in  another, 
an  "ill-fated  year." 

They  parted  with  general  Greene  somewhere  in  the  state 
of  Delaware,  and  pursued  their  route  to  Richmond,  in  Vir- 
ginia, with  manifest  improvement  of  Mr.  Du  Ponceau's  health, 
who  began  to  think  himself  out  of  danger.  Owing,  however, 
to  the  fatigue  incurred  in  the  removal  of  public  stores,  when 
Arnold  took  possession  of  Richmond,  or  to  some  other  cause, 
he  again  fell  seriously  ill;  and  Mr.  Charles  Carter,  of  Shirley, 
having  offered  him  an  asylum  at  his  hospitable  mansion,  about 
twenty  miles  below  Richmond,  the  offer  was  gratefully  ac- 
cepted. "I  removed,"  says  Mr.  Du  Ponceau,  "to  that  de- 
lightful place,  where  I  was  received  and  entertained  with  the 
most  liberal  hospitality.  I  shall  never  forget  my  obligations 
to  that  excellent  family."  And  he  never  did  forget  them.  A 
short  time  only  before  his  decease,  he  recurred  with  marked 
satisfaction  to  the  kindness  which  he  had  experienced  from 
them  between  sixty  and  seventy  years  before. 

He  staid  at  Shirley  two  or  three  weeks,  when,  on  the  re- 
commendation of  his  medical  attendants,  that  he  should  use 
travelling  exercise  on  horseback,  be  visited  various  parts  of 
Virginia,  of  which,  however,  he  retained  but  a  confused  re- 
membrance, having  made  no  notes  thereof  at  the  time. 

These  rambles,  with  intervals  of  repose  at  the  seats  of  dif- 
ferent gentlemen,  improved  his  health  so  much,  that  he  again 
became  ashamed  of  his  indolence  "while  an  enemy  was  ra- 
vaging the  country,"  and  rejoined  baron  Steuben  some  time 
before  the  encounter  with  general  Phillips^  whose  object  was 
to  get  possession  of  Petersburg. 

On  the  3d  of  June,  1781,  Mr.  Du  Ponceau  attained  the  age 
of  twenty-one.  He  was  then  at  a  place  called  the  Point  of 
Fork,  in  the  western  part  of  eastern  Virginia,  where  there  was 
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a  state  arsenal^  a  depot  of  military  stores^  which  had  been 
placed  there  for  security,  and  with  the  view  of  being  trans- 
ported thence  to  the  Carolinas,  the  principal  tlieatre  of  the  war. 
Here  they  narrowly  escaped  being  captured  by  colonel  Sim- 
coe's  horse,  after  which  they  directed  their  march  rapidly 
towards  North  Carolina.  Mr.  Du  Ponceau  followed  the 
baron  until  they  had  nearly  reached  the  frontier  of  that  state, 
when  he  was  attacked  with  fever,  which  was  accompanied 
and  succeeded  by  so  much  debility,  that  baron  Steuben,  after 
much  consideration,  advised  him  to  proceed  to  Philadelphia, 
believing  him — as  was  the  general  impression — to  be  incu- 
rably consumptive.  During  the  joiuney,  however,  his  health 
materially  improved;  and  for  this  result  he  considered  himself 
partly  indebted  to  the  violent  exercise  which  he  was  com- 
pelled by  colonel  Simcoe  to  take,  and  which  was  so  irksome 
to  him  at  the  time. 

When  he  left  the  army,  baron  Steuben  gave  him  a  strong 
letter  of  recommendation  to  congress,  soliciting  for  him  an 
employment  in.some  civil  capacity. 

On  the  25th  of  July,  1781,  he  took  the  requisite  oaths,  and 
became  a  citizen — as  he  expresses  it — ^of  the  great  common- 
wealth of  Pennsylvania.''  << Behold  me,  then,^'  he  adds,  <<a 
citizen  of  the  United  States,  having  entered  with  them  into  a 
solenm  compact,  to  which  I  have  faithfully  adhered,  and 
which  I  have  never  repented.'' 

For  a  few  months  he  was  engaged  in  this  city  in  youthful 
and  social  amusements,  whilst  his  friends  were  watching  to 
discover  some  appropriate  employment  for  him.  Nor  were 
they  unsuccessful.  Mr.  Robert  R.  Livingston,  chancellor  of 
the  state  of  New  York,  having  been  appointed  secretary  for 
foreign  affairs,  Mr.  Du  Ponceau  was  strongly  recommended 
to  him  as  an  assistant. 

Amongst  those  who  wrote  to  Mr.  Livingston  in  his  behalf, 
were  governor  M'Eean  and  judge  Peters.  The  original  let- 
ters from  these  gentlemen  have  been  placed  in  my  hands 
through  the  kindness  of  Mr.  Horace  Binney  Wallace,  of  this 
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city.  That  of  judge  Peters  exhibits  the  high  opinion  enter- 
tained by  the  distinguished  functionary  of  the  character  and 
attainments  of  the  youthful  applicant. 

October  19, 1781. 
Dear  Sir  : 

It  is  very  seldom  I  undertake  to  recommend  persons  for  public 
employments,  as  it  is  a  subject  of  a  delicate  and  embarrassing  na- 
ture; but  I  cannot  withhold  my  very  hearty  recommendation  of 
Capt  Du  Ponceau,  who,  I  understand,  has  applied  to  you  for  some 
appointment  in  your  department.  I  have  been  acquainted  with  him 
ever  since  his  arrival  in  this  country,  and  from  my  own  observa- 
tions, as  well  as  the  warm  expressions  of  approbation  and  esteem  I 
have  heard  from  baron  Steuben,  I  have  no  doubt  of  his  attachment 
to  our  cause,  and  am  convinced  of  his  abilities  and  unblepaished  cha- 
racter. The  baron  has  long  wished  him  to  be  employed  in  the 
earpt  diplomoHquej  as  his  want  of  health  and  shortsightedness  will 
not  admit  of  his  distinguishing  himself  in  the  field.  He  has  an  ex- 
ceeding industrious  turn,  and  has  a  most  remarkable  facility  of  ac- 
quiring languages.  French  is  his  native  tongue.  English  he  has 
acquired  perfectly,  and  he  understands  German,  Italian,  and  Spa- 
nish. He  can  translate  Danish  and  low  Dutch  with  the  help  of  a 
dictionary,  but  a  little  application  will  make  him  master  of  these. 
He  is  also  a  good  Latin  scholar.  From  his  private  history,  of  which 
the  baron  has  often  given  me  an  account,  I  have  reason  to  i)elieve 
his  views  are  entirely  confined  to  this  country.  I  do  not  pretend  to 
undertake  to  point  out  any  particular  employment,  but  am  convinced 
he  can  be  useful  to  you  in  any  one  you  choose  to  point  out  for  him. 
I  am,  with  very  sincere  esteem, 

Your  obedient  servant, 

RICHARD  PETERS. 

Hon.  Mr.  Litinoston. 

On  the  22d  of  October,  Mr.  Du  Ponceau  was  sworn  in  as 
Mr.  Livingston's  secretary,  and  entered  upon  the  duties  of 
his  new  office.  Subsequently,  on  the  1st  of  March,  1782,  Mr. 
Livingston  was  allowed  two  under-secretaries;  one  of  these, 
Mr.  Lewis  Morris,  a  nephew  of  Mr.  Gouverneur  Morris,  and 
the  other  the  subject  of  this  memoir.    Mr;  Morris  and  he  re- 
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ceived  each  seven  hundred  and  fifty  dollars  a  year  during  their 
continuance  in  office — the  salaries  being  paid  in  specie — ^in 
French  crowns  and  louis  d*or,  which  was  the  money  current 
at  the  time.  The  house,  that  Mr.  Livingston  occupied  until 
his  retirement  fromjoffice,  was  the  one  in  which  Mr.  Du  Pon- 
ceau resided  until  his  death.  <<Here/'  he  says  in  his  manu- 
script reminiscences  written  nearly  seven  years  ago,  "in  the 
society  of  Mr.  Livingston  and  his  amiable  family,  I  enjoyed 
the  most  brilliant  period  of  my  Ufe,  and  here,  in  my  manhood, 
and  my  more  advanced  age,  I  have  experienced  the  various 
vicissitudes  of  human  life.  Here,  in  every  room,  in  every 
nook,  in  every  corner,  in  every  walk,  in  our  Uttle  garden,  in 
every  flower  that  blossoms  in  it,  I  find  the  memorials  of  the 
scenes  of  by-gone  days.  I  love  to  call  those  scenes  to  mind, 
and  to  dwell  on  the  melancholy  or  pleasing  recollections 
which  they  excite." 

The  official  business  of  the  department  was  transacted,  as  is 
well  known,  in  a  small  tenement  in  Sixth  street,  adjoining  the 
office  subsequently  occupied  by  Mr.  Du  Ponceau,  and  forming 
a  part  of  his  estate.  <<I  hope,"  he  remarks,  and  his  hope  was 
fulfilled,  ><that  at  least  during  my  life,  this  interesting  memo- 
rial of  our  early  history  will  remain  where  it  now  stands,  and 
that  its  memory  will  be.  preserved  after  me.  It  will  be  the 
subject  of  a  noble  page  for  the  pen  of  the  future  historian." 

In  Mr.  Livingston's  office  Mr.  Du  Ponceau  continued  until 
the  4th  of  June,  1783,  a  period  of  somewhat  less  than  twenty 
months.  At  the  close  of  the  war  he  determined  to  embrace 
the  profession  of  the  law,  which  he  studied  under  Mr.  William 
Lewis,  whom  he  regarded  as,  at  the  time,  <<  the  most  celebrated 
lawyer  in  Philadelphia,  and  perhaps  in  the  United  States." 
In  a  letter  to  Mr.  Thomas  I.  Wharton,  published  by  that  gen- 
tleman as  an  appendix  to  his  memoir  of  Mr.  Rawie,  in  the 
fourth  volume  of  the  memoirs  of  the  Historical  Society  of 
Pennsylvania,  he  gives  a  most  interesting  sketch  of  Mr. 
Lewis,  Mr.  Rawle,  and  others  of  their  contemporaries. 

At  June  term,  1785,  Mr.  Lewis  moved  for  his  admission  as 

2* 
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an  attorney  of  the  court  of  common  pleas,  and  on  the  favour- 
able report  of  tlie  examiners  he  was  received.  He  had  been 
previously  appointed,  by  the  executive  council,  notary  pub- 
lic; and  in  1791  was  made  sworn  interpreter  of  foreign  lan- 
guages. His  notary's  office  soon  kept  him  well  employed; 
and  his  docket  for  September  term,  1785,  the  first  after  his  ad- 
mission, showed  that  he  was  then  concerned  in  twenty-one 
suits  either  for  plaintiff  or  defendant  In  178&,  on  the  motion 
of  Mr.  Lewis,  he  was  admitted  an  attorney  of  the  supreme 
court  of  the  state. 

In  the  year  1788,  Mr.  Du  Ponceau  married;  and  from  that 
time  he  began  to  lead  a  very  retired  life,  attending  only,  ac- 
cording to  his  own  testimony,  to  the  duties  of  his  profession. 

In  the  letter  just  mentioned,  he  thus  playfully  alludes  to  the 
delightful  intercourse  which  existed  between  the  then  older 
members  of  the  bar. 

"In  the  beginning  of  the  present  century,  during  the  reign 
of  the  embargo,  non-intercourse,  and  other  restrictive  measures 
produced  by  the  British  orders  in  council,  and  the  Berlin  and 
Milan  decrees,  a  great  number  of  cases  were  carried  up  from 
this  city  to  the  supreme  court  of  the  United  States.  The 
counsel  engaged  in  those  causes  were  in  the  habit  of  going  to- 
gether to  Washington,  to  argue  their  cases  before  that  tribunal. 
These  were  Mr.  Ingcrsoll,  Mr.  Dallas,  Mr.  Lewis,  Mr.  Ed- 
ward Tilghman,  Mr.  Rawle,  and  myself,  who  am,  alas!  the 
only  survivor  of  that  joyous  band.  We  hired  a  stage  to  our- 
selves, in  which  we  proceeded  by  easy  journeys.  The  court 
sat  then,  as  it  does  at  present,  or  did  until  lately,  in  the  month 
of  February ;  so  that  we  had  to  travel  in  the  depth  of  winter, 
through  bad  roads,  in  the  midst  of  rain,  hail,  and  snow,  in  no 
very  comfortable  way.  Nevertheless,  as  soon  as  we  were 
out  of  the  city,  and  felt  the  flush  of  air,  we  were  like  school 
boys  in  the  play-ground  on  a  holiday;  and  we  began  to  kill 
time  by  all  the  means  that  our  imagination  could  suggest. 
Flashes  of  wit  shot  their  corruscations  on  all  sides;  puns  of 
the  genuine  Philadelphia  stamp  were  handed  about;  old  col- 
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lege  stories  were  revived;  macaroni  Latin  was  spoken  with 
great  purity;  songs  were  sung — even  classical  songs — among 
which  I  recollect  the  famous  bacchanalian  of  the  archdeacon 
of  Oxford,  "  JI//A/  est  propositum  in  tabemd  morif^  in  short, 
we  might  have  been  taken  for  any  thing  but  the  grave  coun- 
sellors of  the  celebrated  bar  of  Philadelphia/' 

**  I  shall  always,^'  he  adds,  "remember  with  pleasure  those 
delightful  journeys,  in  which  we  all  became  intimately  ac- 
quainted with  each  other ;  for  on  such  occasions,  when  free 
scope  is  given  to  the  imagination,  men  appear  in  their  true 
characters,  and  no  art  can  prevent  them  from  showing  them- 
selves as  they  really  are.  Our  appearance  at  the  bar  of  the 
supreme  court  was  always  a  scene  of  triumph.  We  entered 
the  hall  together,  and  judge  Washington  was  heard  to  say, 
<  This  is  my  bar.'  Our  causes  had  a  preference  over  all  others, 
in  consideration  of  the  distance  we  had  to  travel.  The  great- 
est liberality  was  shown  to  us  by  the  members  of  the  profession 
who  usually  attended  that  court.  It  was  really  a  proiid 
thing,  at  that  time,  to  be  a  Philadelphia  lawyer.'' 

Mr.  Du  Ponceau  was  now  busily  engaged  in  the  active  ex- 
ercise of  an  honourable,  laborious,  and  lucrative  avocation,  but 
— as  he  himself  said — "the  life  of  a  lawyer,  in  the  full  practice 
of  l:is  profession,  offers  very  Httle  but  the  dull  and  dismal 
round  of  attendance  upon  courts,  hard  studies  at  night,  and,  in 
the  day,  fatiguing  exertions,  which,  however  brilliant,  are  con- 
fined to  a  narrow  theatre,  and  leave  nothing  behind  but  a  blaze 
of  reputation  and  the  echo  of  a  name." 

The  reports  of  the  different  courts  show,  that  he  was  con- 
stantly engaged,  often  in  most  important  suits;  and  on  ques- 
tions of  civil  and  foreign  law  his  opinion  was  justly  held  in 
the  highest  estimation.  In  the  intervals  of  his  arduous  occu- 
pations, he  found  leisure  to  translate  several  valuable  foreign 
works  on  law,  and  to  write  interesting  essays  on  professional 
subjects,  some  of  which  were  published. 

His  last  published  legal  opinion,  on  which  he  bestowed 
much  labour,  although  conceived  and  written  at  the  advanced 
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age  of  cighly-tv/0,  is  not  unworthy  of  his  elevated  reputation. 
It  was  given  in  the  case  of  Mr.  Levy,  delegate  from  Florida, 
whose  seat  in  congress  was  contested  in  1841, 1842. 

So  lofty  was  Mr.  Du  Ponceau's  reputation,  at  the  com- 
mencement of  the  present  century,  as  a  learned  jurist,  in  the 
Roman  and  French  laws  more  especially,  that  the  important 
office  of  chief  judge  of  Louisiana  was  tendered  to  him  by 
president  Jefferson;  but  his  prospects  and  associations  in  Phi- 
ladelphia induced  him  to  decline  it. 

On  all  occasions,  his  time,  his  talents,  and  his  powerful  in- 
fluence, were  bestowed  freely  for  the  promotion  of  juridical 
knowledge,  and  the  maintenance  of  peace  and  harmony 
amongst  the  members  of  the  legal  profession.  In  the  year 
1820, a  society  was  instituted,  called  "The  Society  for  the  Pro- 
motion of  Legal  Knowledge  and  Forensic  Eloquence.''  The 
**Law  Academy"  was  a  branch  of  this,  and  under  its  patronage. 
The  first  president  of  the  association  was  chief  justice  Tilgb- 
man,  and  the  first  provost  of  the  Law  Academy,  Mr.  Du 
Ponceau.  This  office,  through  the  favour  of  the  academy, 
he  held  until  the  time  of  his  death;  and  on  more  than  one 
occasion,  at  the  close  of  the  academic  session,  the  members 
acknowledged  their  deep  sense  of  obligation  for  the  "unre- 
mitted exertions  and  unwearied  benevolence  of  their  venerable 
provost." 

Throughout  his  long  life,  Mr.  Du  Ponceau  was  much 
attached  to  philological  inquiries,  and  especially  to  such  as  con- 
cerned the  analogy  and  philosophy  of  languages,  in  the  acquir- 
ing of  which,  as  remarked  by  judge  Peters,  he  possessed  a 
rare  facility.  He  knew  more  of  the  Latin  than  he  did  of  the 
Greek;  was  acquainted  with  most  of  the  languages  of  Europe, 
and  spake  several  of  them;  but  it  was  not  until  his  laborious 
services  in  his  profession  had  secured  him  a  comfortable 
competence,  that  he  devoted  much  of  his  time  to  philology. 
An  impulse  in  this  direction  was  given  him  by  the  establish- 
ment, by  this  society,  of  the  historical  and  literary  committee. 
"In  tlie  year  1815,"  he  remarks  m  his  letter  to  Mr.  Wharton, 
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^^  was  received  the  joyful  news  of  the  peace  with  Great  Britain. 
Until  that  period^  a  colonial  spirit  had  prevailed  throughout 
this  country^  that  had  checked  all  efforts  at  Uterary  enterprise. 
The  successful  issue  of  the  war  raised  our  spirits^  and  our 
minds  took  a  direction  towards  Uterature  and  science.  The 
news  was  received  about  the  middle  of  February.  On  the 
17th  of  March  the  American  Philosophical  Society,  which 
had  been  long  slumbering,  resolved,  <That  a  committee  of 
their  body  should  be  added  to  those  before  existing,  to  be 
denominated  'The  committee  of  history,  moral  science,  and 
general  literature.' '' 

In  the  year  1819  was  presented  by  this  committee  to  the 
society  the  report  of  the  committee,  of  which  Mr.  Du  Pon- 
ceau was  chairman,  on  the  structure  of  the  Indian  languages, 
which  was  printed  in  the  transactions  of  the  committee, 
speedily  obtained  for  its  author  the  reputation  of  being  a 
learned  philologer,  and  was  followed  by  his  receiving  the 
degree  of  doctor  of  laws,  and  the  distinguished  honour  of  being 
elected,  on  the  20th  of  April,  1827,  a  corresponding  member 
of  the  French  Institute,  in  the  Academy  of  Inscriptions.  Al 
a  subsequent  period,  in  May,  1835,  the  prize  of  Linguistiqttey 
founded  by  the  comit  De  Volney,  was  awarded  to  him  by 
the  same  learned  body,  for  a  memoir  on  the  Indian  languages 
of  North  America,  which  was  afterwards  published  in  Paris. 

About  the  same  time  his  attention  was  directed  to  the  struc- 
ture of  the  Chinese  language,  which  has  generally  been  re- 
garded as  ideographic, — in  other  words,  the  written  character 
has  been  considered  to  represent  ideas,  not  sounds;  so  that  the 
Chinese  and  congenerous  nations,  it  has  been  conceived,  may 
be  able  to  correspond  with  each  other  in  writing,  although 
their  spoken  languages  may  be  mutually  unintelligible.  Mr. 
Du  Ponceau  boldly,  and  most  ingeniously,  and  ably,  main- 
tained, from  analogy,  the  opposite  opinion, — that  the  written 
language  is  lexigraphic;  or,  in  other  words,  that  the  charac- 
ters represent  sounds.  This  opinion,  however,  is  contested 
by  distinguished  sinologists. 
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His  dissertation  on  the  Chinese  language,  published  in 
1838,  when  he  was  seventy-eight  years  old,  must  be  looked 
upon  as  the  last  of  his  philological  productions. 

The  eialted  reputation,  which  these  researches  acquired  for 
him,  led  to  his  reception  into  many  of  the  most  learned  and 
time-honoured  institutions  of  the  old  world;  and  on  this  side 
of  the  Atlantic  there  were  few  that  did  not  hasten  to  illustrate 
themselves  by  enumerating  him  amongst  their  associates. 

Of  the  Historical  Society  of  Pennsylvania,  of  which  he  was 
president  at  the  time  of  his  death,  he  was  long  an  able  and 
energetic  member,  and  enriched  its  published  memoirs  by 
valuable  contributions.  The  society  for  the  commemoration  of 
the  landing  of  William  Penn  received  his  warmest  support,  as 
his  published  discourses  on  more  than  one  anniversary  testify. 
Of  the  Athenaeum  of  this  city  he  was  president  at  the  time  of 
his  decease,  and  had  been  so  for  years;  and  often  have  I  heard 
him  pour  forth  his  grateful  acknowledgments  to  the  American 
Philosophical  Society,  and  to  the  others  over  which  he  pre- 
sided, for  having  annually  elected  him  to  honoured  offices, 
when,  as  he  expressed  it,  advanced  age,  and  its  necessary 
infirmities,  had  subdued,  but  not  destroyed,  his  usefubiess. 

The  latter  feeling  induced  him,  in  January,  1843,  to  tender 
his  resignation  as  president  of  the  Athenaeum — a  propesition 
which  was  met  in  that  estimable  spirit  which  <<blesseth  him 
that  gives  and  him  that  takes.''  On  the  motion  of  judge  Pet- 
tit,  it  was  resolvcd-^^Theit  the  board  have  received  with 
much  sensibility  the  note  of  Mr.  Du  Ponceau,  in  which  he 
tenders  his  resignation  as  a  director  and  president  of  the  institu- 
tion; and  placing  a  high  value  upon  the  influence  of  his  dis- 
tinguished reputation  and  elevated  character,  earnestly  desire 
that  his  connexion  with  the  Athenaeum,  as  its  president,  may 
be  continued;  and  while  the  members  will  at  all  times  be 
most  happy  to  welcome  him  among  them,  the  board  will 
relieve  him  from  the  obligation  to  perform  active  duties.'' 

The  deep  interest  whicli  be  felt  in  all  these  institutions 
could  not  be  better  shown  than  in  the  feeling  manner  in 
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which,  in  his  last  will  and  testament,  written  in  1839,  he  parts, 
as  it  were,  with  some  of  them,  after  having  bequeathed  lega- 
cies to  almost  all. 

«I  take  the  liberty  to  recommend  to  my  brethren  of  the 
bar  the  Law  Academy  of  Philadelphia,  that  they  may  take 
it  under  their  special  protection,  so  as  to  make  it  as  useful 
as  possible  to  the  progress  of  our  noble  science.  A  law  pro- 
fessorship has  long  been  wanted  in  this  city:  several  of  the 
states  have  the  advantage  of  us  in  this  respect.  I  recommend 
this  important  subject  to  the  consideration  of  the  friends  of  the 
legal  science,  and  who  are  desirous  of  making  it  redound  more 
and  more  to  the  honour  of  Pennsylvania. 

"The  Historical  Society  of  Pennsylvania  is  in  danger  of 
perishing  for  want  of  su'pport.  While  almost  every  other 
state  has  an  historical  society,  shall  it  be  said  that  Pennsylva- 
nia wants  one?  Under  the  auspices  of  its  illustrious  founder, 
William  Rawie,  it  has  produced  interesting  and  valuable  me- 
moirs; the  honour  of  the  state  requires  that  the  work  should 
be  continued.  I  recommend  to  them  to  increase  the  number 
of  their  members,  and,  perhaps,  to  raise  the  annual  subscrip* 
tion  to  five  dollars.  I  would  also  recommend  to  them  to  apply 
for  aid  to  the  legislature:  no  one  would  be  better  able,  than  a 
committee  from  their  body,  to  continue  the  publication  of 
our  ancient  records  so  honourably  begun,  and  which  appears 
to  be  suspended.  Science  and  literature  are  the  glory  of  a 
state;  canals  and  railroads  are  perishable.  The  noble  aque- 
ducts, temples,  roads,  of  the  Greeks  and  Romans,  have  perish- 
ed, but  their  literary  fame  will  last  forever.  If  England  were 
sunken  into  the  ocean,  her  fame  would  be  perpetuated  by  the 
works  of  her  admirable  historians,  philosophers,  and  poets. 
Let  those,  whose  minds  are  impressed  with  these  feelings^ 
exert  themselves  and  act 

**1  hope  the  annual  celebration  of  the  landing  of  the  great 
William  Penn  will  not  be  discontinued,  and  that  the  society 
will  revive  under  better  auspices  than  have  for  some  time 
attended  it.  Might  it  not  be  remodeled  and  united  to  the 
Historical  Society? 
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'^The  American  Philosophical  Society  have  only  to  pursue 
their  present  honourable  course. 

"The  above  objects  being  very  near  my  heart,  I  have  ven- 
tured to  give  vent  to  my  feelings  upon  them.  Perhaps  it  is 
out  of  place,  but  my  heart  is  fall  and  I  could  not  help  it." 

Throughout  the  whole  of  his  existence,  Mr.  DU  Ponceau 
was  exceedingly  shortsighted;  so  that,  as  before  stateA,  his 
father,  on  this  account,  abandoned  the  idea  of  educating  him 
as  a  military  engineer.  About  the  same  period,  his  father 
took  him  to  walk  on  the  ramparts  of  his  native  town,  and,  in 
the  course  of  their  walk,  asked  him  what  profession  he  wished 
to  follow.  Like  a  dutiful  son,  the  young  man  replied: — 
"Wliich  you  please,  sir.''  His  father  then  looked  steadfastly 
upon  him,  and  in  an  angry  tone  said: — "Quel  6tat  voulez- 
vous  qu'on  donne  k,  un  aveugle."  This  put  an  end  to  their  con- 
versation, and  they  both  returned  home  in  a  melancholy  mood. 

Tliis  defect  was  probably  the  cause  of  many  of  the  instances 
of  absence  which  have  been  related  of  him.     He  himself 
admits,  that  when  a  young  man  he  was  extremely  distrait/ 
being  constantly  involved  in  thought,  so  that  baron  Steuben 
called  him  his  parson  Adams. 

The  following  anecdote  is  related  by  himself: 

In  the  spring  of  1778,  whilst  the  army  was  encamped  at 
Valley  Forge,  the  commander-in-chief  ordered  a  sham-fight  to 
be  executed  by  two  divisions  of  the  troops,  one  of  which  was 
under  the  command  of  baron  Steuben.  In  the  capacity  of  his 
aid-de-camp,  Mr.  Du  Ponceau  was  sent  to  reconnoitre,  with 
orders  to  return  immediately  at  full  gallop  as  soon  as  the 
enemy  should  be  in  sight  "I  rode  on,"  says  he, — ^in  a  remi- 
niscence addressed  to  his  graud-danghter, — ^<to  the  distance  of 
about  a  quarter  of  a  mile,  when  I  was  struck  with  the  sight  of 
what  I  was  since  informed  to  be  some  red  petticoats  hanging 
on  a  fence  to  dry,  which  I  took  for  a  body  of  British  soldiers. 
I  had  forgotten,  it  seems,  that  the  contending  parties  were  all 
Americans,  and  none  of  them  clothed  in  scarlet  regimentals. 
Full  of  my  hallucination,  I  returned  in  haste  to  the  camp,  with 
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the  news  that  the  enemy  were  marching  upon  us.  Our  divi- 
sion took  the  road  I  had  indicated,  and  behold!  the  sight  of 
the  red  petticoats  was  all  the  resuk  of  their  movement  It 
excited,  of  course,  a  great  deal  of  merriment,  to  my  utter  con- 
fusion and  dismay. .  The  adventure  was  related  the  same  day 
at  head  quarters  to  general  Washington,  in  my  presence;  but 
sucb  was  the  conduct  of  that  excellent  man,  that  I  retired  com- 
forted, and  my  mind  relieved  from  the  heavy  weight  that 
pressed  upon  it.  I  cannot  recollect  the  particulars  of  that 
scene,  my  mind  being  so  confused  at  the  time.  All  I  remem- 
ber, is  a  huge  bowl  of  punch  which  was  handed  round  to  the 
company,  and  of  which  I  took  my  share.  No  taunt,  no 
reproach,  came  to  me  from  any  quarter.  The  mirth  that  the 
adventure  occasioned  was  mild,  and  only  indulged  in  kind- 
ness." 

<<Tliis  true  incident,''  he  adds,  <<gave  rise,  amongst  my  fel- 
low-soldiers, to  many  tales  in  which  there  was  not  a  shadow 
of  t^uth.  It  was  said,  for  instance,  that  I  had  once  rode  out  to 
the  adjutant-general's  office  on  a  black  horse,  and  returned  on 
a  white  one,  without  perceiving  the  difference.  If  you  should 
ever  hear  any  of  those  stories,  you  may  safely  place  them 
among  the  apocrypha.  All  that  can  be  said  of  them  is — *3e 
non  I  vero  i  ben  trovato;*  for  they  are  in  good  keeping  with 
similar  traits  of  my  character  at  that  time." 

Mr.  Du  Ponceau  was  under  the  impression  that  he  had 
wholly  overcome  this  <<great  defect,"  as  he  terms  it;  and 
during  the  last  years  of  his  existence,  his  apparent  absence 
could  generally  be  explained  by  defective  sight  and  hearing. 
Jin  addition,  indeed,  to  his  original  infirmity  of  vision,  and  the 
diminution  in  the  sensibility  of  the  nerves  of  sight,  owing  to 
the  progress  of  age,  he  was  affected  with  cataract;  yet,  until 
the  last,  he  was  capable  of  reading,  although  with  considerable 
labour. 

About  the  year  1829,  the  even  tenor  of  his  life  was  broken 
in  upon  by  his  zealous  exertions  to  introduce  the  production 
and  manufacture  of  silk  into  this  country.    With  the  feasi- 
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bility  of  the  project  he  was  most  enthusiastically  impressed. 
In  a  letter  to  Mr.  Arthur  Bronson,  of  New  York,  be  says — 
<<My  plan  is  well  considered;  it  is  slow,  but  sure.  I  cannot 
say  in  what  manner  the  thing  will  be  done,  but  that  the  nation 
willy  before  long,  enrich  themselves  by  the  sale  of  raw  silk, 
and  successively  afterwards  by  the  manufactured  article,  I 
have  no  more  doubt  than  of  my  own  exbtence.  I  owe  a  debt 
of  gratitude  to  this  country,  by  which  I  have  been  kindly 
received  and  treated.  I  lay  hold,  with  eagerness,  of  this 
opportunity  to  repay  if 

Application  was  made  to  congress,  and  a  bill  was  presented 
in  conformity  with  the  views  of  Mr.  Du  Ponceau,  which  failed, 
however,  and  after  great  inconvenience,  for  he  went  to  Con- 
necticut in  1830,  and  twice  to  Washington  during  the  session 
of  congress  of  1831-2,  to  farther  the  great  objects  he  had  in 
view;  and  after  the  loss  of  several  thousand  dollars,  he  was 
ultimately  compelled  to  abandon  the  scheme  altogether. 

In  a  published  letter  to  Mr.  Warden,  of  Paris,  dated  the 
29th  of  July,  1837,  which  gives  a  <« history  of  the  silk  bill," — 
after  having  described  its  fate  whilst  he  was  in  Washington, 
he  remarks — ^Thus,  finally  defeated  in  my  patriotic  design,  I 
took  leave  of  my  friends,  and  returned  home  immediately.  I 
made  no  complaints  nor  appeals  to  the  people  in  the  newspa- 
pers or  otherwise,  but  turned  my  thoughts  to  other  objects.  I 
found  that  I  had  lost  three  years  of  my  time,  and  about  four 
thousand  dollars  of  my  money,  in  pursuing  a  phantom,  which 
at  last  eluded  my  grasp.  I  awoke  as  from  a  dream,  and  con- 
soled myself  with  the  proverb,  which  says  that  the  shortest 
follies  are  the  best.'' 

Still,  the  agitation  of  the  measure  directed  the  attention  of 
the  public  more  vividly  to  the  silk  culture;  yet  any  inmie- 
diate  benefit  accruing  from  it  was,  perhaps,  more  than  neutral- 
ized by  the  moras  multicaulis  delusion,  which  gave  occasion 
to  so  many  absurd  and  ruinous  speculations. 

From  this  time  he  proceeded  smoothly  along  the  downhill 
of  life,  devoting  his  best  attentions  to  the  societies  over  which 
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he  presided;  and  although  the  infirmities  of  age  weighed  upon 
him,  the  brightness  of  his  intellect,  to  those  who  knew  him 
besty  seemed  almost  untarnished.  Until  within  a  day  or  two 
of  his  death,  the  condition  of  European  politics  was  an  object 
of  solicitude  with  him;  and  he  anticipated  with  increasing 
pleasure  the  successive  arrivals  of  the  transatlantic  steamboats. 
Often  has  he  expressed  to  me,  that  these  arrivals  became  more 
and  more  interesting,  inasmuch  as,  at  his  time  of  life,  he  might 
be  cut  off  suddenly,  and  was,  consequently,  anxious  to  keep 
up  his  knowledge  of  passing  events  to  the  last  moment. 

This  feeling  of  the  great  uncertainty  of  his  existence  is 
strongly  exhibited  in  a  reminiscence  to  his  grand-daughter, 
dictated  on  the  20th  of  January  last  ^Yesterday,"  he  says, 
**l  had  a  surprise,  which  I  was  far  from  expecting.    Your 

friend,  Miss ,  coming  to  pay  us  the  compliments  of  the 

season,  wished  me,  as  usual,  a  happy  new  year,  and  many 
more  to  come.  To  a  man  of  my  age,  this  word  many  sounds 
very  much  like  the  mil-afias  of  the  Spaniard.  Still,  it  is  not 
unpleasant  I  answered,  that  I  did  not  expect  to  live  many 
years,  but  that  I  hoped  this  year  to  *aee  the  roies^^ — meaning, 
of  course,  the  roses  in  June.  To  my  great  astonishment,  the 
lady  replied,  Mhen  your  wish  is  accomplished,' ttnd  presented 
to  me  a  fine  full  blown  rose;  but,  alas!  it  was  a  winter  flower, 
and  not  that  which  was  the  object  of  my  wishes.  An  old 
Roman  would  have  considered  this  as  a  bad  omen,  and  an 
unlucky  anticipation  of  expected  time ;  but  as  I  am  not  super- 
stitious, I  still  hope,  with  submission  to  Divine  Providence,  <  to 
see  the  roses'  on  my  next  birth-day,  and  present  to  my  fair 
friend  a  fine  bouquet  of  the  queen  of  flowers." 

The  same  feeling  is  exhibited  in  another  reminiscence,  dic- 
tated on  the  1st  of  March,  exactly  one  month  before  his  death, 
and — as  he  admits — when  in  a  «  romantic  vein.'' 

«The  ugly  month  of  February  is  gone,  not  to  return  until 
after  the  expiration  of  another  year.  Old  winter,  with  bis 
snow-capped  head,  and  ice-shod  feet,  is  fast  receding  from  our 
shores.    Three  weeks  more— only  three  weeks — and  the  glo- 
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rioQs  son,  emerging  from  the  oozy  mansions  of  the  fishes^  and 
mounted  on  a  splendid  ram,  will  introduce  to  us  the  youthful 
Spring,  leading  by  the  hand  his  sister  Flora,  accompanied  by  a 
crowd  of  her  lovely  nymphs  in  the  various  forms  of  hyacinths, 
jonquils,  daffodils,  violets,  daisies,  lilies  of  the  valley,  and  the 
lovely  primroses.  Primroses !  I  love  that  word.  It  reminds 
me  of  the  poor  primrosd-girl,  whose  simple  ditty,  in  my 
younger  days,  I  sang  with  so  much  pleasure,  as  it  was  cou- 
pled with  the  remembrance  of  her  from  whose  lips  I  first 
heard  it  sung: 

*I  1jt6  bj  primrotes, 
CoiiM  baj  my  piiniroMt. 
Wboll  bay  my  primroses  7 
Whom  buy,  WhoTl  buy  r 

But  enough  of  those  by-gone  times.  Three  months  more, 
and  the  roees  will  appear.  You  know  that  I  was  bom  in  the 
season  of  roses.  On  every  return  of  that  enchanting  season,  I 
reckcHi  one  year  added  to  my  frail  existence^  and  I  ask  myself 
the  question:  Shall  I  see  the  roses  once  more?  That  depends 
upon  the  wiU  of  Divine  Providence ;  yet  hope  is  not  forbidden 
us.  I  yet  hope,  at  the  end  of  the  ensuing  three  months,  to  see 
the  roses  again,  and  to  present  you,  on  the  third  of  June''  [his 
birth-day],  <<with  a  fine  bouquet  of  the  queen  of  fldwers. 
Pray  join  in  saying,  Amen !'' 

Although  not  destined  to  see  the  third  of  June,  he  was  ena- 
bled to  see  again  his  favourite  roses,  which  he  asked  for  in 
his  last  ilbiess,  and  numerous  friends  hastened  to  gratify  his 
wishes.  Ten  days  after  the  letter  was  penned,  from  which 
this  extract  was  made,  he  was  attacked  with  symptoms  of 
bronchitis — a  disease  which  is  often  fatal  to  the  aged.  For  a 
time,  hopes  were  entertained  by  me,  that  he  might  success- 
fully resist  its  fatal  influence.  His  strength,  however,  gra- 
dually yielded,  and,  on  the  29th  of  March,  the  depression  and 
difficulty  of  breathing  became  more  and  more  urgent  and 
alarming.  He,  himself,  from  the  commencement  of  the  attack, 
had  little  expectation  of  recovery.    Still,  he  was  anxious  to 
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learn  the  report  which  I  had  to  make  to  him,  from  time  to 
time,  of  his  condition,  and  especially  of  the  evidences  that 
vere  afforded  by  auscultation^  on  which  he  seemed  to  place 
great  reliance. 

On  the  31st  of  March,  he  said,  in  reply  to  a  friend,  who 
spoke  to  him  in  an  encouraging  manner, — ^^  C^tsi  la  maladie 
de  moriJ^  Throughout  that  day,  it  was  manifest  that  his 
existence  could  not  be  prolonged  many  hours.  About  one 
o'clock,  in  the  morning  of  the  first  of  April,  he  breathed  his 
last. 

Thus  died — ^in  bis  ^4th  year — at  an  age  much  more  ad- 
vanced than  is  generally  vouchsafed  to  man,  and  happily  with- 
out the  wonted  ^  labour  and  sorrow,"  one  who  had  raised 
himself  to  a  proud  eminence ;  and  whose  high  intellectual 
endownents  had  made  him  known  not  only  in  every  part  of 
this  country,  but  in  the  four  quarters  of  the  globe.  His  corres- 
pondence was  extensive,  both  at  home  and  abroad,  and  his 
letters  to  and  from  distinguished  literary  characters  are  replete 
with  valuable  and  interesting  information.  In  all  these — and 
on  every  occasion — ^where  circumstances  called  for  the  expres- 
sion of  his  sentiments,  he  exhibited  that  he  wasf  sincerely  and 
ardently  an  American ;  and  was  proud  that  his  adopted  coun- 
try should  reap  the  credit  and  advantage  of  his  intellectual 
efforts.  I  have  already  remarked,  that  from  an  early  age  he' 
was  imbued  with  republican  principles ;  yet  it  woVild  not  seem 
that  these  gave  the  whole  impulse  to  his  removal  to'this  coun- 
try. He  says  himself,  indeed :  <<  I  shall  not  set  up  the  vain 
pretension  of  having  come  to  this  country  for  the  sake  of  free- 
dom, or  of  a  republican  government  I  was,  it  is  true,  a  friend 
to  liberty,  and  hated  despotism,  but  that  was  not  my  predo- 
minant passion  at  the  time.  My  most  anxious  desire  was  that 
of  travelling.  I  wished  to  see  different  nations,  different  men, 
different  manners,  and,  above  all,  to  learn  different  languages, 
of  which  I  was  at  that  time,  and  ever  since  have  been,  extreme- 
ly fond.'*    In  writing  of  the  French  alliance,  the  news  of  which 
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burst  upon  them  at  Valley  Forge,  he  thus  expresses  himself: 
<<  The  public  distress  was  forgotten  amidst  the  universal  joy. 
I  shall  never  forget  that  glorious  time.  I  was  not  yet  an 
American.  I  was  proud  of  being  a  Frenchman.  Rejoicings 
took  place  throughout  the  army.  Dinners,  toasts,  songs,  fenz- 
de-joie,  and  what  not !  I  thought  I  should  be  devoured  by 
the  caresses,  which  the  American  officers  lavished  upon  me  as 
one  of  their  new  allies.  Wherever  a  French  officer  appeared, 
he  was  met  with  congratulations  and  smiles.  0 !  that  was  a 
delightful  time !  It  bound  me  forever  to  the  country  of  my 
adoption.'^  And  in  a  subsequent  reminiscence,  dictated  a 
little  more  than  three  months  before  his  death,  in  alludmg  to 
his  engagement  with  Mr.  Livingston,  he  says :  **  Behold  me, 
then,  fixed  in  Mr.  Livingston's  office,  an  American  by  choice 
and  by  solemn  contract,  and  a  republican  by  principle.  During 
the  four  years  that  I  had  been  in  this  country,  I  had  become 
entirely  domesticated  in  it  I  loved  its  simple  manners,  cus- 
toms ^md  habits,  and  its  language  was  familiar  to  me.  So 
that  my  resolution  to  remain  permanently  in  it,  was  the  result 
of  a  natural  feeling,  which  has  continued  to  animate  me  through 
theremainder  of  my  longlife.  I  have  never  had  the  least 
desire  to  pitch  my  tent  any  where  else,  not  even  in  the  country 
that  gave  me  birth.  I  have  preserved  for  that  country  a  ten- 
der attadunent;  but  it  is  that  of  the  young  bride  for  her  aged 
parents,  and  the  companions  of  her  youth,  which  is  very  dif- 
ferent from  ^hat  she  feels  for  the  husband  of  her  choice,  and 
the  family  of  her  adoption.  This  last  attachment  acquires 
strength  by  time,  while  the  other  gradually  fades,  but  is  never 
entirely  extinct  I  have  said,  I  believe,  somewhere,  that  I 
had  come  to  this  country  BH-^nglomane^  which  feeling  was 
produced  by  my  enthusiasm  for  English  literature,  particular- 
.y  poetry;  but  the  conduct  of  Great  Britain  during  the  war, 
cured  me  of  my  Anglomania,  and  I  soon  shared  in  the  senti- 
ments that  prevailed  here.  They  have  been  hostile  or  friendly 
as  political  circumstances  gave  rise  to  them.  The  study  of 
different  languages  has  led  me  into  a  more  impartial  view  of 
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the  character  of  the  different  nations  of  the  world,  of  their  vir- 
tues, and  of  their  foibles.  I  love  the  country  of  my  choice, 
and  have  no  political  attachment  to  any  other." 

Such  were  the  sentiments  entertained  by  him  from  the  mo- 
ment he  became  a  citizen  of  this  country.  A  more  patriotic 
American  heart  never  beat  in  an  American  bosom.  No  greater 
indignity  could,  indeed,  be  offered  him  than  to  regard  or  to 
treat  him  as  a  foreigner,  in  the  sense  of  one  not  thoroughly 
imbued  with  American  principles,  or  likely  to  be  unduly 
biassed  by  those  which  he  might  have  imbibed  in  the  land  of 
his  birth. 

These  sentiments  led  him  to  place  foremost  amongst  the 
many  honours  bestowed  upon  him,  those  which  emanated 
from  the  learned  institutions  of  this  country;  and  foremost 
amongst  these,  again,  he  ranked  the  honourable  position  in 
which  he  had  been  placed  by  this  society,  of  which  he  was^ 
at  the  time  of  his  death,  one  of  the  oldest  resident  members. 
On  the  2Sth  of  July,  1791,  he  was  elected  into  the  society;  in 
January,  1816,  he  was  chosen  one  of  the  vice-presidents; 
and  in  1837,  seventeen  years  ago,  on  the  death  of  chief  justice 
Tilghman,  he  was  elevated  to  the  highest  office  which  the 
society  is  capable  of  bestowing. 

During  the  whole  period  of  his  membership,  he  was  one  of 
its  most  attentive,  able  and  active  associates ;  and  even  in  the 
wane  of  life,  was  constantly  at  his  post.  The  augmenting 
infirmities  necessarily  attendant  upon  advancing  and  advanced 
age,  interfered  however,  of  late,  with  the  regularity  of  his 
attendance  at  the  meetings  of  the  society;  and,  much  to  his 
regret,  prevented  him  from  participating  in  the  business  meet- 
ings of  the  centennial  celebration  in  May,  1843.  The  last 
occasion  on  which  he  occupied  the  presidential  chair,  at  a 
stated  meeting,  was  on  the  nineteenth  of  last  January. 

But  although  often  absent  of  late  from  the  society,  owing 
to  inseparable  causes,  his  heart  was  ever  with  it.  Of  his 
activity  and  value  as  a  member,  the  pages  of  the  «  Transac- 
tions" and  of  the  ^  Proceedings,"  and  especially  of  the  Me- 
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moirs  of  the  historical  and  literary  committee^  bear  ample 
and  signal  testimony. 

A  devoted  admirer  of  the  illastrions  Franklin,  he  was  prood 
to  regard  him  as  the  founder  of  the  society,  and  so  recently  as 
the  year  1840,  he  laid  before  the  society  an  elaborate,  able, 
and  ingenious,  but  not  conclusive,  argument,  in  which  he 
endeavoured  to  demonstrate,  that  the  American  PhUosophical 
Society  is  an  immediate  continuation  of  the  ancient  Junto 
established  by  Franklin  in  1727.  He  was  more  accurate, 
when  in  his  eulogium  on  his  predecessor,  chief  justice 
Tilghman,  he  refers  to  a  society  which  had  been  establidied 
for  the  promotion  of  useful  knowledge,  as  <<  the  first  germ  oi 
our  association." 

Ever  happy  and  elated  if  the  course  of  the  society  was 
unclouded— dejected  and  deeply  solicitous  if  the  sun  of  its  pros- 
perity was  obscured  even  for  a  moment ;  he  fully  identified 
himself  with  it ;  and  if  there  was  any  object  of  a  scientific  or 
literary  character,  that  rather  than  another,  formed  a  part 
as  it  were  of  bis  very  existence,  it  was  the  American  Phi- 
losophical Society. 

When,  therefore,  the  country  at  large  mourns  for  him  as  a 
departed  sage  and  patriot ; — the  bar  of  Philadelphia  grieve  for 
a  venerable  brother,  «<  whose  profound  learning  and  varied 
accomplishments  had  for  more  than  firty  years  distinguidied 
him,  and  shed  lustre  on  the  profession ;" — the  Law  Academy 
express  their  affection  for  him  who  was  the  founder  of  the 
institution,  and  who  <<  for  nearly  a  quarter  of  a  century  con- 
tinued to  preside  over  it,  and  until  his  latest  moments,  felt  the 
liveliest  interest,  as  well  in  its  prosperity  as  in  the  individual 
welfare  of  its  members ;'' — the  Athenaeum  receives  with  deep 
sensibility  the  information  of  the  death  of  one  <<  whose  exten- 
sive erudition,  eminent  ability,  and  renown  as  a  man  of 
science  and  letters,  contributed  largely  to  the  elevation  of  the 
character  of  Philadelphia;"  whose  "faithful  services  as  one  of 
its  directors,  and  for  more  than  sixteen  years  as  its  president, 
were  of  a  kind  to  conciliate  the  veneration  and  afTection  of  its 
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members;''  and  <<  whose  pre-eminent  acquirements  as  a  philo- 
sopher, and  zeal  for  the  promotion  of  useful  knowledge^  were 
equalled  only  by  the  integrity  of  his  principles,  and  the  prac- 
tical virtues  of  his  life ;" — the  Historical  Society  express  their 
deepest  sensibility  at  the  <<  irreparable  loss  they  have  sustain- 
ed'^ in  the  death  of  their  very  learned  and  venerable  president, 
whose  <<  public  renown  as  a  writer  and  a  ^avan/wasnot 
more  eminent  than  the  purity  of  his  private  life  and  social 
Tirtues,"  and  whose  <<  endowments,  erudition  and  varied  ac- 
complishments were  not  merely  a  source  of  cherished  pride  to 
the  members,  but  the  means  which  were  always  at  their  com- 
mand of  the  most  extended  usefulness  to  the  Institution ;" — 
We,  the  American  Philosophical  Society,  unaffectedly  deplore 
his  loss,  not  as  irreparable,  we  trust ; 

**Flagraiitior  «qao 
Non  debet  eaee  dolor  ▼iri,  nee  Tulnere  major;** 

but  for  the  exalted  services,  which  through  a  protracted,  most 
useful,  and  most  honourable  career,  he  rendered  to  the  society, 
to  the  great  objects  for  which  the  society  was  instituted,  and 
to  the  country.  We  honoured  him  for  the  additional  lustre, 
which^  through  his  distinguished  efforts,  had  been  thrown 
around  this  society  in  foreign  countries,  as  well  as  at  home : 
we  venerated  him  as  the  pure  patriot  and  philosopher;  and 
we  cherished  him  as  an  estimable  and  accomplished  associate, 
the  able  incumbent  of  a  chair  successively  occupied  by  a 
Franklin,  a  Rittenhouse,  a  Jefferson,  a  Wistar,  a  Patterson, 
and  a  Tilghman. 
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ART.  II.— STATE  TRIALS: 

OR  A  COLLXCTION  OF  THE  MOST  INTERESTINO  TRllLS  PRIOR 
TO  THE  REVOLUTION  OF-1688  REVIEWED  AND  ILLUSTRATED. 
RT  SAMUEL  MARCH  PHILLIPS  ESQ.^  OF  THE  INNER  TEMPLE. 
IN  TWO  VOLUMES.      LONDON. 

The  collection  of  Mr.  Phillips  contains  a  select  number  of  the 
English  state  trials  from  an  early  period.  The  author  is  a 
well  known  and  distinguished  writer  on  the  law  of  evidence, 
and  in  this  work  he  has  aimed  to  give  a  clearer  and  more 
comprehensive  view  than  was  to  be  obtained  from  the  ori- 
ginal and  perplexed  reports^  and  to  present  the  fair  result  of 
the  evidence. 

In  reviewing  the  cases  contained  in  these  volumes,  we 
are  struck  by  the  change  which  has  taken  jdace  in  judicial 
principles  and  practice,  so  favourable  for  the  accused  in  mo« 
dern  times,  lliis  change  is  not,  however,  altogether  owing 
to  the  difference  in  the  tone  and  character  of  the  courts.  The 
principles  of  the  law  of  evidence  are  now  much  better  Under- 
stood than  before  the  revolution  of  1688,  and  on  this  subject 
the  law  is  administered  with  much  greater  regard  to  the 
rights  of  individuals  in  private  actions  as  well  as  public  trials, 
than  before  that  era. 

Even  so  late  as  the  time  of  lord  chief  jusitice  Pemberton, 
hearsay  evidence  was  admitted  against  the  accused,  and  the 
indulgence  which  is  in  modern  times  so  liberally  allowed  to 
the  parties  oi|  trial,  with  the  view  to  secure  a  fair  investiga- 
tion, was  subject  to  the  capric  s  of  an  attorney-general 

On  the  trial  of  lord  Russel,  the  prisoner,  after  pleading  to 
the  indictment,  requested  that  his  trial  might  be  postponed  for 
a  single  day,  to  give  some  of  his  witnesses  who  were  not 
expected  to  arrive  before  night,  an  opportunity  of  attending 
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on  his  behalf.  This  application  was  refused  by  the  court,  on 
the  ground  that  they  had  no  power  to  put  off  the  trial  with- 
out the  consent  of  the  counsel  for  the  crown.  The  cuief  jus- 
tice here  suggested  to  the  attoruey-generaly  sir  Robert  Sawyer, 
the  propriety  of  delaying  the  trial  till  the  afternoon,  and  pro- 
ceeding in  the  mean  time  against  some  other  prisoners. 

Lord  chief  justice:  <<That  my  lord  may  not  be  surprised, 
what  think  you  of  giving  my  lord  time  till  the  afternoon,  and 
try  some  of  the  rest  in  the  mean  time?''    The  attorney- 
general  evaded  the  suggestion,  and  it  was  again  renewed. 
Lord  chief  justice:  <<Mr.  Attorney,  why  may  not  thiisi  trial 
be  respited  till  the  afternoon?'* 
Attorney-general:  "  Pray  call  the  jury." 
Lord  chief  justice:  <<My  lord,  the  king's  counsel  think  it 
not  reasonable  to  put  off  the  trial  any  longer;  and  we  cannot 
put  it  off  without  their  consent" 

Without  noticing  the  suggestion  of  the  lord  chief  justice, 
the  attorney-general  peremptorily  ordered  the  officer  of  the 
court  to  go  on,  and  the  trial  immediately  proceeded. 

Lord  Russel  then  requested  that  he  might  have  some  per- 
son to  write  for  him,  in  order  to  assist  his  memory. 

Lord  Russel:  <<May  I  have  somebody  to  write,  to  assist 
my  memory  ?"  addressing  himself  to  the  court 
Attorney-general :  «<  Yes,  a  ssrvant" 
Lord  chief  justice:  <<  Any  of  your  servants  shall  assist  you 
in  writing  anjrthing  you  please  for  you." 
Lord  Russel:  ^  My  wife  is  here,  my  lord,  to  do  it." 
**  Lord  Russel's  friends  seem  to  have  foreseen,"  says  Mr. 
Phillips,  <<  that  the  appearance  of  lady  Russel  in  such  a  situa- 
tion would  produce  a  deep  impression.    And  it  had  that 
effect ;  for  after  the  court  had  assented  to  the  request,  and 
lord  Russel  said,  *  My  wife  is  here  to  do  it,'  at  that  moment, 
we  are  told,  the  whole  assembly  felt  a  thrill,  when  they  saw 
the  daughter  of  the  virtuous  Southampton  rising  to  assist  her 
lord  in  the  hour  of  his  distress." 
The  principal  witness  was  lord  Howard,  of  Escvick.    A 
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mass  of  hearsay  was  detailed  by  this  witness  respecting  mat- 
ters, by  way.  of  inducement  to  the  connexion  of  the  prisoner 
with  the  conspiracyi  which,  however  important,  ought  to 
have  been  established  by  evidence  of  a  different  character. 
Lord  Russel  objected  that  he  was  thus  subjected  to  very  hard 
measure. 

Lord  chief  justice:  «This  is  nothing  against  you;  I  declare 
it  to  the  jury.''  And  the  witness  was  permitted  to  continue 
at  great  length  the  hearsay  reports. 

The  witness  afterwards  gave  testimony,  which  if  to  be  cre- 
dited, clearly  showed  that  the  duke  of  Monmouth,  lord  Essex, 
lord  Russel,  Mr.  Hampden,  Algernon  Sidney,  and  lord 
Howard,  the  witness,  had  erected  themselves  into  a  cabal  to 
manage  the  contemplated  insurrection,  which  was  projected 
for  seizing  the  king's  guards  and  effecting  .a  change  in  the 
government 

It  was  insisted  by  lord  Russel,  that  there  had  not  been 
two  witnesses  to  eaefa  overt  act,  but  the  chief  justice  was  of 
opinion  that  it  waa  .suflkient  if  th^re  were  two  wHaessea  to 
the  same  species  of  treason,  though  not  to  the  same  individual 
act 

The  lord  chief  justice  most  properly  charged  the  jury,  that 
if  lord  Russel  did  design  to  seize  the  king's  guards  and  make 
an  insurrection  in  the  kingdom,  it  was  great  evidence  of  a 
design  to  surprise  the  king's  persop. 

After  the  verdict  of  guilty,  lord  Russel  was  brought  to  the 
bar  to  receive  the  judgment  of  the  court  He  then  submitted 
that  judgment  ought  not  to  pass  upon  him,  because  the  wit- 
nesses had  spoken  only  of  a  conspiracy  to  raise  rebellion,  and 
not  of  any  intention  to  kill  the  king.  To  this  it  was  with 
truth  repli^  that  the  jury  had  found  the  charge,  and  that 
their  verdict  passes  for  truth. 

The  judgment  of  death  was  then  pronounced. 

<<Some  writers,"  says  Mr.  Phillips,  <<have  considered  the 
trial  of  lord  Russel  for  the  conspiracy  charged  in  the  indict- 
ment, to  be  a  violation  of  the  law  of  treason.    As  the  levying 
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of  war  is  made  by  the  statute  of  Edward  III.  a  distinct  and 
substantive  act  of  treason,  this  they  say  is  a  strong  ground 
for  inferring  that  the  mere  conspiracy  to  levy  war  was  not 
intended  to  be  made  a  treasonable  act;  and  if  a  conspiracy  to 
levy  war,  or  raise  an  insurrection,  or  to  surprise  and  seize  the 
king's  guards,  can  be  deemed  sufficient  to  warrant  a  convic- 
tion of  treason,  they  insist  that  the  crime  of  high  treason  will 
become  the  most  undefined  of  all  offences,  and  thus  the  first 
object  of  the  statute  would  be  entirely  defeated*  This  is  the 
course  of  argument  much  pressed  by  sir  Robert  Atkins  and 
sir  John  Hawks,  who  shortly  after  the  trial  wrote  in  vindica- 
tion of  lord  Russel's  innocence.'** 

Hume  in  his  history'  and  Mr.  Fox,^  express  the  sentiment 
that  the  indictment  confounded  two  species  of  treason  which 
the  statute  had  accurately  distinguished. 

Mr.  Phillips  combats  the  opinion  of  these  distinguished 
writers  with  conclusive  force  of  argument  The  question,  as 
he  well  observes,  was  simply  this :  whether  the  conspiracy 
charged  in  the  indictment  was  of  such  a  nature  as  to  have  a 
manifest  tendency  to  produce  the  death  and  the  destruction 
of  the  king.  If  so,  they  who  contemplated  the  natural  and 
probable  consequences  of  their  own  acts  in  entering  into  the 
conspiracy,  must  have  been  guilty  of  the  treasonable  purpose 
charged  in  the  indictment  A  conspiracy  to  depose  or  impri- 
son the  king,  has  always  been  regarded  as  equivalent  to  a 
compassing  or  imagining  the  death  of  the  king.  This  is  not 
only  a  reasonable  conclusion  on  the  ground  of  probability  but 
as  the  inevitable  consequence,  because  it  is  the  constitutional 
duty  of  the  king's  government  to  resist  rebels,  who  to  sustain 
their  conspiracy  must  aim  at  the  destruction  of  the  power 
which  is  hostile  to  their  existence. 

Mr.  Phillips  is  of  opinion  that  the  proof  of  the  overt  acts  of 
conspiracy  is  competent  evidence  of  such  traitorous  design ; 
though  not  absolutely  conclusive,  that  it  is  evidence  for  the 

*  See  9  Howell,  p.  719,  794.         *  Vol  iiiu  p.  19S.         '  Hietory  of  Jamee  II. 
VOL.  V.  4 
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consideration  of  the  jury,  whose  exclusive  province  it  is  in 
this  as  in  other  cases  to  determine  whether  the  accused  had 
the  design  imputed  to  him  by  the  indictment  He  regards 
the  conspiracy  to  do  certain  acts,  the  tendency  of  which  is  to 
subvert  the  government,  not  as  amounting  bj  presumption 
of  law  to  compassing  and  imagining  the  king's  dieath,  but  to 
evidence  only,  however  cogent  and  convincing,  of  the  fact 
The  question  whether  certain  acts  amount  to  substantive 
acts  of  high  treason,  or  are  merely  evidence  of  the  crime,  is  of 
much  greater  importance  in  England  than  in  the  United 
States ;  because  in  England  the  majesty  and  sovereignty  of 
the  government  is  supposed  to  reside  in  the  king,  and  an 
attempt  to  subvert  the  government  involves  a  design  against 
the  person  and  majesty  of  the  king,  and  all  indictments  for  a 
treasonable  conspiracy  describe  the  treasonable  act  as  directed 
against  the  person  of  the  king.  There  is  much  difficulty  and 
subtlety  in  many  of  the  cases  of  treason  growing  out  of  the 
fiction  on  which  such  indictments  are  founded.  The  real 
offence  when  any  overt  act  has  been  committed,  which  tends 
to  the  subversion  of  government  is  against  the  nation,  and 
only  against  the  king  as  a  part  of  the  government  SUch  an 
offence  is  entirely  distinguishable  from  treason,  which  aims  at 
the  person  and  not  at  the  majesty  of  the  sovereign.  The  dif- 
ficulty which  attends  the  subject  is  entirely  owing  to  the 
frame  of  the  indictment  on  the  statute  of  Edward  III.  If  the 
offence  had  been  described  in  indictments  according  to  the 
truth,  where  the  conspiracy  is  not  immediately  against  the 
person  of  the  king  but  for  the  subversion  of  the  government, 
as  a  crime  against  the  people  or  the  government,  the  evidence 
would  have  directly  supported  the  charge.  When,  however, 
a  conspiracy  against  the  person  of  the  king  is  inferred  from 
the  criminal  designs  against  the  government,  the  inference  of 
law  may  often  differ  from  the  actual  designs  of  the  accused 
in  relation  to  the  king  himself.  Still,  as  the  unavoidable 
consequence  of  the  subversion  of  the  government  is  the  des- 
truction of  the  king's  majesty,  and  the  probable  consequence 
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the  destruction  of  bis  life,  the  accused  caooot  be  permitted  to 
allege  his  owu  personal  intentions  as  inconsistent  with  the 
necessary  presumption  of  law.  Lord  Russel  thought  great 
injustice  was  done  him;  that  he  was  found  guilty  of  com- 
passing the  king's  death,  when  the  witnesses  had  spoken  only 
of  a  conspiracy  to  raise  a  rebellion,  and  not  of  any  intention 
to  kill  the  king.  He  did  not  consider  that  the  rebellion  was 
the  substantive  offence,  and  that  the  allegation  of  a  conspiracy 
to  destroy  the  king  was  merely  formal. 

The  whole  argnment  of  Mr.  Erskine  and  of  Mr.  Gibbs  in 
the  celebrated  case  of  Hardy,  on  the  question  of  law,  pro- 
ceeded upon  this  artificial  framing  of  the  indictment  If  in 
that  case  the  treason  might  have  been  charged  as  a  conspi- 
racy to  overthrow  the  government,  a  great  diiBculty  would 
have  been  avoided.  It  was  urged,  and  with  great  effect  upon 
the  jury,  that  proof  of  a  design  to  procure  by  unlawful  means 
a  fundamental  change  in  the  government,  did  not  involve  a 
hostile  purpose  agaiftst  the  king  himself. 

The  attorney-general  was  compelled  to  maintain  not  only 
that  the  designs  of  the  prisoner  were  hostile  to  the  govern- 
ment and  the  established  constitution,  but  also  that  he  enter- 
tained a  design  fatal  to  the  security  of  his  majesty's  person. 

A  hostile  intent  against  the  king  so  necessarily  results  from 
a  conspiracy  to  subvert  the  government  of  which  he  is  the 
bead,  that  the  accused  against  whom  the  criminal  enterprise  is 
established,  canncft  be  permitted  to  show  in  bis  personal  dis- 
charge that  he  intended  to  spare  the  king  or  acknowledge 
bis  authority.  The  substance  of  the  crime  is  the  intention 
manifested  by  an  overt  act  to  subvert  his  government;  and 
if  the  treasonable  conspiracy  had  been  described  according 
to  its  true  character  in  the  statute  of  25  Edw.  III.,  indict- 
ments would  have  been  framed  accordingly,  and  the  question 
of  a  treasonable  intent  against  the  king's  person  would  never 
be  presented  to  the  jury,  except  in  cases  where  such  a  criminal 
purpose  actually  existed. 

The  statute  of  36  Geo.  III.,  c.  7,  s.  1,  contains  many  more 
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extensive  provisions  on  the  subject  of  treason  than  the  statute 
of  Ed  w.  III.,  and  makes  some  acts  amount  to  substantive  acts 
of  high  treason,  which  before  could  only  be  laid  as  avert  acts. 

Mr.  Phillips  states  the  authorities  in  support  of  the  opinion,^ 
that  the  engaging  in  such  conspiracies  is  not  merely  evidence 
of  the  competency,  but  that  it  is  of  itself  absolutely  and  con- 
clusively by  presumption  of  law,  a  compassing  and  imagining 
of  the  king's  death,  and  those  which  support  the  othei*  opi- 
nion, namely,  that  the  proof  of  the  engaging  in  such  conspi- 
racies is  only  evidence  of  the  traitorous  intent,  however  strong 
and  cogent  the  evidence  may  be.  The  question  relates  alto- 
gether to  the  intention  of  the  accused  as  shown  by  avert  acts. 

Now  whether  guilt  is  a  presumption  of  law  or  not,  it  is 
impossible  to  suppose  that  Mr.  Phillips  meant  to  countenance 
for  a  moment  the  opinion,  that  if  the  accused  is  guilty  of  overt 
acts,  which  in  the  eye  of  the  law  amount  to  treason,  he  may 
be  permitted  to  show  the  absence  of  a  treasonable  intent 

A  conspiracy  to  subvert  the  govemhient  manifested  by 
overt  acts,  is  evidence  of  a  treasonable  intent  against  the  life 
and  majesty  of  the  king ;  and  the  only  mode  in  which  the 


'  Chtrge  of  lord  ebief  juttice  Eyre  to  the  fraud  jury  in  Htfdjr't  eaie«  94 
Howell,  p,  SOS;  hit  Miraniiiif  up  in  Um  same  cue,  jk  1361;  hit  tammiifg  op  in 
Honie  Tooke'f  ctte,  35  Howell,  p.  735.  The  tamminf  op  of  lord  Ellenbo- 
roQf  h  in  Walton*!  cate,  33  Howdl  1. 

*  Sir  Matthew  Hale,  P.  C.  108, 109, 133, 148.  Where  rach  ooQipiraciet  are 
aaid  to  be  **ofert  aett  to  prove  the  oonpaaaiof  .**  Sir  Edw.  Coke*a  3d  Inat,  p.  6 
and  pw  11 :  where  he  aaya  that  a  preparation  bj  tome  overt  act  to  deprire  the 
kinf, batnfficienttecrltfellt^rpMtheeonipatunf.    Fotter C. L.  195, 198. 

Hawkina,  P.  C  b.  1,  eh.  17,  tect.  9.  The  t amming  np  of  Pemberton  c.  J^,  in 
lord  Sotaert  caae.  The  judgment  of  Trcby  in  the  taroe  cate.  The  ramming 
np  of  lord  chief  jottioe  Jeffriet  in  Sidney't  cate.  Lord  Holt*t  tnmnring  up  in 
tir  J.  Friend*t  cate,  13  Howell,  p.  55,  (^  Lord  Ellenboroogfa't  addrett  to  the 
jurj  in  Detpard*t  cate,  38  Howell  318, 319.  The  charge  of  Mr.  jottice  BaOej 
to  the  grand  jurj  in  Watton't  cate,  33  Howell  1.  The  ramming  np  of  lord 
chief  jottice  Abbott  in  ThetUewood't  cate,  33  Howell.  Mr.  Phillipt  alto  refera 
to  the  argament  of  Mr.  Gibbt  in  Home  l'ooke*t  cate,  35  Howell  455,  and  to 
the  ttatement  of  the  law  bj  the  attorney.general  tir  John  Scott  in  Uardy't  cate, 
84Howell355. 
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conclusion  of  law  can  be  avoided,  is  by  evidence  showing 
that  the  alleged  overt  acts  have  not  been  connnitted.  None 
of  ihe  authorities  cited  by  Mr.  Phillips  support  the  doctrine 
that  a  conspiracy  may  exist  to  subvert  the  government,  and 
that  the  conspirator?  are  nevertheless  innocent  of  compassing 
and  imagining  tlic  death  of  the  king.  The  result  is  inevit- 
able, and  a  treasonable  intention  is  a  conclusion  of  law  binding 
alike  upon  the  jury  and  the  court. 

When  in  Des})ard*s  case,  lord  Ellenborough  told  the  jury 
that  proof  of  a  conspiracy  (aiming  at  the  destruction  of  the 
government),  was  to  be  received  as  the  strongest  and  most 
cogent  evidence  of  the  compassing  and  imagining  the  king's 
death,  he  did  not  mean  that  the  conclusion  resulting  from  that 
evidence  was  a  question  competent  for  the  jury  to  consider. 
The  jury  were  to  consider  the  evidence  in  reference  to  the 
question  whether  it  established  a  conspiracy,  but  they  were 
not  to  consider  the  effect  of  that  conspuracy.  No  evidence 
would  have  been  received  by  the  court,  to  show  that  the 
party  whose  acts  impUed  treason  was  not  influenced  by  a 
traitorous  intent,  or  that  in  subverting  the  government,  he 
designed  to  spare  the  life  of  the  king. 

If  the  question  stated  by  Mr.  Phillips  is  of  any  importance 
or  value,  the  opinion  which  he  seems  to  favour  that  overt  acts 
of  conspiracy  are  not  conclusive  as  evidence  of  treason,  would 
if  established  as  correct  in  principle,  lead  to  the  result  that 
even  substantive  acts  of  treason  such  as  are  provided  for  in 
the  statute  of  Geo.  III.,  or  even  those  substantive  {tcts  which 
constitute  a  levying  of  war  or  an  adherence  to  public  enemies, 
and  are  declared  by  the  constitution  to  be  treason  against  the 
United  States,  might  be  explained  by  evidence  showing  an 
innocent  intention.  But  none  of  the  authorities  cited  support 
this  doctrine.  The  overt  acts  are  it  is  true  alwajrs  submitted 
to  the  jury  as  evidence  of  treason,  because  it  is  their  province 
to  decide  all  questions  of  fact,  and  to  determine  whether  the 
mind  so  consented  to  the  act  as  to  constitute  a  treasonable 
intention.    The  jury  are  to  try  the  question  whether  the  pri- 
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soner  had  the  intentioa  to  do  the  acts  which  the  law  regards 
as  treasouable,  not  whether  if  he  perrormed  those  acts  he 
intetided  1 1  commit  the  crime  of  treason. 

In  the  United  States,  if  a  man  levies  war  against  the  gov- 
ernment, be  cannot  be  permitted  to  show  that  he  did  not 
intend  to  conmiit  treason.  If  he  adheres  to  the  enemies  of 
the  United  States,  he  cannot  show  that  he  had  no  traitorous 
purpose.  Malice  and  a  traitorous  intent,  in  the  ordinary  sense 
of  language  may  be  absent,  and  yet  if  the  accused  has  done 
those  overt  acts  to  which  the  law  has  attached  a  treasonable 
intention,  on  accoimt  of  their  necessary  tendency,  it  is  the 
duty  of  the  jury  to  find,  as  an  unavoidable  conclusion  from 
the  evidence,  that  the  accused  was  guilty  of  treason. 

Another  case  of  great  interest  introduced  by  Mr.  Phillips 
into  this  collection,  is  the  trial  of  Algernon  Sidney,  who  was 
concerned  in  the  same  conspiracy  which  was  proved  against 
Lord  Riissel. 

Algernon  Sidney,  the  son  of  the  earl  of  Leicester,  was  in- 
dicted before  the  lord  chief  justice  Jeffries  for  high  treason  in 
compassing  and  imagining  the  death  of  the  king.  It  was 
proved  by  lord  Howard  of  Escvick,  as  in  the  case  of  lord 
Russel,  that  the  prisoner  had  conspired  to  excite  an  insurrec- 
tion to  overthrow  the  government.  To  supply  the  place  of 
a  second  witness,  certain  papers  found  in  Sidney's  house 
were  given  in  evidence,  which  were  described  by  Jeffries  as 
evincing  that  he  was  guilty  of  compassing  and  imagining  the 
death  of  the  king.  The  passages  set  out  in  the  indictment  as 
treasonable,  were  from  a  written  tract  which  purported  to  be 
an  argument  in  answer  to  sir  Robert  Filmer's  Patriarcha. 
Their  drift  was  to  show,  in  opposition  to  sir  Robert  Filmer^s 
doctrine  of  non-resistance,  this  principle — that  kings  rule  by 
the  consent  of  the  people,  subject  to  the  control  of  parliament, 
and  amenable  to  the  people  for  acts  of  misgovernment ;  and 
that  in  extreme  cases  of  tyranny  and  oppression,  resistance 
would  be  justifiable. 

Sidney  defended  himself  with  spirit  and   courage:  be 
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argued,  that  in  point  of  law,  such  a  conspirncy  is  not  any 
proof  of  a  design  to  destroy  the  Hfe  of  the  king ;  that  such 
designs  are  entirely  distinct,  and  the  one  has  no  necessary  con- 
nexion with  the  other ;  that  although  the  destruction  of  the 
king  might  possibly,  ensue  on  the  levying  of  war,  yet  in  many 
instances,  it  had  been  known  to  be  otherwise,  nor  could  it  be 
justly  considered  as  a  natural  or  necessary  consequence. 
But  Sidney  seems  to  have  overlooked  a  principle,  which  is  a 
direct  consequence  of  his  own  doctrines,  viz.  that  the  sub- 
stance of  the  crime  of  treason  is  the  intention  to  subvert  the 
government ;  that  it  is  in  fact  a  crime  against  the  people,  and 
that  it  is  in  form  only  an  offence  against  the  person  of  the 
king,  though  aimed  against  his  majesty  and  government. 
This  defence  of  the  prisoner  was  very  properly  treated  as  of 
no  weight — ^the  court  declaring  that  a  conspiracy  to  levy  war 
was  a  sufficient  evidence  of  treason. 

Algernon  Sidney,  though  neither  he  nor  lord  Russel  were 
concerned  in  the  Rye  House  plot,  or  bad  any  design  upon 
the  life  of  king  James,  was  undoubtedly  privy  to  the  projected 
rising,  and  to  the  conspiracy  of  which  lord  Russel,  Monmouth, 
and  others  were  parties.  He  would  have  escaped  a  convic- 
tion, though  the  offence  was  clearly  proved  against  him  by 
the  testimony  of  one  witness,  but  for  the  infamous  conduct  of 
Jeffries,  who  told  the  jury  that  the  unpublished  writings  of 
Sidney,  found  in  his  closet  and  written  in  the  latter  days  of 
the  protectorate,  were  themselves  as  overt  acts  of  treason, 
sufficient  evidence.  Sidney  was  found  guilty  of  treason  by  a 
reluctant  jury,  and  soon  after  executed:  but  the  attainder 
was  reversed  by  an  act  of  parliament,  passed  in  the  first  year 
after  the  revolution,  and  all  the  proceedings  were  ordered  to 
be  cancelled  and  destroyed,  never  to  be  visible  in  after  ages. 
We  have  dwelt  thus  in  detail  upon  the  cases  of  these  illustri- 
ous men,  because,  though  involved  in  a  premature  and  un- 
fortunate attempt  to  throw  off  the  burdensome  rule  of  the 
Stuarts,  they  were  men  of  singular  purity  and  elevation  of 
character;  and  the  trial  of  Algernon  Sidney  has  a  peculiar 
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interest  for  those,  who  under  every  form  of  government  and 
in  every  clime,  regard  the  voice  of  the  people  when  dearly 
expressed  as  the  fmidamental  law. 

Mr.  Phillips'  collection  of  trials  contains  many  cases  of  great 
interest,  and  his  observations,  especially  such  as  rfelate  to 
evidence,  are  in  general  valuable  and  important;  but  we. 
have  not  space  for  a  more  extended  notice. 


ART.  III.^ON  THE  COMPETENCY  OF  THE  PLAIN. 
TIFF  OF  RECORD  AS  WITNESS  TO  PROMOTE  A 
RECOVERY. 

Fxw  questions  of  law  present  more  diflBculty  Aan  those 
which  relate  to  the  competency  of  witnesses;  and  it  would 
seem  yet  undetermined  whether  the  ends  of  justice  are  best 
promoted  by  throwing  open  the  door  to  the  admission  of  all 
testimony  bearing  upon  the  subject-matter  of  a  cause,  and 
leaving  the  decision  as  to  its  credibility  to  the  judges  of  fistct 
appointed  by  law,  or  by  attemping  beforehand  to  lay  down 
such  general  rules  as  shall  exclude  those  lirho  may  be  pre- 
sumed to  be  influenced  by  motives  of  passion  or  interest,  too 
strong  to  render  them  worthy  of  b^g  relied  on  as  the  sources 
of  truth.  Yet  amid  the  diversity  of  opinion  which  has  pre- 
vailed on  this  subject,  the  jurisprudence  of  all  nations  has 
treated  the  actual  parties  to  a  cause  as  being  the  persons  least 
fitted  to  be  heard  in  their  own  behalf,  and  either  has  excluded 
them  as  witnesses  altogether,  or  has  received  their  testimony 
only  to  a  limited  extent  and  upon  certain  terms.  The  common 
law  of  England  as  generally  adopted  in  this  country,  far  from 
forming  an  exception  to  this  rule,  has  on  the  contrary  inva- 
riably carried  it  to  the  fullest  extent,  and  has  permitted  those 
whose  names  appeared  on  the  record,  to  be  heard  as  witnesses 
only  where  they  have  been  entirely  strangers  to  the  issue 
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before  the  juty,^  or  where  in  the  absence  of  interest  they  have 
consented  to  give  evidence  for  the  opposite  party.' 

The  conrts  of  Pennsylvania  follow  the  common  law,  but 
they  also  administer  the  principles  of  equity,  and  their  juris- 
prudence is  composed  of  the  principles  belonging  to  each  of 
the  great  English  systems.  Hence  they  were  at  an  early 
period  disposed  to  derive  their  doctrines,  with  regard  to  the 
competency  of  witnesses,  from  both  sides  of  Westminster 
Hall;  and  observing  that  in  chancery  the  evidence  of  trus- 
tees invested  with  the  legal  interest  in  the  cause  of  action 
was  not  rejected,  they  were  induced  in  Steele  v.  The  PhcBnix 
Ins.  Co.^  to  determine  that  this  equitable  doctrine  extended 
to  the  case  of  the  assignee  of  a  chose  in  action  who  had 
brought  suit  in  his  own  name,  and  subsequently  had  marked 
the  action  to  the  use  of  a  third  person,  and  transferred  all  his 
interest  to  him.  This  case  was  confirmed  by  a  great  number 
of  subsequent  decisions,  and  among  others  by  that  of  Hart  v. 
Heilner,^  in  which  several  cases  were  cited  from  the  English 
chancery  reports,  for  the  purpose  of  showing  that  a  party  to 
a  bill  where  merely  a  trustee,  might  be  examined  as  a  witness 
for  the  purpose  of  promoting  a  recovery.  In  none  of  these 
cases  however  was  any  point  of  this  sort  determined,  as  they 
were  in  general  instances  of  mere  trustees,,  strangers  to  the 
record,  while  those  which  went  farthest  only  determined — the 
one  that  depositions  taken  before  the  witness  became  a  party, 
might  be  read  afterwards,^  the  other  that  had  the  answer 
shown  that  no  decree  could  be  made  against  a  defendant,  he 
might  have  been  examined.'  In  both  of  these  cases  equity 
followed  the  law,  and  it  is  only  necessary  to  refer  to  any  text- 
book on  the  rules  of  chancery,  with  regard  to  the  competency 

>  Wakelj  9.  Hart,  6  Bianey  319;  Van  Veuaen  v.  Van  Sljek,  15  John.  S33; 
Bates  V.  Conkling,  10  Wend.  369. 

•  Worrali  V.  Jones,  7  Bio^.  395;  Taylor  v.  Henderson,  17  Serg.  &,  Rawle 
453 ;  Norden  v.  WOliamson,  1  Taunton  37a 

•  3  Binney  386.  *  3  Rawle  407, 

•  Gosa  9.  Tnej,  1  Peere  WiUiams  987 ;  Featherliy  v.  Park,  3  AUcyns  604. 
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of  witnesses^  to  learn  that  apart  from  some  special  order,  par- 
ties to  the  suit  are  equally  excluded  on  both  sides  of  Wectmin- 
ster  Hall.i  It  is  as  much  a  rule  of  equity  as  of  law,  that  one 
of  the  complainants  in  a  bill  cannot  be  heard  in  support  of 
the  case  of  the  other,  even  where  he  is  a  mere  trustee  without 
interest  in  the  cause,*  and  it  therefore  follows  that  if  the 
plaintiff  offered  as  a  witness  in  the  case  of  Steele  t;.  The 
Phoenix  Ins.  Co.,  or  in  that  of  Hart  v.  Heilner,  had  filed  a 
bill  in  equity  and  afterwards  assigned  his  claim,  he  would  not 
have  been  rendered  competent  to  give  evidence  to  support  a 
recovery  by  the  payment  of  costs.  These  cases  therefore 
proceeded  upon  a  mistaken  view,  both  of  the  doctrines  and 
practice  of  chancery,  in  holding  that  the  evidence  of  the  plain- 
tiff should  be  admitted  upon  equitable  grounds,  because  he 
was  merely  a  trustee,  although  a  party  to  the  record. 

In  those  instances,  where  the  assignment  has  been  made 
before  action  brought,  as  in  Martin  v.  Stille,'  the  principles  if 
not  the  practice  of  equity  might  appear  to  support  the  com- 
petency of  the  plaintiff,  since  when  the  assignee  of  a  chose  in 
action  is  not  a  party  to  the  bill,  he  is  a  competent  witness  if 
not  interested  in  the  event  of  the  suit  But  this  only  brings 
us  to  the  consideration  of  what  is  after  all  the  substantial 
error  in  the  reasoning  of  Steele  t;.  The  Phoenix  Ins.  Co., 
Hart  V.  Heilner,  as  well  as  in  that  of  Martin  t;.  Stille;  an  error 
which  should  ever  remain  present  to  the  minds  of  the  pro- 
fession in  Pennsylvania,  as  a  proof  of  the  danger  of  intro- 
ducing into  the  common  law*  principles  drawn  from  other  sys- 
tems of  jurisprudence,  without  also  introducing  the  legal  prac- 
tice with  which  they  have  been  associated,  and  which  gave 
them  their  actual  efficiency,  even  when  it  was  not  their 
original  foimdation.  In  the  system  of  equity  as  practised  in 
England,  if  the  holder  of  a  chose  in  action  might  by  his 


>  Gretley'f  Equity  Evidence  343. 

*  Philips  e.  Doke  of  Bucki,  1  Vernon  930;  HewatMO  «.  Tookcj,  9  Dick. 
799;  Major  of  Coldieetere. |1P.W.595.  •3Wh.337. 
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assignment  become  a  competent  witness  in  support  of  a  bill 
filed  by  his  assignee,  it  was  also  true  that  the  defendant  had 
a  right  to  be  heard  on  his  oath  in  an  answer,  which  unless 
positively  disproved,  was  taken  as  substantially  true,  and  thus 
was  avoided  the  inconsistency  of  swearing  one  of  the  parties 
to  a  contract,  for  the  purpose  of  imposing  its  burden  upon 
the  other,  while  closing  the  mouth  of  the  latter  upon  all  pos- 
sibility of  explanation  or  defence.  This  is  the  true  reason  of 
the  continued  existence  in  England,  of  the  legal  principle 
forbidding  the  assignment  of  a  chose  in  action.  Other  parts 
of  the  common  law  have  been  altered  by  statute;  and  of  late 
the  incompetency  to  give  evidence  has  been  abolished  as 
against  all  persons  except  the  parties  to  an  action,  but  the  old 
fashioned  doctrine  that  a  mere  right  cannot  be  transferred,  has 
held  its  ground.  In  other  things,  as  in  the  case  of  the  defence 
to  a  bond,  the  law  by  the  actual  legislation  of  parliament  has 
been  made  to  follow  what  De  Lolme  calls  the  experimental 
legislation  of  chancery,  but  the  transfer  of  a  chose  in  action 
enabling  the  transferrer  to  bring  an  action  in  his  own  name, 
remains  as  much  an  impossibility  as  ever.  Whence  has  this 
arisen?  Not  from  the  fear  of  the  offence  of  maintenance,  for 
that  would  have  been  equally  an  objection  on  either  side  of 
Westminster  HaU,  but  from  the  danger  of  allowing  one  of  the 
parties  to  a  transaction  to  come  forward  in  a  court  and  give 
to  the  jury  his  own  account  of  it,  while  the  other  from  his 
position  as  defendant  was  silenced  by  an  inflexible  rule  of  law. 
It  therefore  appears  that  the  decision  in  the  case  of  Steele 
V.  The  Phoenix  Ins.-  Co.  was  not  supported  by  the  principles 
or  practice  of  chancery  under  circumstances  similar  to  those 
in  which  it  was  made,  and  that  it  was  liable  to  the  still  more 
serious  objection,  that  while  it  rested  upon  a  distorted  fragment 
of  equity,  it  altogether  destroyed  the  balance  and  proportion 
of  the  system  of  evidence  as  established  at  law.  For  this 
reason  no  doubt  this  case  was  not  followed  in  the  other  states 
of  this  union,  and  even  where,  as  in  Massachusetts,  no  court  of 
equity  existed,  a  party  to  the  record  remained  an  incompe- 
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tent  witness,  although  without  interest  and  indemnified  against 
costs.i  Nor  did  the  evil  which  the  departure  from  the  common 
law  in  Pennsylvania  was  calculated  to  produce,  fail  to  occur. 
It  soon  became  but  too  common  for  parties  to  mark  transfers  of 
choses  in  action,  with  the  understanding  that  they  were  to 
swear  them  through  the  courts,  or  at  all  events  that  their 
answers  under  oath  and  still  more  under  cross-examination, 
would  correspond  with  the  representations  on  the  faith  of 
which  the  assignee  had  accepted  and  paid  for  the  assignment; 
while  in  other  instances  the  transfer  was  merely  collusive,  and 
made  under  the  expectation  that  tlie  proceeds  of  the  suit  would 
be  shared  with  or  given  to  the  witness.  Under  these  circiun- 
stances  the  only  question  presented  to  the  supreme  court  of 
Pennsylvania  would  seem  to  have  been,  whether  it  had  power 
to  retrace  its  steps  and  regain  those  ancient  paths  of  common 
law  and  equity  from  which  it  had  unintentionally  departed. 
Nor  could  its  power  to  do  this  seriously  be  doubted,  since  if  a 
judicial  tribunal  be  bound  by  its  decisions,  it  is  still  more 
bound  by  the  great  principles  of  jurisprudence  on  which  those 
decisions  were  supposed  to  have  been  founded.  The  rule  of 
evidence  in  question,  although  it  might  in  some  instances 
have  influenced  the  purchase  of  disputed  claims,  had  not 
become  a  rule  of  property;  nor  did  it  stand  on  any»  other 
footing  than  the  rule  in  Walton  v.  Shelly,*  which  after  having 
been  for  some  time  solemnly  asserted  and  acted  upon  by  the 
courts  of  England  and  New  York,  was  in  both  countries 
abandoned  by  the  same  tribunals  whose  authority  had  brought 
it  into  being.  No  doubt  in  that  instance,  an  indorser  by 
whom  had  been  taken  a  promissory  note,  under  the  impression 
that  it  could  not  be  discredited  by  the  prior  parties  whose 
names  appeared  on  its  face,  might  have  felt  himself  aggrieved, 
when  in  opposition  to  previous  decisions  their  testimony  was 
received,  to  prevent  a  recovery ;  but  it  can  as  little  be  doubted, 
that  this  particular  injury  was  justly  disregarded  by  the  courts, 

'  Page  9.  Pa^fe,  1 5  Pick.  973.  •  1  Term.  R.  300. 
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when  compared  with  their  oMigation  to  preserve  what  they 
conceived  to  be  the  principlor  of  la,v  and  •ividonce.  It  was 
therefore  to  be  hoped  that  the  supreme  court  of  Peaosylvania* 
would  have  exercised  their  undoubied  righ*,  Of  overruling 
decisions  which  botU  iu  theory  and  practice  were  6rrt*neous 
and  had  led  to  erroneous  results;  but  to  this  extent  they  appear 
to  have  been  unwilling  to  go.  They  have  however  decided 
that  whether  the  assignment  of  a  chose  in  action,  be  made 
before  or  after  suit  brought,  it  shall  not  if  merely  colourable, 
be  allowed  to  render  the  assignor  a  witness  when  plaintiff  of 
record;  and  that  every  such  assignment  shall  be  deemed 
colourable  unless  the  contrary  be  clearly  made  to  appear.^ 

These  decisions  will  no  doubt  remove  the  greater  part  of 
the  mischief  resulting  from  the  innovation  in  the  rules  of 
evidence  sanctioned  by  the  case  of  Steele  v.  The  Phcsnix  Ins. 
Co.  It  must  sometimes  however  be  difficult  to  determine  in 
the  hurry  of  a  trial  before  a  jury,  what  are  the  exact  circum- 
stances under  which  an  assignment  has  been  made,  and  it 
may  therefore  be  hoped  that  the  legislature  will  interpose  and 
restore  on  this  subject  the  integrity  of  the  conmion  law,  while 
openingif  necessary  for  the  ends  of  justice,  a  door  through 
which  the  assignees  of  choses  in  action  may  pass  into  equity, 
where  the  oath  of  the  assignor  in  those  cases  where  it  ia 
admissible,  will  be  counterbalanced  by  that  of  the  defendant. 

'  Poii  9.  Avery,  5  W.  &  &  510;  Leiper  9.  Pieroe,  6  id.  55S. 
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ART.  ly.-^THE  LAW  ^F  REAL  PROPERTY,  AS  AF- 
FECT2D  ET  THE  REVISED  STATUTES  OF  THE 
STATE  OF  NEW  YORK. 

(oommuxo  wmtm  no.  thi.} 

The  revised  statates  contain  the  following  important  pro- 
vision: 

"  Where  a  remainder  shall  be  limited  to  take  effect  on  the 
death  of  any  person  without  heirs,  or  heirs  of  his  body,  or 
without  issue,  the  words  <  heirs'  or  <  issue'  shall  be  construed 
to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor/' 

The  effect  of  this  enactment  is  to  reverse  the  rule  of  the 
common  law,  which  is,  that  on  such  a  limitation  a  dying 
without  issue  shall  be  construed  to  mean  an  indefinite  failure 
of  issue. 

At  the  common  law,  when  an  estate  was  devised  to  one, 
and  in  the  event  of  bis  death  without  issue  to  another,  if  the 
first  taker  died  leaving  issue  to  whom  the  estate  devolved, 
whenever  by  the  fieiilure  of  issue  the  line  became  extiiict,  the 
ulterior  limitation  would  take  effect 

Under  the  statute,  if  the  first  devisee  dies  leaving  children 
in  whom  the  estate  vests,  the  limitation  over  can  never  have 
effect,  though  the  children  of  the  first  taker  should  die  within 
an  hour  after  his  death.  Having  once  vested  in  the  issue,  the 
estate  descends  as  an  absolute  fee  from  a  new  stock,  as  on  a 
failure  of  the  condition  which  rendered  the  fee  determinable^ 

The  rule  of  the  common  law  was  founded  upon  a  sup- 
posed intention  in  the  case  stated  to  create  an  estate  tail;  and 
a  remainder  on  such  an  estate  would  be  effectual  at  whatever 
period  it  might  vest,  however  remote. 

The  rule  of  the  New  York  statute  is  founded  upon  an 
intention,  which  is  supposed  in  such  cases  to  create  not  an 
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estate  tail,  but  a  fee  simple  conditional;  but  if  the  limitation 
had  been  such  as  to  create  an  estate  tail  in  terms,  with  a 
remainder  over  on  the  failure  of  the  estate,  that  event  being 
described  as  a  dying  without  issue  or  Y)therwise,  the  limitation 
would  be  ineffectual;  for  it  is  provided  by  the  revised  statutes 
as  follows:  <<  All  estates  tail  are  abolished;  and  every  estate 
which  wouid  be  adjudged  a  fee  tail,  according  to  the  law  of 
this  state  as  it  existed  previous  to  the  12th  day  of  July,  1782, 
shall  hereafter  be  adjudged  a  fee  simple;  and  if  no  valid 
remainder  be  limited  thereon,  shall  be  a  fee  simple  absolute." 
^  Where  a  remainder  in  fee  shall  be  limited  upon  any  estate, 
which  would  be  adjudged  a  fee  tail  according  to  the  law  of 
this  state,  as  it  existed  previous  to  the  time  mentioned  in  the 
last  section,  such  remainder  shall  be  valid  as  a  contingent 
limitation  upon  a  fee,  and  shall  vest  in  possession  on  the 
death  of  the  first  taker,  without  issue  living  at  the  time  of  his 
death." 

We  have  ahready  observed,  that  the  statute  which  abolishes 
the  rule  in  Shelley^s  case,  does  not  seem  to  apply  to  devises 
where  an  estate  is  limited  directly  or  by  implication  to  ibfi 
issue  of  a  person  to  whom  a  life  estate  in  the  premises  is 
given.  U  in  such  cases  the  interest  of  the  first  taker  is  an 
estate  tail,  the  issue  take  by  descent  and  not  as  purchasers. 
Under  the  above  sections  of  the  statute  the  estate  tail  is 
changed  into  a  fee  simple  conditional,  and  the  remainder  over 
takes  effect  on  the  death  of  the  ancestor  without  issue  living 
at  the  ^pM  of  his  death. 

Important  consequences  result  from  this  construction,  not- 
withstanding the  intent  of  the  testator  may  be  disappointed 
if  the  issue  survive  the  ancestor,  and  soon  after  become 
extinct  The  estate  of  the  first  taker  is  alienable,  subject 
only  to  the  condition  of  a  failure  of  issue  at  the  time  of  his 
death,  and  the  estate  descends  to  the  heirs  of  the  person  to 
whom  the  life  estate  was  ^ven  as  the  stock  of  inheritance. 

When  an  estate  is  devised  to  one  and  the  heirs  of  his  body, 
the  intention  of  the  testator  is  in  effect  that  the  tenant  in  tail 
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shall  enjoy  an  estate  for  life,  and  that  the  heirs  of  his  body 
shall  take  the  estate  in  remainder.  It  is  remarkable,  that  the 
statute  permits  this  intention  to  be  defeated  by  the  convey- 
ance of  the  tenant  in  tail,  although  a  remainder  in  terms  to 
the  heirs  of  the  body,  and  any  other  remainder  in  fee  limited 
npon  an  estate  tail,  is  protected  by  the  statute.  In  this  res- 
pect there  is  an  evident  incongruity  in  the  policy  of  the 
statute. 

The  effect  of  these  provisions  is  to  impose  a  material  check 
upon  the  power  of  filienation.  In  almost  all  cases  where  an 
estate  tail  is  created,  a  remainder  is  also  limited.  The  pro- 
vision of  the  statute,  that  such  remainder  shall  be  valid  as  a 
contingent  limitation  upon  a  fee,  and  shall  vest  in  possession 
on  the  death  of  the  first  taker  without  isssue  living  at  the  time 
of  his  death,  prevents  the  tenant  in  tail  from  passing  the 
estate  as  he  was  enabled  to  do  by  a  recovery  at  the  conmion 
law.  This  change  in  the  policy  of  the  law  is  highly  inex- 
pedient On  the  whole,  the  changes  which  have  been  effected 
in  the  law  relating  to  limitations  on  a  failure  of  issue,  are 
greatly  to  be  regretted.  The  existing  law  which  before  the 
enactment  of  the  revised  statutes  rendered  estates  tail  alien- 
able by  deed,  as  effectually  as  by  a  common  recovery,  had 
removed  all  inconveniences  resulting  from  estates  of  this  cha- 
racter, whilst  proprietors  were  enabled  to  carve  out  limited 
interests  with  remainders,  subject,  only  to  be  defeated  by  a 
regular  exercise  of  the  power  of  alienation.  The  common 
law  rules  in  regard  to  limitations  after  a  failure  of  issae,  were 
adopted  only  with  the  view  of  sustaining  the  intention.  As 
the  law  is  now  declared  by  the  provisions  of  the  statute  in 
'  question,  a  remainder  after  an  express  or  an  implied  estate 
tail  cannot  have  effect  at  all,  if  limited  generally  on  a  failure 
of  issue,  unless  the  estate  determines  at  the  death  of  the  first 
taker.  But  the  effect  of  the  statute  is  not  only  to  disappoint 
the  intention  of  a  testator  in  those  cases  where  issue  survive 
the  first  taker,  and  the  estate  is  afterwards  determined  by 
their  death ;  it  is  in  other  respects  ill  considered.    The  statute 
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is  imperative,  that  the  terms  "  without  heirs'^  or  *<  without 
issue"  shall  be  construed  to  mean  ^  issue**  or  "  heirs"  living 
at  the  death  of  the  person  named  as  ancestor;  and  it  is  appli- 
cable as  well  to  a  fund  as  to  real  estate.  But  it  was  a  rule 
of  law,  tliat  where^  vested  interests  in  a  fund  are  given  to 
children  at  a  certain  age,  and  there  is  a  limitation  over  in  the 
event  of  their  parent  dying  without  leaving  any  child  or 
children,  the  word  <<  leaving"  may  be  construed  as  <<  having 
had"  or  "having." 

A  testator^  devised  to  J.  M.  and  his  son  or  sons,  Umited  as 
aforesaid  (i.  e.  to  J.  M.  for  life ;  remainder  to  his  first  and 
other  sons) ;  and  if  J.  M.  should  die  leaving  no  son  or  sons  as 
aforesaid,  then  over.  It  was  held,  that  J.  M.  took  an  estate 
for  life,  and  W.  C.  M.,  his  eldest  son,  a  vested  indefeasible 
remainder ;  lord  Ellenborough  c.  j.  observing,  that  "  leaving" 
meant  "having  had." 

And  where  a  testator^  after  giving  vested  interests  in  stock 
to  his  daughter's  children  at  twenty-one,  directed,  that  in  case 
his  said  daughter  should  die  without  leaving  any  child  or 
children  of  her  body  lawfully  begotten,  or  leaving  any  such 
child  or  diildren,  and  such  only  child  or  all  such  children 
should  die  before  twenty-one,  then  that  the  stock  should  be 
transferred  to  the  testator's  next  of  kin,  who  should  be  living 
at  the  death  of  the  longer  liver  of  them,  his  said  daughter  and 
her  said  children  so  dying  before  twenty-one.  The  daughter 
liad  two  children  who  attained  twenty-one,  and  died  in  her 
lifetime.  Sir  John  Leach,  v.  c,  held  that  the  word  ^^  leaving" 
was  to  be  construed  as  "  having." 

If  in  cases  of  this  character  a  literal  construction  is  given 
to  the  New  York  statute,  the  intention  of  testators  may  be 
defeated. 

The  statute  1  Vict.  c.  26,  s.  29,  was  enacted  to  effect  the 
same  change  in  the  rule  of  construction  as  the  New  York 
statute,  but  its  provisions  have  been  so  skilfully  guarded  that 

'  Manhtn  v.  HiO,  9  Ifu.  d&  SeL  60&  •  MaitUnd  «.  Chalie,  6  Mad.  340. 

5* 
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the  iiiconvenieDces  wliicli  may  attend  the  latter,  are  iu  a 
great  measure  avoided.  It  provides  that  the  words  which 
may  import  either  a  want  or  a  faihire  of  issue  of  any  person 
in  his  Ufetime,  or  at  the  time  of  his  death,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at  the 
time  of  the  death  of  such  person,  and  that  the  act  shall 
not  extend  to  cases  where  such  words  as  aforesaid  import  if 
no  issue  described  in  a  preceding  gift  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age,  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate 
by  a  preceding  gift  to  such  issue. 

No  change  has  been  made  in  the  law  relating  to  cross  re- 
mainders, but  under  the  statute  which  we  have  cited  they 
can  only  take  effect  when  the  tenant  of  the  estate  on  which 
they  are  limited  dies  without  issue  living,  at  the  time  of  his 
death. 

The  changes  which  have  been  made  by  the  revised  statutes 
on  the  subject  of  limitations  restraining  the  power  of  aliena- 
tion, are  of  the  utmost  importance. 

It  is  provided  that  ^  every  future  estate  shall  be  void  m  its 
creation,  which  shall  suspend  the  absolute  power  of  alienation 
for  a  longer  period  than  is  prescribed.  Such  power  of  alien- 
ation is  suspended,  when  there  are  no  persons  in  being,  by 
whom  an  absolute  fee  in  possession  can  be  conveyed. 

<<  The  absolute  power  of  alienation  shall  not  be  suspended 
by  any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  of  not  more  than  two  Hves  in 
being  at  the  creation  of  the  estate,  except  in  the  single  case 
mentioned  in  the  next  section. 

<<  A  contingent  remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  persons 
to  whom  the  first  remainder  is  limited,  shall  die  under  the 
age  of  twenty-one  years,  or  upon  any  other  contingency,  by 
which  the  estate  of  such  person  may  be  determined  before 
liiey  attain  their  full  age.''    These  provisions  of  the  statutes* 

<  ReviioU  Statutes,  tit  3,  art  1,  acctiona  14, 15, 16. 
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received  a  construction  in  the  case  of  Coster  v.  Lorrillard,  14 
Wend.  R,  265,  Lorrillard  the  testator  devised  all  his  estate, 
real  and  personal  to  his  brother,  and  to  twelve  nephews  and 
nieces  in  trust,  to  pay  over,  and  divide  the  rents  and  profits 
of  his  real  estate  (after  paying  certain  legacies  and  annuities), 
to  and  among  the  twelve  nephews  and  nieces  thus  named  as 
trustees  in  the  will,  during  their  natural  lives,  and  to  the  sur- 
vivors and  survivor  of  tlicni,  to  be  divided  equally  between 
them,  or  such  of  them  as  should  from  time  to  time  be  living, 
share  and  share  alike. 

The  testator  farther  directed  by  his  will,  that  after  the  death 
of  all  his  said  nephews  and  nieces,  all  his  estate  then  remain- 
ing should  be  equally  divided  among  all  the  children  of  his 
said  nephews  and  nieces,  and  the  surviving  children  of  such 
of  them  as  might  then  be  dead,  in  equal  proportions,  per 
stirpes,  and  not  per  capita,  the  distribution  not  to  be  made 
until  two  years  after  the  decease  of  all  his  said  nephews  and 
nieces. 

On  appeal  from  a  decree  of  the  chancellor,  it  was  decided 
by  the  court  of  errors,  that  the  trust  created  by  the  will  was 
void  within  the  provisions  of  the  revised  statutes;  that  the 
limitation  over  of  the  ultimate  remainder  was  void,  and  that 
the  whole  estate  passed  to  the  heirs  at  law  of  the  testator. 

The  members  of  the  court  were  divided  in  opinion  in  regard 
to  the  validity  of  the  trust,  under  that  provision  of  the  statute 
which  authorizes  the  creation  of  an  express  trust  "to  receive 
the  rents  and  profits  of  lands,  and  apply  them  to  the  use  of 
any  person,  during  the  life  of  such  person,  or  for  any  shorter 
period/*  and  also  on  the  question  whether  such  a  trust  to  re- 
ceive the  rents  and  profits  and  pay  them  over  was  authorized, 
or  the  application  of  the  rents  and  profits  limited  to  the 
trustees,  and  whether  a  trust  could  be  raised  only  where  the 
beneficiary  is  destitute  of  the  will,  the  discretion,  or  the  power 
to  hold  and  manage  property  for  himself.  These  are  topics 
to  which  we  propose  to  recur,  in'  discussing  the  provisions 
of  the  revised  statutes  relating  to  uses  and  trusts. 
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Bot  the  court  were  of  opinion  that  the  derise  was  void,  as 
suspending  the  power  of  alienation  for  a  longer  time  than  is 
allowed  by  the  statute.  1st,  Because  the  trustees  are  pro- 
hibited by  the  statute  from  conveying  in  violation  of  their 
trusty  and  the  devise  to  the  trustees  continued  during  twelve 
lives. 

2d.  Because  the  cesiuis.que  trust  are  prohibited  by  statute, 
from  assigning  or  conveying  any  estate  or  interest  in  the 
trust 

dd.  That  the  absolute  power  of  alienation  was  also  ras- 
pended  beyond  the  time  allowed  by  statute,  by  the  creation 
of  the  remainder  in  favour  of  the  grand  nephews  and  nieces, 
which  by  the  terms  of  the  devise  was  not  to  vest  until  two 
years  after  the  death  of  the  survivor  of  the  nephews  and 
nieces,  and  that  the  remainder  was  therefore  void.  Independ- 
ently of  the  trust,  it  would  seem  that  the  estate  for  life  in  the 
nephews  and  nieces  was  a  vested  estate, and  alienable  as  such; 
the  limitation  in  remainder  would  at  common  law,  which 
permits  the  power  of  alienation  to  be  suspended  for  a  life  or 
lives  in  being,  and  twenty-one  years  thereafter,  have  been 
yalid,  but  was  void  under  the  statute,  because  it  would  have 
rendered  the  estate  inalienable  for  more  than  two  lives  in 
being.  We  are  decidedly  of  opinion,  that  the  doctrine  A>f  the 
court  that  the  statutory  rule  prohibiting  alienation  by  trustees 
was  a  suspension  of  the  power  of  alienation,  within  the 
statute,  was  erroneous.  The  rule  of  the  common  law,  as  well 
as  the  rule  of  the  statute,  contemplated  restrictions  by  limita- 
tiofif  on  the  power  of  alienation :  a  suspension  of  the  power 
resulting  from  the  time  of  the  vesting  of  the  estate,  and  not  a 
disability  of  tfie  parties  in  whom  the  estate  vested.  In  this 
case  the  alienability  of  the  estate  devised,  was  not  suspended 
by  the  limitations  of  the  will.  The  disability  was  the  conse- 
quence of  a  nile  of  policy  declared  by  statute.  There  is  not 
a  case  to  be  found  in  the  books  in  which  a  supervenient  dis- 
ability, operating  as  a  personal  suspension  of  the  power  of 
alienation,  has  been  construed  to  be  such  a  suspension  of  the 
power  by  limitation  as  would  render  a  devise  void. 
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In  tiiis  case,  there  was  uo  limitation  in  the  devise  which  sus- 
pended the  capacity  of  alienation.  The  devise  vested  an 
estate  in  the  trustees,  which  was  in  its  character  an  alienable 
interest.  Tlie  trustees  were  indeed  restrained  from  convey- 
ing, but  not  by  t!ie  provisions  of  the  will.  The  disability  is 
created  by  statute,  and  did  not  result  from  the  limitations. 
Such  an  incapacity  to  convey,  was  like  that  imposed  upon  the 
Indian  tribes  residing  within  the  state,*  who  are  prohibited 
from  making  p.ny  contract  for,  or  concerning  the  sale  of  any 
lands,  or  fiom  selling  and  devising  such  lands  without  the 
authority  and  consent  of  the  legislature  of  the  state.  The 
disability  imposed  upon  trustees  was  of  the  same  character, 
and  constituted  no  suspension  of  the  povrer  of  alienation, 
because  the  power  was  capable  of  being  exerted  with  the 
authority  of  the  legislature.  If  the  trustees,  and  all  parlies  in 
interest,  were  incapable  of  making  a  valid  conveyance  under 
the  direction  of  the  court  of  chancery,  the  restraint  on  the 
power  of  alienation  might  be  efiectually  removed  by  an  act 
of  the  legislature,  authorizing  a  conveyaiice,  or  removing  the 
disability. 

It  often  happens  tliat  the  absolute  power  of  alienation  is 
suspended  for  a  longer  time  than  tlie  law  permits  by  limita- 
tion, by  reason  of  personal  incapacity;  but  nnless  the  limita- 
tion itself,  by  its  terms  suspends  the  power  beyond  tlie  period 
allowed  by  l:>w,  it  is  not  void. 

The  provisions  of  the  sJatutc  disabling  trustees  from  con- 
veying lands  held  in  trust,  do  not  constitute  such  a  susi)ension 
of  the  power  of  alienation  as  would  render  previous  limita- 
tioLS  void,  because  the  suspension  of  the  power  is  not  created 
by  limitation,  but  results  from  the  character  of  the  incumbent 
of  tlie  estate ;  and  for  the  same  reason  limitations  subsequent 
to  the  act,  which  do  not  by  their  terms  suspend  the  power  of 
alienation  beyond  the  period  allowed  by  law,  are  valid,  though 
the  estate  may  vest  in  parlies  incapable  by  reason  of  personal 
disqualifications  from  making  an  absolute  conveyanc:?. 

'  U  ovist  d  Sf-itutts,  part  2,  art  2,  sect.  12. 
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If  the  prohibition  of  sale  or  conveyance  by  the  trustees  did 
not  constitute  such  a  suspension  of  the  power  of  alienation  as 
was  contemplated  by  the  statute,  the  estates  for  life  in  the 
nephews  and  nieces  of  the  testator  in  this  case  were  yalid, 
though  the  remainders  were  undoubtedly  void. 

The  construction  of  the  provisions  of  the  statute  on  this 
subject,  again  came  under  consideration  in  the  case  of  Hawley 
t;.  James.1 

James  the  testator,  devised  all  his  real  and  personal  estate 
to  trustees,  and  directed  that  the  trust  should  continue  until 
the  youngest  of  the  testator's  children  and  grand-chiUhreo^ 
attaining  the  age  of  twenty-one  years,  should  have  attained 
that  age.  The  number  of  the  children  and  grand-children 
was  thirteen.  The  testator  directed  the  trustees  at  the  expi- 
ration of  the  trust  term,  to  divide  his  estate  ipto  twelve  equal 
parts,  and  to  allot,  distribute,  and  convey  to  certain  of  bis 
children  and  grand-children  severally,  certain  portions  of  the 
estate,  for  their  lives,  with  power  to  the  grantees  to  devise 
the  same  in  fee  to  their  lineal  descendants,  in  such  manner  or 
proportions  as  they  might  think  proper ;  and  in  the  event  of 
either  of  the  grantees  either  leaving  no  descendants,  or  omit- 
ting to  make  a  valid  disposition  of  the  same  in  execution  of 
such  power,  then  with  remainder  in  fee  to  such  person  or  per- 
sons as  by  the  statute  of  descents,  would  have  been  entitled 
to  inherit  the  estate,  had  the  grantee,  having  derived  the  same 
from  the  testator,  died  intestate,  lawfully  seised  thereof  in  fee. 
The  trustees  were  also  directed  from  the  rents  and  profits,  to 
pay  certain  legacies  and  annuities.  The  court  were  of  opi- 
nion, that  the  creation  of  a  trust  term  to  continue  until  the 
youngest  of  the  testator's  children  and  grand-children,  attain- 
ing the  age  of  twenty-one  years,  sliall  have  attained  that  age, 
where  the  number  exceeds  two,  was  void  under  the  statute ; 
that  the  life  estates  and  the  estates  in  remainder  were  also 
void,  and  that  the  real  estate  of  the  testator  descended  to  his 
heirs  at  law. 

*  16  Wend.  R.  61. 
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It  was  claimed  in  this  case  (and  the  decree  of  the  chancel- 
lor in  the  court  below  recognised  the  principle),  that  the  trust 
term  was  an  estate  for  years,  which  might  continue  until  the 
youDsresi  of  the  children  and  grand-children  attained  t\\e  age 
of  iweniy-one  years,  but  which  was  determinable  on  the 
death  of  all  before  that  period. 

Duriujr  Jl.ot  term,  which  was  less  than  the  average  of  two 
livc^N,  ii  \v:.s  Said  the  power  of  alienation  might  be  suspended 
witl:in  ih*  i»o.;iy  of  the  statute. 

fne  cojiit  of  errors  however,  were  of  opinion,  that  no  limi- 
tation was  valid  by  which  a  vested  interest  was  suspended 
[or  any  term  ia  gross,  for  the  continuance  of  more  than  two 
lives  ia  bi  Ing,  except  in  the  case  where  a  remainder  in  fee  is 
limited  upon  liio  mi?iority  of  a  prior  tenant  in  fee  simple. 

The  dtciiioa  of  the  court  on  this  point  was  undoubtedly 
correct.  Originally  the  law  did  not  permit  the  power  of 
alienation  to  b^  suspended  at  all  by  any  limitation.  The  case 
of  Polls  V.  Brown,  recognised  the  doctrine  of  executory  de- 
vises, by  which  the  common  law  has  never  permitted  the  fee 
to  be  ia  abeyance  beyond  lives  in  being,  and  a  period  equi- 
valent to  an  entire  minority,  and  the  ordinary  time  of  gesta- 
tion. Instv^ad  of  enlarghig  this  period,  the  design  of  the 
statute  most  distinctly  appears,  to  miike  the  suspension  depend 
only  upon  one  or  two  lives ;  and  upon  a  term  of  years,  only 
in  the  case  where  the  remainder  is  limited  upon  a  fee  deter- 
minable during  or  at  the  end  of  a  minority. 

Tlie  testator  in  this  case  designed  to  create  a  trust  which 
should  continue  beyond  the  period  allowed  by  law,  and  dur- 
ing that  jicrlod  the  estate  was  to  bo  locked  up  in  the  hands 
of  the  trustees.  Whether  the  trustees  were  capable  of  con- 
veying the  estate  or  not,  tlie  exercise  of  such  a  power  of 
alienation  was  inconsistent  with  liio  purpose  of  the  will.  The 
trust  therefore,  though  it  would  have  been  valid  at  common 
law,  was  void  by  the  statute  according  to  the  principle  estab- 
lished in  Coster  v.  Lorrillard.  But  if  the  devise  is  considered 
apart  from  the  tru^t,  it  appears  tiiat  it  was  the  design  of  the 
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testator  to  vest  an  estate  for  life  in  his  children  and  grand- 
children designated ;  that  each  of  the  tenants  for  life  siaould 
take  severally ;  that  the  estate  of  each  should  vest  subject  to 
the  execution  of  certain  powers  in  trust  to  be  exercised  by 
the  persons  nominated  as  trustees ;  and  that  on  the  death  of 
the  several  tenants  for  life,  an  absolute  estate  in  fee  should 
vest  in  their  heirs. 

The  devise  was  decided  to  be  void,  merely  because  the 
limitations  of  the  trust  were  void. 

The  doctrine  of  the  case  is  monstrous,  and  wholly  at  vari- 
ance with  the  statute  and  the  whole  policy  of  the  law.  The 
provisions  of  the  revised  statutes  relative  to  uses  and  trusts, 
are  sweeping.  They  declare  that  uses  and  tnists,  except  as 
authorized  and  modified,  are  abolished.  It  is  declared  that 
every  disposition  of  lands,  whether  by  deed  or  devise  there- 
after made,  shall  be  directly  to  the  person  in  whom  the  right 
to  the  possession  .and  profits  shall  be  intended  to  be  invested, 
and  not  to  any  other  to  the  use  of  or  in  trust  for  such  person; 
and  if  made  to  one  or  more  persons  to  the  use  of  or  in  trust 
for  another,  no  estate  or  interest  legal  or  equitable,  shall  vest 
in  the  trustee.  The  effect  of  this  provision  is  to  execute  the 
trust  in  all  cases,  except  where  active  duties  are  imposed  by 
the  deed  or  devise  on  the  trustee;  and  where  the  formal  trust 
is  thus  executed  the  active  trusts  remain  as  powers  in  trust. 

Apply  the  rule  to  this  case,  and  what  is  the  consequence? 
Subject  to  the  estate  in  the  trustees,  the  intention  of  the  testa- 
tor was  manifest  to  devise  all  his  estate  severally,  to  the 
designated  children  and  grand-children.  The  estate  then 
vested  in  them  subject  to  the  performance  of  the  trusts. 
These  were  to  receive  the  rents  and  profits*  and  pay  them 
over  for  the  support  of  the  objects  of  the  testator's  bounty :  a 
trust  for  accumulation  which  was  void,  because  for  the  bene- 
fit of  adults ;  and  a  power  of  appointment.  None  of  the  valid 
trusts  prevented  the  estate  from  being  executed  in  the  ceslut's 
que  trusty  though  it  was  undoubtedly  executed  sub  modo. 
The  void  trusts  could  have  no  effect  whatever  in  reference  to 
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the  general  design  and  intent  of  the  testator.  The  trust  for 
accuuiulaiion  being  void,  would  not  prevent  the  parties  in 
interest  from  entering  into  possession,  and  enjoying  the  profits, 
and  for  the  suae  reason,  if  the  trust  estate  to  which  the  bene- 
ficial interest  was  subject  was  void,  it  could  not  prevent  the 
estate  of  the  devisees  from  having  eflcct. 

The  beneficial  limitations  would  never  be  rendered  void  by 
the  illegal  Hmitations  of  the  trust  estate,  except  in  cases  where 
they  could  not  be  separated  from  the  trust. 

In  this  case,  the  testator  provided  by  his  will  that  his  enture 
estate  should  be  vested  in  the  children  and  grand-children 
"for  division  and  apportionment,'*  declaring  that  he  did  not 
**  designate  the  quanthy  of  interest  to  be  conveyed  to  them/' 
and  giving  to  the  trustees  a  power  of  appointment  and  distri- 
bution. The  testator,  however,  declared  that  the  trustees 
should  in  the  exercise  of  the  power  of  appointment  convey  an 
estate  for  life  to  each  of  the  grantees,  with  power  to  devise  in 
fee  to  his  lineal  descendants.  Until  the  appointment  should 
be  made  the  estate  would  vest  in  the  devisees,  in  the  propor- 
tions declared  by  the  will,  and  they  would  take  the  same 
quantity  of  estate,  viz.  estates  for  life,  with  power  to  devise 
before  as  after. the  appointment.  A  different  and  higher 
interest  would  be  inconsistent  with  the  existence  of  the 
power,  and  after  the  execution  of  the  power  the  estates 
thereby  created  would  take  effect  precisely  in  the  same  man- 
ner as  if  created  by  the  devise  which  raised  the  power.  The 
only  effect  therefore  of  the  execution  of  the  power  would  be, 
to  make  a  division  and  apportionment  of  the  estate.^ 

If  the  testator  had  devised  the  estate  to  the  trustees,  direct- 
ing them  to  convey  the  estate  to  the  children  and  grand- 
children when  the  youngest  of  them  should  have  attained 
twenty-one  years,  the  statute  to  which  we  have  referred 
would  have  executed  the  trust,  although  a  third  person  had 
been  empowered  to  appoint  the  quantity  of  interest.    The 

'  Sugden  on  Powers,  chap.  if.  sect.  8. 
VOL.  V.  6 
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trustees  in  this  case  were  clothed  with  the  power  of  appoint^ 
ment,  but  it  was  not  therefore  necessary  that  they  should  be 
invested  with  the  estate.  Every  duty  and  power  which  they 
were  required  to  execute,  might  have  been  carried  into  full 
effect,  if  the  court  had  construed  the  trusts  as  powers  in 
trust  without  vesting  an  actual  interest  The  testator  indeed 
devised  the  estate  to  the  trustees,  and  the  statute  provides 
that  all  trusts  shall  be  void  unless  created  to  effect  certain 
specified  objects.  The  court  were  of  opinion,  that  although 
some  of  the  trusts  were  legal,  the  estate  of  the  trustees  was 
void,  as  created  for  the  purpose  of  suspending  the  power  of 
alienation  beyond  the  period  allowed  by  law.  But  if  the 
estate  of  the  trustees  was  void,  it  would  seem  to  have  been 
the  duty  of  the  court  to  have  adopted  such  a  construction  as 
would  have  sustained  the  will,  namely,  ths^t  the  trust  estate 
not  being  such  as  was  contemplated  by  the  statute,  was 
merely  formal,  and  that  the  estate  vested  absolutely  in  the 
cesiuU  que  trusty  subject  only  to  the  execution  of  the  power 

of  appointment  and  to  other  valid  trusts. The  court, 

however,  gave  effect  to  the  mere  form,  adopting  the  construc- 
tion that  the  devise  vested  the  estate  in  the  trustees,  not  for 
the  performance  of  any  active  trust  affecting  the  estate,  ex- 
cept the  execution  of  the  power  of  appointment  at  the  end  of 
the  term,  and  that  the  whole  estate  devised  was  void,  because 
the  trustees  were  disabled  by  the  statute  from  conveying 
during  the  continuance  of  their  trust 

The  whole  history  of  the  law  does  not  exhibit  a  more 
unfortunate  instance  of  a  construction,  by  which  substance 
was  sacrificed  to  form. 

The  statute  most  imperatively  declared,  that  trusts  should 
have  no  existence  except  as  modified  for  tlie  performance  of 
certain  specific  objects,  and  that  the  formal  estate  should 
always  give  place  to  the  beneficial  interest,  when  an  attempt 
was  made  to  create  a  trust  not  sanctioned  by  the  statute;  and 
yet  the  court  permitted  the  void  limitations  of  form  to  defeat 
the  substantial  interest.  Instead  of  construing  the  estate  of 
the  cestuis  que  trust  as  an  executed  present  interest  subject  to 
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powers  of  appointment,  effect  was  given  to  the  estate  of  the 
trustees  as  a  vested  interest,  although  the  beneficial  interest  if 
construed  as  a  remainder,  was  incapable  of  vesting  within  the 
period  prescribed  by  statute. 

Unlike  the  case  of  Coster  v.  Lorrillard,  the  void  limitations, 
if  there  were  any  such  in  this  case,  were  in  the  formal  estate. 
Separated  from  tlie  trust,  the  beneficial  Umitations  were  in  all 
respects  conformable  to  the  statute;  whereas  in  that  case  the 
remainders  were  contingent,  because  it  was  uncertain  in 
whom  they  would  vest. 

In  the  case  of  Coster  v.  Lorrillard,  no  vested  estate  was 
given  to  the  objects  of  the  testator's  bounty:  whether  they 
would  ever  take,  depended  upon  an  event  contingent  until 
after  a  period  too  remote  by  the  provisions  of  the  statute. 
But  in  the  case  of  Hawley  v.  James  (aside  from  the  trust),  an 
estate  immediately  vested  in  the  children  and  grand-children; 
and  with  the  accuracy  of  an  experienced  conveyancer  the  tes- 
tator provided  that  the  power  of  appointment  should  extend 
only  to  the  <^  quantity  of  interest,^'  and  that  each  devisee 
should  take  an  estate  for  life  with  power  to  devise  in  fee  to 
his  descendants. 

The  testator  having  divided  his  estate  into  twelve  shares, 
and  directed  that  the  whole  should  vest  in  the  designated  per- 
sons to  whom  he  specially  assigned  eight  and  a-half  shares, 
directed  that  the  remaining  three  and  a-half  shares  should  be 
distributed  among  all  or  any  number  of  the  designated  per- 
sons, at  the  discretion  of  the  trustees;  but  notwithstanding  the 
especial  reservation  respecting  this  portion  of  the  estate,  the 
whole  estate  was  intended  to  be  vested  in  the  individuals 
designated,  subject  only  to  the  power  of  appointment  and  dis- 
tribution. 4 

Besides  the  general  power  of  appointment  which  was 
given  by  the  will,  it  contained  the  remarkable  provision,  that 
the  trustees  might  at  their  discretion  divest  any  of  those  who 
would  have  been  entitled  to  a  share  of  the  estate,  of  their 
interest,  for  any  cause  of  forfeiture  which  might  seem  suffi- 
cient to  the  trustees.    If  this  was  a  valid  power,  it  certainly 
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was  not  such  as  made  it  necessary  that  an  actual  estate  should 
vest  in  the  trustees  until  the  time  of  its  execution. 

Mr.  justice  Cowen,  who  delivered  an  opinion  in  support  of 
the  will  land  in  favour  of  affirming  the  decree  of  the  chan- 
cellor, did  not  consider  the  first  limitations  of  life  estates  as 
vested  interests.  He  supposed  that  if  the  trust  term  was  void, 
the  life  estates  with  the  remainders  in  fee  took  efiect  by  way 
of  executory  devise,  and  vested  at  the  time  when  the  trustees 
were  required  to  execute  the  power  of  appointment.  There 
seems,  however,  to  be  no  difficulty  in  so  construing  the  devise 
as  to  vest  an  estate  in  the  objects  of  the  testator's  bounty,  as 
an  executed  trust  subject  to  the  powers  created  by  the  wilL 
Thus  the  formal  machmery  of  the  devise  would  be  made 
according  to  the  design  of  the  original  statute  of  uses,  to  wait 
upon  the  substantial  intent.  The  application  of  the  doctrine 
o[ cypres  was  much  discussed  in  the  preceding  cases,  and  it 
seemed  to  be  supposed  in  each  case,  when  the  ultimate  limi- 
tations were  void  for  remoteness,  that  particular  interests 
were  not  to  be  sustained  by  this  rule  of  approximation,  not- 
withstanding the  statute  provides  that  the  intent  of  parties 
shall  be  carried  into  efiiect,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument  and  is  consistent  with  the 
rules  of  law,  and  though  many  provisions  of  the  statute  ^recog- 
nise the  doctrine.1 

When  a  remainder  is  limited  on  more  than  two  successive 
estates  for  life,  it  is  provided  by  the  statute  that  all  the  life 
estates  subsequent  to  those  of  the  two  persons  first  entitled 
thereto,  shall  be  void ;  and  upon  the  death  of  those  persons, 
that  the  remainder  shall  take  effect. 

The  statute,  undoubtedly,  recognises  the  principle,  that 
whete  for  remoteness  or  other  reasons,  the  limitations  cannot 
be  carried  literally  into  effect,  such  a  construction  shall  be 
applied  to  them  as  will  approximate  to  the  intention.  But 
this  rule  must  not  be  so  construed,  as  to  give  effect  in  all 

'  R.  S.  tit  3,  art  1,  sect  19. 
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cases,  to  such  portions  of  a  devise  as  are  in  themselves  unex- 
ceptionable, merely  because  such  limitations  if  standing  alone, 
would  be  consistent  with  the  principles  of  law.  The  intent 
of  the  testator  is  to  be  collected  from  the  whole  instrument ; 
and  to  give  effect  to.a  part  only  of  the  declared  purpose,  may 
often  defeat  the  whole  intent  of  a  devise.  In  England  the 
doctrine  of  cy  prt8  has  been  applied  to  limitations,  which  if 
literally  construed  would  have  been  void,  as  tending  to  a  per- 
petuity, often  in  aid  of  the  rule  in  Shelley's  case,  and  with  the 
view  to  vest  an  inheritable  estate  in  the  first  taker,  to  avoid 
the  objections  resulting  from  a  suspension  of  the  power  of 
alienation  beyond  the  period  allowed  by  law.  This  principle, 
we  maintain,  it  was  the  duty  of  the  court  to  have  applied  in 
moulding  the  Umitations  in  Hawley  v.  James.  But  it  is  not 
upon  the  rule  technically  called  the  ey  pres  rule,  which  has 
been  in  so  many  cases  applied  to  sustain  the  paramount 
intent,  by  sacrificing  the  particular  purpose,  that  the  question 
depends,  whether  partial  interests  shall  be  sustained,  when 
the  principle  limitations  are  sacrificed.  When  particular 
limitations  iu  a  will  which  are  valid,  are  disconnected  with 
other  interests  created  by  void  limitations,  they  will  always 
be  sustained,  unless  it  appears  firom  the  whole  will,  or  from 
the  relations  of  the  parties,  that  the  special  limitations  would 
not  have  been  made,  unless  effect  was  given  to  the  whole 
will. 

In  the  case  of  Coster  v.  Lorrillard,  some  of  the  tenants  for 
life  were  heirs  at  law  of  the  testator.  As  the  limitations  in 
remainder  were  decided  to  be  void,  if  the  estates  for  life  had 
been  supported,  they  would  have  taken  a  different  and  larger 
interest,  than  the  testator  intended  to  create,  and  if  effect  had 
been  given  to  this  part  of  the  will,  so  far  from  approxi- 
mating to  the  intention  of  the  testator,  it  would  have  been 
violated.  This  objection  would  not  exist  against  the  devises 
to  such  tenants  for  life,  as  in  that  case  were  not  also  heirs  at 
law. 

A  reason  assigned  by  Mr.  justice  Nelson  for  overthrowing 

6* 
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the  entire  will,  notwithstanding  the  life  estates  might  have 
been  sostamcd,  thoagh  conjecturali  is  worthy  of  notice.  The 
learned  judge  supposed  that  the  testator  would  not  hare 
given  life  estates  if  the  estates  to  the  heirs  of  the  tenants  for  life 
were  not  sustainable.  But  what  would  have  been  the  will 
of  the  testator,  if  he  had  known  that  the  principal  limitations 
were  void,  the  court  were  not  to  determine.  It  was  their 
duty  to  sustain  the  will  so  far  as  the  declared  intent  could  be 
made  effectual. 

One  of  the  members  of  the  court  of  errors^  expressed  the 
opinion,  that  in  the  construction  of  a  will,  if  in  consecutive 
and  connected  parts  any  one  is  found,  which  the  law  cannot 
sustain,  there  is  no  other  safe  conclusion  than  that  the  whole 
must  fail ;  seeming  to  found  that  opinion  very  much  upon  the 
equitable  distribution  provided  by  the  statute  of  descents. 
But  such  a  reason,  though  it  was  gravely  urged,  can  hardly 
constitute  a  foundation  for  a  general  rule  which  is  to  be  ap- 
plicable to  all  devises,  whether  the  testator  has  heirs  at  law 
and  next  of  kin,  or  not  That  it  influenced  the  decision  of  the 
court  however,  cannot  be  doubted. 

But  the  question,  how  far  the  rule  of  approximation  shall 
be  applied  to  devises,  invalid  in.  part,  because  inconsistent 
with  rules  of  law,  was  not  settled  either  in  the  case  of /Coster 
V.  Lorrillard,  or  in  Hawley  v.  James,  because  in  each  a  ma- 
jority of  the  court  were  of  opinion,  that  the  whole  will  was 
vitiated  by  the  void  limitations  of  the  trust  estate. 

Nicholas  W.  Stuyvesant'  by  his  will  made  in  the  year 
1828,  before  the  revised  statutes  went  into  effect  (1830),  but 
republished  in  1833,  devised  all  his  real  estate  to  executors  in 
trust,  to  make  partition  among  his  children,  and  to  convey 
their  several  proportions  to  each  for  and  during  his  natural 
life,  with  power  to  make  leases  for  a  life  or  lives  in  being,  or 
for  a  term  of  sixty-three  years ;  and  by  last  will  and  testa- 
ment, to  devise  and  appoint  the  land  conveyed  to  him,  to  or 

*  Mr.  Senator  Yonng.  *  Root  v.  Stnyyennt,  18  Wend.  R.  357. 
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in  trust  for  any  one  or  more  of  his  children,  grand-children, 
nephews  and  nieces,  for  such  estates,  and  subject  to  such 
powers  as  he  should  think  fit ;  and  for  want  of  such  appoint- 
ment, the  land  to  go  to  the  children  of  the  son  dying  without 
making  such  appointment,  and  if  he  left  no  child  or  grand- 
children, then  to  the  right  heirs  of  the  testator.  On  a  bill  in 
chancery  for  the  performance  of  a  contract  relating  to  a  part 
of  the  land  brought  against  one  of  the  children  of  the  testator, 
the  chancellor  decided,  that  under  the  will  the  estate  vested 
in  the  children  in  the  proportions  that  the  executors  were  to 
make  partition  of  the  estate  as  an  absolute  estate  in  fee,  and 
he  decreed  a  specific  performance  of  the  agreement  for  the 
sale  and  purchase  of  the  land.  The  chancellor  was  of  opi- 
nion, that  as  the  will  gave  a  power  to  make  leases  for  a  longer 
period  than  the  term  allowed  by  the  statute  (twenty-one 
years),  and  a  power  to  appoint  successive  life  estates  to  per- 
sons unborn,  with  limitations  over,  it  was  void,  except  as  to 
the  direction  of  the  proportion  in  which  the  children  should 
take,  and  the  power  of  partition.  The  decree  of  the  chan- 
cellor was  affirmed  by  the  court  of  errors. 

So  far  as  it  regards  the  trust,  the  construction  given  to  the 
will  in  this  case  was  that  which  should  have  been  adopted  in 
the  case  of  Hawley  t;.  James.  Although  the  devise  was  to 
the  executors  as  trustees,  the  uses  and  trusts  were  transferred 
into  possession.  All  such  powers  as  were  void  were  rejected, 
and  the  valid  powers  were  sustained  as  powers  in  trust  If 
the  devise  had  been  construed  as  vesting  an  estate  in  trustees, 
and  if  the  authority  of  the  case  of  Hawley  t;.  James  had  been 
followed,  the  will  must  have  been  treated  as  altogether  void, 
even  in  respect  to  the  power  of  partition.  But  the  decision 
of  the  court  in  this  case  was  palpably  erroneous ;  and  the  true 
doctrine  was  laid  down  with  great  clearness  by  Mr.  chief 
justice  Nelson,  Mr.  justice  Bronsou,  and  Mr.  justice  Cowen, 
who  dissented  from  the  judgment  of  the  courts 

*  1  Re^bed  Statotes  728,  leet  5S. 
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The  dissenting  members  of  the  court  were  of  opinion,  that 
under  the  statute  for  transferring  uses  and  trusts  into  posses- 
sion, the  children  took  life  estates  in  the  land,  subject  to  the 
power  in  the  executors ;  that  the  estates  in  remainder  to  the 
grand-children,  subject  to  the  power  of  appointment  by  the 
life  tenants,  were  valid,  whether  regarded  as  vested  or  con- 
tingent remainders,  as  on  the  decease  of  each  of  the  tenants 
for  life,  the  estate  passed  directly  to  the  children,  or  lineal 
descendants,  absolutely;  that  the  powers  of  appointment  were 
valid,  though  general,  because  the  donee  might  appoint  to 
such  issue  as  were  within  the  line  of  perpetuity ;  and  that  the 
power  to  lease  was  valid,  because  there  was  nothing  impera- 
tive upon  the  tenants  for  life  in  respect  to  its  execution,  and 
it  might  be  executed  conformably  to  the  statute.  It  is  diiSI- 
cuk  to  understand  upon  what  principle  the  chancellor  pro- 
ceeded in  reforming  the  will  by  giving  effect  only  to  the 
power  of  partition.  On  the  principle  of  approximation,  effect 
might  have  been  given  to  the  intention  of  the  testator  that 
the  children  should  take  life  estates  and  their  descendants  by 
purchase. 

John  Honei  devised  his  estate  real  and  personal  to  his 
executors  in  trust,  to  receive  the  rents  and  profits,  and  to  pay 
over  the  same  to  seven  children,  and  the  descendants  of  two 
who  were  deceased,  for  twenty-one  years,  and  at  the  expira- 
tion of  that  time,  to  divide  the  real  and  personal  estate  among 
the  heirs  of  the  testator  or  their  legal  representatives.  He 
also  gave  by  his  will  certain  legacies  to  each  of  his  grand-chil- 
dren, to  be  paid  upon  their  attaining  the  age  of  twenty-one. 
It  was  held  by  the  court  of  errors  in  accordance  with  the 
decision  in  Hawley  v.  James,  that  the  trust  term  was  void, 
and  also  the  power  in  trust  to  make  partition  at  the  end  of 
the  term,  but  that  the  legacies  to  the  grand-children  were  not 
contingent,  but  vested  at  the  death  of  the  testator.  This 
case  is  affected  by  the  same  considerations  as  that  of  Hawley 

*  Hone's  ezeeaton  «.  Vtn  Schaick,  30  VfTcnd.  R.  564. 
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z\  James.  The  trust  was  a  mere  form.  The  beneficial  inte- 
rest was  devised  to  the  children  and  grand-children  as  a 
present  estate,  and  the  devise  would  have  been  construed  as 
vesting  an  estate  in  the  cestuis  que  trusty  if  the  true  intent 
and  spirit  of  the  statute  had  been  regarded.  The  trustees 
were  directed  to  divide  the  rents  and  profits  amongst  the 
devisees ;  and  in  all  cases  where  for  the  objects  declared  by 
law,  it  is  not  necessary  that  the  trustees  should  be  in  actual 
possession,  the  trust  is  executed  by  the  statute  in  the  party 
for  whose  benefit  it  is  created.  The  trust  to  make  partition 
was  a  power  in  trust,  but  this  was  merely  formal,  because 
the  rule  of  partition  was  given  by  the  will.  The  children  of 
the  testator  were  to  take  no  more  than  a  life  estate,  and  the 
ultimate  remainders  were  limited  over  to  their  descendants, 
or  to  the  persons  who  at  the  time  when  partition  was  to  be 
made,  should  be  the  heirs  at  law  of  the  testator. 

The  limitations  in  remainder  were  void,  because  they  pro- 
vided for  a  suspension  of  the  power  of  alienation,  for  a  term 
in  gross,  which  is  not  admitted  by  the  statute.  The  estate 
for  life  might  determine  by  the  death  of  the  children  immedi- 
ately after  the  decease  of  the  testator,  but  the  remainders 
could  not  in  that  event  vest,  until  after  a  term  of  twenty-one 
years  from  the  date  of  the  will,  at  the  end  of  which  period 
the  power  was  to  be  executed. 

In  conformity  with  the  decision  in  Hawley  v.  James,  the 
devise  of  the  real  estate  was  set  aside  as  void,  and  the  estate 
descended  to  the  heirs  at  law.  As  the  grand-children  who 
were  decreed  to  take  the  legacies  of  six  thousand  dollars,  were 
of  the  heu^  at  law,  the  decree  so  far  as  it  respected  them  was 
certainly  inconsistent  with  the  doctrines  of  Coster  v.  Lorrillard. 

The  will  provided  that  the  executor  should  convert  his 
personal  estate  into  cash,  and  sell  and  lease  his  real  estate  <<to 
the  end,  that  the  rents  and  profits,  interests  and  dividends 
thence  accruing,  might  form  one  general  fund  for  the  pur- 
poses of  his  will.''  The  grand-children  therefore  to  whom 
the  estate  descended  in  part  as  heirs  at  law,  took  shares  much 
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greater  in  the  entire  property  of  the  testator  than  he  intended. 
So  far  from  carrying  the  will  into  effect  by  approximation^ 
the  decree  confirming  the  legacies  disturbed  the  intention  of 
the  testator. 

The  life  estates  in  the  land  or  rather  in  the  ^  general  fond/' 
created  out  of  the  real  and  personal  estate^  were,  considered 
aside  from  the  more  remote  limitations,  undoubtedly  valid, 
and  it  is  difficult  to  discern  the  propriety  of  the  distinction 
between  these  partial  interests  and  the  legacies.  The  decision 
of  this  case  so  far  as  it  respects  the  legacies  to  the  grand- 
children,  seems  not  to  be  reconcilable  with  that  of  Root  v. 
Stuyvesant  ^  That  case,''  said  Mr.  justice  Bronson,!  ^is  iu 
direct  conflict  on  this  point,  with  the  decision  of  this  court  in 
Hawley  v.  James,  and  seems  only  to  be  regarded  ais  an  adju- 
dication between  the  amicable  parties  then  before  the  court, 
and  not  as  a  precedent  which  can  affect  the  rights  of  third 
persons." 

William  Cook*  devised  to  his  executors  all  his  real  and  per- 
sonal estate,  in  trust,  to  convert  the  lands  into  personal  pro- 
perty,  so  as  to  yield  an  income.  He  then  devised  to  bis 
two  nieces  respectively,  one  half  the  income  of  his  estate, 
after  they  anived  at  the  age  of  twenty  years,  or  married,  and 
after  payment  of  annuities,  &c  And  in  case  of  the  death  of 
either  of  his  nieces,  after  having  attained  the  age  of  twenty 
years,  without  issue,  he  gave  to  the  survivor  of  them,  the 
whole  clear  income  of  his  estate ;  and  in  case  of  the  death  of 
either,  Jeaving  issue,  he  gave  to  such  issue,  the  moiety  of  the 
income  of  the  estate,  directing  the  executors  to  apply  it  for 
the  support  of  such  issue,  and  authorizing  them  if  the  niece 
dying  should  leave  a  husband,  to  appropriate  a  portion  of  the 
moiety  of  the  income  to  his  support.  Upon  the  issue  attain- 
ing the  age  of  twenty-one  if  male,  or  twenty  if  female,  he 
directed  the  income  to  be  paid  to  the  child  or  children,  accord* 
ing  to  their  share  of  the  one  half  of  the  income  of  the  estate. 

*  P.  569.  •  Ktne  9.  Goh,  94  Wend.  R.  641. 
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It  is  manifest,  that  the  limitation  to  the  issue  of  the  nieces 
was  a  contingent  remainder  to  children  unborn  after  two 
lives  in  being,  and  therefore  void  by  the  provisions  of  the 
statute.  It  was  decided  however,  by  the  court  of  errors,  that 
an  estate  for  life  vested  in  each  of  the  nieces,  and  that  this 
limitation  must  be  sustained,  notwithstanding  the  subsequent 
provisions  of  the  will  were  void.  This  decision  is  undoubtedly 
in  conformity  with  well  established  principles,  but  it  is  in 
direct  hostility  with  cases  which  we  have  cited. 

Mr.  justice  Co  wen,  who  delivered  the  opinion  of  the  court, 
said,  after  declaring  the  general  principle:  ^I  know  there  are 
a  sort  of  standing  quotations  to  the  contrary  of  cases  decided 
by  this  court  They  appear  upon  the  printed  points.^  So 
£ur  from  sanctioning  the  doctrine  for  which  they  are  cited,  the 
opinion  of  every  judge  who  spoke  to  these  cases  expressly 
denied  it  It  is  true  that  the  wills  in  question  went  pretty 
much  by  the  board;  but  all  that  can  be  said  as  a  consequence 
is,  that  the  conservative  rule  was  not  Uberally  applied.  If 
that  be  so,  it  is  sufficiently  unfortunate;  for  there  is  no  rule  of 
law  which  calls  for  greater  latitude,  even  ingenuity,  in  en- 
larging and  extending  it''  <<  Any.  court  acting  systematically 
upon  the  opposite  principle,"  said  the  learned  judge,  <<  would 
be  a  great  evil"  That  the  court  of  errors  is  in  all  its  admin- 
istration of  the  law  an  insupportable  evil,  we  think  cannot  be 
questioned,  though  their  inconsistent  decisions  certainly  prove 
that  they  are  incapable  of  acting  systematically  on  any  prin- 
ciple. It  is  worthy  of  remark,  that  in  this  case,  notwithstand- 
ing the  devise  was  to  the  trustees,  the  court  construed  the 
trust  as  executed  in  the  beneficiary — a  construction  which  if 
it  had  been  adopted  would  have  saved  the  will  in  Hawley  t;. 
James. 

Abraham  Van  Vechten,«  an  eminent  conveyancer,  by  his 
will,  after  providing  for  certain  special  objects,  devised  to  his 

■  Coster  V.  Lorrillard,  14  Wend.  R.  265;  Hawley  «.  Janiee,  16  ib.  61 ;  Root «. 
Stajfesant,  18  ib.  257. 
*  Van  Vechten  v.  Van  Veghten,  8  Paige  R.  104. 
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executors  a  certain  part  of  his  real  estate,  described  as  his 
house  and  lot  on  Market  street,  in  trust  to  lease,  and  the 
residue  of  his  real  estate  in  trust  to  lease,  sell,  and  convey  the 
same,  and  to  invest  the  avails  of  the  whole,  and  apply  the 
proceeds  and  income  thereof  as  follows:  one-fifth  to  his  son 
in  fee,  three-fifths  to  the  support  of  his  daughters  E.,  G.,  and 
H.  respectively,  and  one-fifth  to  the  support  of  his  daughter 
A.,  free  from  the  control  or  debts  of  her  husband;  and  should 
any  of  his  daughters  die  leaving  issue,  the  share  given  for  her 
support  to  be  applied  to  the  education  and  support  of  such 
issue ;  but  in  case  either  of  his  said  daughters  should  die  with- 
out leaviug  issue,  the  use  and  income  of  her  share  which 
should  then  remain,  to  be  divided  among  his  surviving 
children  or  their  heirs,  except  the  share  thereof  to  which  his 
daughter  A.  would  be  entitled,  which  was  to  be  vested  in  his 
executors  subject  to  the  trust  relative  to  her  fifth  of  the  estate. 
It  was  decided  in  this  case  by  Mr.  chancellor  Walworth,  in 
conformity  with  the  cases  cited  above,  that  the  devise  of  that 
portion  of  his  real  estate  which  the  testator  directed  the  trus- 
tees to  lease  was  void,  it  being  apparent  that  he  intended  that 
it  should  remain  in  the  hands  of  his  executors  to  lease  the 
same,  and  to  receive  the  rents  and  profits  thereof  so  long  as 
any  of  his  daughters  should  live;  as  the  share  in  the  rents  and 
profits  of  either  of  them  who  should  die  without  issue  living 
at  the  time  of  her  death,  was  given  over  to  or  for  the  use  of 
the  survivors.  This  he  considered  a  devise  of  an  estate  to 
the  trustees,  inalienable  beyond  the  period  allowed  by  law. 
The  devise  of  the  rest  of  the  real  estate  to  trustees,  to  lease 
and  sell  and  convey  the  same,  and  apply  the  proceeds  and 
income  thereof  in  the  same  manner,  was  decided  to  be 
valid. 

The  learned  chancellor  considered  (in  submission  to  the 
authority  of  the  case  of  Coster  v.  Lorrillard),  the  trust  to 
make  application  of  the  rents  and  profits,  and  of  the  proceeds 
of  a  sale,  as  well  as  a  trust  to  lease,  void,  but  he  felt  himself 
justified  by  a  decision  of  the  court  of  errors,  in  the  case  of 
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Darling  and  others  v.  Rogers  and  Sagory,^  to  separate  the 
void  trusts  from  those  which  were  valid,  and  to  sustain  a 
conveyance  in  trust,  if  any  of  the  trusts  therein  specified  were 
authorized  by  the  revised  statutes.  He  therefore  decided  that 
the  devise  in  trust  was  valid  as  a  power  to  sell,  although  the 
other  powers  were  illegal;  but  that  the  land  descended  to  the 
heirs  at  law  of  the  testator,  subject  to  the  right  of  the  legatees 
to  have  the  sam6  immediately  converted  into  personal  estate 
by  the  execution  of  the  power  in  trust  to  sell. 

«  Previous  to  the  decision  in  Darling  v,  Rogers,"  said  Mr. 
chancellor  Walworth, "  I  supposed  that  the  58th  section  of  the 
article  of  the  revised  statutes  relative  to  uses  and  trusts,* 
which  declares,  that  where  au  express  trust  shall  be  created 
for  any  purpose  not  specified  in  the  statute,  no  estate  what- 
ever shall  vest  in  the  trustee,  when  taken  in  connexion  with 
the  previous  decisions  in  Coster  v.  Lorrillard  and  in  Hawley 
V.  James,  in  which  cases  I  had  attempted  to  separate  the 
legal  from  the  illegal  parts  of  the  trusts,  precluded  the  possi- 
bility of  making  such  a  separation,  where  an  estate  not 
divisible  in  its  nature  was  attempted  to  be  conveyed  to  the 
trustees.  It  being  now  settled  that  any  legal  trust  is  sufficient 
to  sustain  a  conveyance  to  the  trustee,  of  an  estate  commen- 
surate with  such  trust  without  reference  to  the  illegal  trusts, 
which  the  testator  or  grantor  has  attempted  to  create  in  the 
same  estate,  there  will  be  no  difficulty  hereafter  in  vesting  the 
legal  title  in  the  trustee,  for  any  purpose  which  is  authorized 
by  tlie  revised  statutes,  without  reference  to  the  illegal  uses 
connected  therewith."  When  it  is  considered  that  the  chan- 
cellor was  embarrassed  by  the  erroneous  principles  of  the 
court  of  dernier  resort,  to  which  he  was  obliged  to  conform, 
he  cannot  be  held  responsible  for  the  absurdities  of  his  decree. 

There  is  no  doctrine  of  the  court  of  chancery  more  familiar 
than  that  which  relates  to  the  power  of  the  chancellor  to 
mould  executory  trusts,  by  rejecting  such  as  are  void,  and 

<  23  Wend.  R.  483.  M  R.  S.  739. 

VOL.  V.  7 
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giving  effect  to  the  intention  of  the  parties  creating  them,  by 
vesting  an  estate  in  the  trustees  or  by  clothing  them  with  a 
power  merely.  But  the  same  rule  of  constructioa  and  the 
same  principles  ought  to  have  been  applied  to  the  whole  wilL 
If  it  was  permitted  to  the  court  to  remodel  the  will,  all  that 
was  illegal  should  have  been  rejected,  and  all  that  was  con- 
sistent with  law  should  have  been  sustained. 

If  the  learned  chancellor  had  construed  the  will  as  convey- 
ing no  estate,  but  as  simply  creating  certain  collateral  powers, 
subject  to  which  the  estate  descended  to  the  heirs,  or  if  the 
devise  had  been  construed  as  creating  an  estate  in  the  trus- 
tees, which  was  transferred  into  a  legal  estate  in  the  eestuis 
que  trust,  the  entire  will  might  have  been  sustained  according 
to  the  intention  of  the  testator.  The  eestuis  que  trust  would 
in  either  case  have  taken  as  tenants  in  common,  and  the 
power  of  alienation  would  not  have  been  suspended  beyond 
the  period  of  a  life  in  being. 

Undoubtedly,  if  the  chancellor  had  not  been  trammeled  by 
the  decision  in  the  case  of  Coster  v.  Lorrillard,  he  would  have 
construed  the  estate  as  executed  in  the  eestuis  que  trust, 
instead  of  regarding  the  estate  as  vested  in  the  heirs,  who 
thus  in  effect  held  in  trust  for  those  who  had  under  the  will 
the  beneficial  interest. 

A  strange  result  has  followed  from  the  construction  given 
to  those  provisions  of  the  revised  statutes,  which  were  de- 
signed to  relieve  the  law  of  uses  and  trusts  from  its  complexity. 

In  the  case  under  consideration  the  testator  devised  all  his 
real  estate  to  trustees,  who  if  they  took  any  estate  were  to 
take  the  same  throughout,  and  the  eestuis  que  trust  were  to 
have  the  same  interest  in  the  entire  fund  to  arise  from  an 
execution  of  the  powers  in  tirust;  but  it  was  the  decree  of  the 
court  that  a  part  of  the  real  estate  vested  in  the  trustees,  who 
took  an  actual  interest  for  the  execution  of  their  powers;  that 
another  portion  of  the  real  estate  descended  to  the  heirs  at 
law,  who  held  a  mere  formal  estate,  subject  to  the  execution 
of  the  same  powers  for  the  performance  of  which  an  actual 
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interest  vested  in  the  trustees  of  the  other  part  of  the  estate: 
and  all  this  complexity  of  form  resulted  from  a  construction 
of  a  mere  power  to  sell  and  raise  a  fund,  which  the  parties 
beneficially  interested  were  entitled  to  claim  at  law. 

The  true  rule  of  construction  was  adopted  in  the  subsequent 
case  of  De  Peyster  v.  Clendinning  and  others.^  Clendinning 
devised  his  real  and  personal  estate  to  trustees  (whom  he  also 
nominated  executors),  in  trust,  to  suffer  his  widow  to  occupy 
his  Sharon  farm,  with  the  stock,  so  long  as  she  made  it  her 
residence,  and  to  sell  and  convert  all  the  rest  of  his  estate  into 
money;  and  also  to  sell  the  farm  and  stock  after  the  death  or 
removal  of  his  widow,  and  to  invest  the  proceeds  of  the 
estate;  and  after  paying  certain  annuities  to  his  widow  and 
others  during  her  life,  to  pay  to  his  two  sons  and  three  of  his 
daughters  certain  specified  annuities  during  their  respective 
lives  out  of  the  inconi3  of  the  estate,  and  to  divide  the  residue 
of  the  annual  income  equally  between  such  five  children;  and 
if  either  died  without  issue,  his  or  her  annuity  and  share  of 
the  income  to  be  divided  among  the  survivors,  or  if  leaving 
issue,  then  to  such  issue  during  the  life  of  such  widow,  and 
after  her  death  the  principal  of  the  share  to  go  to  such  issue, 
and  the  principal  of  the  share  of  either  child  who  died  leaving 
issue  after  the  death  of  the  widow  of  the  testator,  to  go  imme- 
diately to  sucli  issue. 

The  learned  chancellor  decided  that  notwithstanding  the 
devise  in  terms  of  an  estate  in  fee  to  the  trustees,  it  operated 
as  a  devise  of  the  legal  estate  to  the  widow  of  the  testator, 
under  the  provisions  of  the  revised  statutes  turning  certain 
trusts  into  legal  estates,  in  the  eestms  que  trust;  that  a  legal 
estate  also  vested  in  each  of  the  children  during  their  lives, 
in  the  proceeds  of  the  property  devised  to  the  wife  for  life, 
from  the  determination  of  her  estate,  and  in  the  other  pro- 
perty from  the  death  of  the  testator  ;  that  the  limitations  of 
the  respective  shares  to  the  children  of  such  of  them  as  should 

*  8  Paige  R.  295. 
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leave  issue  were  also  valid ;  as  the  absolute  ownership  of  each 
share  could  not,  thereby,  be  suspended  beyond  two  lives  in 
being  at  the  death  of  the  testator.  The  chancellor  was  of 
opinion,  that  the  devise  to  the  executors  and  trustees  was 
valid,  as  a  power  in  trust  to  sell  all  the  testator's  real  estate, 
and  to  convert  it  into  personalty  for  the  purposes  of  the  will ; 
that  the  property  devised 'to  the  wife  for  life  was  to  be  con- 
verted into  personalty  when  her  estate  determined  by  death 
or  otherwise,  and  the  residue  of  the  real  estate  at  the  death 
of  the  testator. 

It  was  however  decided,  that  the  limitation  over  tO'  the 
surviv  ors  and  their  children,  on  the  death  of  any  of  his  five 
children  without  issue,  was  void,  as  it  might  suspend  the  abso- 
lute ownership  for  more  than  two  lives  in  being  at  the  death 
of  the  testator. 

The  decision  of  the  chancellor  was  undoubtedly  in  con- 
formity with  true  principle,  but  it  would  seem  to  be  incon- 
sistent with  the  previous  decisions  of  the  court  of  errors,  and 
also  with  some  of  his  own  decrees. 

If  that  construction  of  the  devise  had  been  adopted,  which 
prevailed  in  Coster  v.  Lorrillard  and  Hawley  v.  James,  it 
must  have  been  decided,  that  the  intent  of  the  testator  was 
to  vest  an  estate  in  the  trustees  (subject  to  the  life  'estate 
which  was  executed  in  the  widow)  for  the  performance  of 
the  trusts;  then,  as  by  the  opemtion  of  the  63d  section  of  the 
statute  relative  to  uses  and  trusts,  the  converted  fund  would 
be  inalienable  in  their  hands,  and  as  by  tiie  directions  of  the 
will  the  trust  might  continue,  during  the  respective  lives  of 
the  children  and  the  life  of  the  widow,  before  it  could  vest 
absolutely  in  the  grand-children,  the  power  of  alienation  was 
suspended  beyond  the  period  allowed  by  the  revised  statutes, 
it  must  have  been  decreed  that  the  will  was  void,  and  (the 
rule  of  approximation  being  discarded)  that  the  estate  devolved 
to  the  heirs  at  law  or  the  next  of  kin.  Such  a  decision  would 
not  have  been  more  remarkable  than  the  ultimate  decree  in 
Hawley  v.  James. 
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III  a  later  case  there  is  a  still  more  evident  departure  from 
the  doctrines  of  tlie  earlier  decisions  of  the  court  of  errors  ou 
this  subject. 

Henry  Eckford»  the  testator,  by  his  will  made  in  1831,  de- 
vised all  bis  estate  to  his  executors  in  trust,  to  enable  them  to 
carry  into  effect  the  provisions  and  directions  of  his  will,  in 
which  he  expressed  the  desire,  that  his  estate  should  not  be 
divided  until  February,  1840.  He  directed  his  executors  to 
sell  so  much  of  his  estate  from  time  to  time  as  they  should 
judge  necessary  or  prudent;  and  to  borrow  money  upon 
mortgages  of  the  estate.  He  made  provision  that  his  wife 
should  receive  from  time  to  time,  sufficient  sums  for  the 
maintenance  of  herself  and  her  family,  and  in  the  event  of  her 
death  before  the  division  of  the  estate,  directed  bis  executors 
to  devote  so  much  money  to  maintain  the  family,  as  they 
should  consider  proper.  The  testator  farther  directed  a  di- 
vision of  the  estate  to  be  made  on  the  first  of  February,  1840^ 
and  after  bringing  into  hotchpot  the  portions  already  received 
by  way  of  advancement,  that  an  ec^ual  division  of  bis  entire 
estate  should  be  made  between  his  five  children,  giving  a  dis- 
cretion to  the  executors  to  distribute  the  estate  in  kind  or  the 
proceeds  thereof,  with  a  bequest  of  an  annuity  and  a  legacy 
to  other  persons.  The  death  of  the  testator  occurred  in 
1832. 

Mr.  chancellor  Walworth  decided  (on  a  bill  by  the  execu- 
tors to  obtain  a  construction  of  the  will),  that  the  estate  devised 
vested  in  the  executors,  and  that  the  trusts  so  far  as- they  were 
valid,  were  to  be  construed  as  powers  in  trust :  that  the  trust 
to  receive  the  rents  and  profits,  after  the  death  of  the  widow 
of  the  testator,  until  the  time  designated  for  the  division  of 
the  estate,  and  to  apply  the  same  according  to  the  directions 
of  the  will,  was  void,  as  this  would  render  the  trust  estate,  or 
80  much  thereof  as  was  not  necessary  to  be  sold  to  pay  debts 
and  legacies,  inalienable  for  a  term  in  gross  (viz.  eight  years), 

*  Dekay  v,  Inrbg,  9  Paige  R.  521. 
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not  determiDable  upon  lires:  and  that  the  trust  to  provide  for 
the  surviving  members  of  the  family,  after  the  death  cf  the 
widow  of  the  testator,  was  void. 

Tlie  chancellor  was  of  opinion,  that  the  power  to  divide  the 
estate  in  1840,  was  a  mere  power  in  trust,  which  ^Ijd  not 
require  the  continuance  of  the  legal  estate  in  the  trustee  to 
sustain  it,  and  that  if  the- power  to  sell  at  the  end  of  a  term 
inalienable  was  void,  that  part  of  the  power  would  alone  be 
void,  and  could  not  prevent  the  execution  of  the  residue  of  the 
power  authorizing  a  division  or  partition  of  the  property.  In 
this  case,  those  <<cardhial  and  conservative  principles''  which 
were  so  clearly  repudiated  by  the  court  of  errors  in  Hawley 
t;.  James,  were  applied  without  scruple  by  the  learned  chan- 
cellor, and  the  substantial  intent  of  the  testator  was  sustained 
by  separating  the  void  trusts  from  the  legal  provisions  of  the 
will,  which  were  carried  into  effect  on  that  principle  of  ap- 
proximation which  had  so  often  been  denied. 

We  think  it  very  remarkable  when  the  trust  term  had  thus, 
been  in  effect  defeated,  that  the  chancellor  did  not  perceive 
that  nothing  remained  of  the  interest  which  had  been  devised 
to  the  trustees  but  the  naked  powers ;  that  under  the  pro- 
visions of  the  will  after  it  had  been  thus  cut  down,  the  parties 
in  interest,  being  in  the  actual  enjoyment  of  the  estate  devised, 
were  in  the  predicament  of  the 'statute,  viz.  cestuis  que 
trust f  whose  interest  was  transferred  into  a  legal  estate,  and 
that  the  trusts  were  capable  of  being  executed  as  colhiteral 
powers. 

If  the  testator  had  devised  to  trustees  in  trust  for  the  objects 
of  his  bounty,  that  interest  which  was  actually  carried  into 
effect  by  the  decree  of  the  court,  subject  to  the  execution  of 
the  powers  which  were  pronounced  valid,  the  chancellor  must 
have  decided,  that  their  estate  was  transferred  into  a  legal 
estate,  under  that  provision  of  the  revised  statutes  to  which 
we  have  referred. 

But  the  decision  of  Mr.  chancellor  Walworth  though  not 
altogether  correct  in  principle,  was  in  conformity  with  the 
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substantial  intention  of  the  testator ;  and  he  is  especially  to  be 
commended  for  the  use  wiiich  he  has  made  of  the  supposed 
decision  in  Darling  v.  Rogers,'  to  subvert  the  destructive  doc- 
trines applied  to  wills  by  the  court  of  errors  in  Hawley  t;. 
James. 

If  the  rules  established  in  the  latter  case  had  prevailed,  the 
chancellor  must  have  decided  that  the  estate  to  the  trustees 
was  void,  because  Hmited  to  continue  beyond  the  period 
allowed  by  law,  a  term  for  years  in  gross ;  and  that  the  estates 
which  were  limited  to  the  children  were  also  void,  because 
they  were  to  take  effect  after  the  term.  And  as  the  entire 
intention  of  the  testator  would  have  been  subverted  by  this 

'  We  )Mf0  not  cited  thie  case  in  the  order  of  time,  becsme  we  bafe  (with  all 
due  deference  to  the  learned  chancellor),  been  nnaUe  to  diaoorer  its  bearing  oa 
the  snbject  in  discossion. 

Thomas  Darlinf  made  an  amifnment  of  aD  bis  real  and  peraonal  estate  to 
assignees  in  trust  for  bis  creditors. 

The  trusts  declared  were,  that  the  assignees  should  with  all  doe  diligeoee, 
sdl  and  dispose  of  the  estate,  real  and  personal,  at  auctioB  or  private  sale,  lor 
the  most  nioncj  that  could  be  gotten  fat  the  same,  or  to  mortgage  the  real 
estate  or  anj  part  thereof  as  they  should  deem  roost  adrisable,  and  best  calco- 
kted  to  be  most  productifc,  and  collect  the  debts;  and  from  the  proceeds  ailer 
deducting  expenses,  paj  certain  preferred  creditors  whose  debts  were  estimated 
at  about  seventy  thousand  doUars,  and  with  the  residue  of  the  proceeds  pay  the 
remaining  creditors  of  the  assignor. 

The  1  R.  S.  722-3,  sect  55,  of  the  article  concerning  uses  and  trusts,  aBowa 
express  trusts:  1.  •'To  sell  lands  for  the  benefit  of  creditors;  3.  To  sell  mort- 
g^go  or  lease  lands  for  the  benefit  of  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon;**  all  uses  and  trusts  except  as  expressly  authorised  being 
aboliahcd.  The  article  no  where  expressly  autliorizes  in  terms  an  express  trust 
to  mortgage  lands  for  the  benefit  of  creditors.  The  cpurt  of  errors  were  there- 
fore of  opinion,  that  the  trust  to  mortgage  lands  for  the  benefit  of  creditors,  was 
void.  But  the  trust  was  considered  valid  in  respect  to  the  personal  property  aa 
a  trust  to  sell ;  the  assignment  therefore  was  so«tained  by  separating  the  valid 
trusts  from  tliosc  which  were  void,  in  confMrmity  with  a  rule  of  equity  which  is 
well  understood,  and  was  aknowlcdgcd  by  the  court  of  errors  in  the  cases  which 
Mr.  chancellor  Walworth  sup|ioses  to  have  been  overruled  by  this  case. 

The  court  of  errors  in  Hawley  e.  James,  considered  this  principle  inapplicable 
to  trust  estates  created  by  devise,  though  it  would  have  been  acknowledged  aa 
decisive  in  reference  to  trusts  created  as  in  this  case  by  assignment 
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construction,  no  attempt  to  sustain  any  of  the  provisions  of 
the  will  on  the  cypres  principle,  or  rather  upon  the  maxim 
valeat  quantum  valere  potest^  would  have  been  admi^ible. 

We  dismiss  this  part  of  the  subject  with  a  single  suggestion 
to  conveyancers. 

The  case  of  De  Peyster  v.  Clendinning  furnishes  an  instance 
of  a  valid  devise,  in  which  a  testator  was  enabled  to  Umit 
an  estate  for  life  to  his  widow,  and  to  all  his  descendants  in 
being,  though  more  than  two  in  number,  without  exceeding 
the  limit  prescribed  by  the  revised  statutes ;  and  the  case  of 
Irving  V.  Dekay,  is  an  instance  of  a  devise  by  which  the 
executors  were  enabled  to  execute  all  the  valid  trusts  of  a 
will,  as  powers  collateral. 

The  difficulties  which  attended  the  leading  cases  on  this 
subject  in  the  court  of  errors,  resulted  from  the  limitation  of 
an  estate  to  the  trustees.  If  the  estate  had  been  devised  to 
the  parties  beneficially  interested,  and  if  the  executors  had 
been  authorized  to  execute  the  valid  trusts,  as  powers  in  the 
case  of  Hawley  v.  James,  all  the  limitations  might  have  been 
sustained.  The  descendants  of  the  testator  in  being  would 
have  taken  as  tenants  in  common,  and  the  requisitions  of  the 
statute  would  have  been  observed.  Even  the  cross  remain- 
ders might  have  taken  effect  if  the  first  takers  of  the  estates 
for  Ufe  had  died  without  issue  living  at  the  time  of  their  death. 

Whenever  therefore  the  intention  of  the  testator  is  to  limit 
an  estate  for  life,  in  the  whole  or  any  portion  of  his  estate  to 
his  widow,  and  estates  for  life  in  severalty  to  his  descendants^ 
in  his  entire  property,  with  remainders  over  in  fee,  the  devise 
should  be  to  them  in  terms  as  tenants  in  common;  and  no 
estate  should  be  vested  in  trustees  in  ordinary  cases,  when 
the  active  duties  of  the  trustees  may  be  performed  as  collate-^ 
ral  powers.  Whatever  estates  are  created  by  way  of  execu- 
tory devise  can  never  be  limited  after  a  term  in  gross. 

(To  be  continued.) 
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ART.  v.— OF  THE  NATURE  AND  GENERAL  EFFECTS 
OF  SUBROGATION. 

[The  lollowiDgr  article  b  a  continaation  of  the  essay  to  be  found  in  the  wrenth 
number  of  this  magaziac,  for  October,  1844.  It  is  from  the  pen  of  M.  Moor- 
too,  and  u  taken  from  the  Retue  de  Droit  FrancatM  et  Etranger  for  November, 
1844.    Another  essay  is  promised.] 

Let  us  pass  to  the  results  of  the  principle  that  the  original 
action  is  only  acquired  by  the  person  subrogated  in  order  to 
secure  his  recourse  over. 

1.  The  assignee  for  speculation :  his  object  is  to  realize  a 
profit;  he  assumes  the  risk  of  the  insolvency  of  the  debtor 
(1694)y  and  receives  in  exchange  the  chance  of  a  payment  in 
full  of  the  debt.  Consequently^  however  small  may  be  the 
price  of  his  purchase,  he  acquires  the  right  to  demand  from 
the  debtor  the  complete  fulUlment  of  that  which  he  owed  to  the 
original  creditor. 

To  release  the  debtor  without  too  much  exposing  himself 
to  loss,  to  come  to  his  aid,  but  so  to  take  his  measures  that 
the  good  office  which  he  agrees  to  render  shall  not  turn  to 
his  prejudice,  such  is  the  end  which  he  proposes,  who,  in  pay- 
ing the  debt  of  another,  stipulates  for  or  receives  the  benefit 
of  subrogation ;  in  this  case  the  person  subrogated  can  claim 
nothing  beyond  his  disbursements.  The  debtor  can  always 
say  to  him.  How  much  has  my  release  cost  you  ?  What 
have  you  paid  ?  Your  expenses  are  the  maximum  of  your 
right 

Thus  a  creditor  of  20,000  francs  consents,  under  the  appre- 
hension that  his  debtor  mny  never  pay  him,  to  give  a  full 
acquittance  to  a  third  person  who  offers  him  only  15,000 
francs.  The  debtor  shall  not  be  held  to  any  liability  beyond 
that  which  has  been  paid.  It  is  he  and  not  the  third  person 
who  will  profit  by  the  loss  experienced  by  the  creditor,  for  it 
is  only  for  his  interest  that  the  operation  has  been  made. 
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2.  In  distinction  from  the  case  of  the  assignee,  the  person 
subrogated  does  not  always  acquire  the  right  to  demand  the 
interest  at  the  rate  stipulated  for  by  the  original  creditor;  the 
law  only  accords  to  him  that  to  which  he  would  have  right 
if  he  had  acted  as  mandatory,  agent  or  lender;  for  at  the 
point  where  the  action  which  belongs  to  him  in  his  own 
right  stops  J  there  also  stops  the  fiction  qflaw  which  considers 
him  as  assignee  of  the  original  claim.  Consequently,  if  the 
original  claim  was  productive  of  an  interest  of  six  per  cent, 
because  it  was  commercial,  or  of  an  interest  higher  still, 
because  it  had  its  commencement  before  the  law  of  the  9d 
September,  1807,  the  person  subrogated  who  has  made  his 
advance  since  that  law,  will  not  have  the  right  to  recover 
interest  at  the  rate  fixed  by  the  act  constituting  the  original 
claim,  but  only  at  the  rate  authorized  by  the  law  in  force  at 
the  period  of  the  loan  or  payment.  Five  per  cent  then  will 
be  the  maximum  of  his  right 

M.  Valette,  who  teaches  that  the  person  subrogated  can 
obtain  nothing  beyond  his  disbursements,  recognises  never- 
theless his  right  to  demand  the  interest  attaching  to  the  old 
claim,  though  it  may  be  higher  than  the  rate  established  by 
the  law  of  3d  September,  1807.^ 

Whatever  may  be  the  respect  and  confidence  inspired  by 
the  accurate  learning  of  this  distinguished  master,  I  do  not 
hesitate  to  dissent  from  this  opinion  of  his.  It  appears  to  me 
a  contradiction  to  hold  on  one  side  that  the  person  subrogated 
cannot  employ  the  old  claim,  except  within  the  limit  of  his 
disbursements,  and  to  accord  to  him  on  the  other  hand,  inte- 
rest at  a  higher  rate  than  the  capital  which  he  has  expended 
for  the  release  of  the  debtor  could  lawfully  produce;  by  which, 
there  is  in  effect  accorded  to  him  that  which  he  has  not  paid. 
For  example,  a  debt  producing  an  interest  of  twenty  per  cent 
has  been  paid  by  a  third  person  who  procures  himself  to  be 


*  M.  DorantoD,  t  ziL  No.  138,  when  the  luhn^tioii  hae  reoei?ed  the  tMent 
of  the  creditor. 
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subrogated.  What  has  he  expended?  A  capital  productive 
at  the  most  of  an  interest  of  five  per  cent.  What  consequently 
does  the  debtor  who  has  been  thus  liberated  owe  to  him? 
Tliat  whicli  he  has  expended,  that  is  to  say,  a  capital  with 
interest  at  five  pe^-  cent.  In  the  system  which  I  am -now 
combating,  the  person  subrogated  will  receive  a  claim  pro- 
ductive of  interest  at  twenty  per  cent.;  he  will  receive  then 
beyond  that  which  he  has  disbursed.  This  is  to  accord  to 
him  a  profit  which  does  not  agree  with  the  nature  of  the  con- 
tract or  quasi-contract  between  him  and  the  debtor.  The 
subrogation  does  not  secure  to  him  simply  his  recourse,  but 
also  Jk  profit.  It  is  forgotten  that  the  person  subrogated  does 
not  act  as  a  purchaser  of  the  claim  in  the  spirit  of  speculation; 
that  it  is  the  interest  of  the  debtor,  not  his  own,  which  he  pro- 
poses to  promote ;  in  a  word,  the  principle  of  subrogation  is 
completely  abandoned. 

It  is  objected,  that  the  necessity  of  paying  the  large  interest 
is  a  guarantee  that  the  debtor  will  exert  himself  to  reimburse 
promptly  the  person  subrogated,  and  on  this  account  he  ought 
to  have  the  right  to  recover  it,  because  the  subrogation 
has  given  him  all  the  securities  of  the  old  debt — all  that  could 
serve  to  assure  its  payment.  But  I  answer,  that  if  the  sub- 
rogation transfers  in  efiiect  to  the  person  subrogated  the  means 
of  coercion,  which  the  original  creditor  possessed,  its  effect 
does  not  go  to  the  extent  of  enabling  him  to  acquire  those 
which  would  consist  of  a  large  profit,  which  the  laws  in  force 
at  the  period  of  his  payment  do  not  permit  him  to  acquire 
in  his  own  right.  The  fiction  which  considers  him  as  assignee, 
ceases  as  soon  as  he  has  recovered  all  which  he  could  have 
obtained,  without  the  assistance  of  the  subrogation,  oi  a  solvent 
debtor.  In  a  word,  it  is  as  mandator}^,  agent  or  lender  of  the 
funds,  that  he  is  considered  as  assignee ;  when  the  first  quaUty 
ceases,  the  second  vanishes. 

In  fine,  it  is  insisted — if  the  person  subrogated  might  have 
bought  the  claim  instead  of  discharging  it,  and  as  assignee 
would  have  had  a  right  to  the  interest;  wherefore  shall  he 
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not  enjoy  the  same  favour  when  he  has  paid  with  sabrogation? 
Wherefore?  Because  he  has  not  so  willed.  Certainly,  by  pur- 
chasing the  claim,  he  would  have  acquired  the  right  to  de- 
mand the  large  interest  which  it  was  producing :  but  he  has 
not  done  so.  Let  us  take  it  then  with  the  quality  which  it  has, 
and  not  with  that  which  it  might  have  had.  Do  not  let  us 
substitute  one  operation  for  another :  since  it  is  a  payment 
and  not  ^purchase  of  the  claim,  let  us  treat  him  as  he  has 
wished  to  be  treated,  as  a  person  subrogated  merely.  Now, 
what  is  the  object  of  him  who  has  sttjpulated  for  a  snbroga^ 
tion  ?  To  secure  his  recourse,  but  not  to  realize  a  profit  Do 
not  let  us  give  him  that  which  he  has  not  wished  to  receive. 
He  cannot  pretend  to  be  at  the  same  time  a  person  subrogated 
and  an  assignee :  subrogated  with  a  view  to  escape  from  the 
rigorous  consequences  of  article  1690 — assignee  in  order  to 
have  the  claim  in  its  complete  entirety  with  its  large  interest 

In  a  word,  has  he  paid  as  mandatory  or  agent?  The 
debtor  will  say  to  him :  It  is  for  me,  in  my  interest,  that  the 
pajrment  has  been  made,  to  come  to  my  relief,  and  render 
my  position  better  in  freeing  me  from  a  ruinous  debt  at  large 
interest :  if  then  there  is  any  advantage  to  be  drawn  from  the 
payment,  it  is  I,  I  alone,  who  ought  to  profit  by  it  Has  he 
advanced  to  the  debtor  the  funds  which  have  procured  him 
his  release  ?  Then  one  of  two  things  follows :  either  the  rate 
of  interest  has  been  expressly  stipulated  for,  or  nothing  has 
been  said  about  it:  in  the  first  case,  it  is  evident  that  they 
cannot  go  beyond  the  rate  which  may  be  lawful  at  the  time 
of  the  loan :  in  the  second  case,  the  loan  is  only  a  contract  of 
benevolence.  In  both  cases,  the  debtor  has  borrowed  with 
the  evident  object  of  substituting  a  debt  less  hard  upon  him, 
for  one  which  was  ruinous. 

If  the  original  debt  did  not  bear  interest,  or  if  it  produced 
interest  below  the  legal  rate,  the  assignee,  up  to  the  date  of 
action*  brought,  shall  not  obtain  any  interest  or  can  only 
recover  at  the  rate  originally  stipulated.  As  to  the  person 
subrogated,  he  will  have  a  full  right  to  his  five  per  cent  if  he 
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has  paid  it  for  the  advantage  of  the  debtor,  or  as  manda- 
tory. If  he  is  a  lender  of  the  funds,  his  right  to  interest 
shall  be  regulated  by  the  agreement  constituting  the  loan. 

Nevertheless  the  subrogation,  which  ought  never  to  injure 
other  creditors  of  the  debtor,  nor  render  the  obligation  of 
sureties  more  onerous,  shall  always  be  limited  to  the  principal 
of  the  primitive  debt,  and  the  interest  which  it  was  producing. 
The  interest  to  which  the  original  debt  did  not  give  a  right, 
cannot  in  any  case  be  claimed  by  privilege  or  mortgage,  and 
the  sureties  shall  not  be  held,  unless  the  payment  has  been 
made  in  their  name,  for  their  advantage  or  benefit,  or  with 
funds  borrowed  by  them  on  interest. 

3.  A  guardian  can  never,  even  by  authority  of  a  family 
council,  make  himself  assignee  of  an  existing  claim  against 
his  ward.i  Can  he  pay  the  debt  of  his  minor  with  subroga- 
tion? The  affirmative  is  not  doubtful,  if  he  pays  in  one  of 
the  cases  where  the  law  itself  accords  the  subrogation,  for  in- 
stance, if  he  pays  as  joint  debtor  in  solidoj  or  as  surety. 

But  can  he  stipulate  for  subrogation  in  making  a  voluntary 
payment?    Wherefore  not?    No  law  prohibits  him. 

The  guardian  is  not  obliged  to  employ  bis  own  money  in 
the  affairs  of  his  ward :  but  if  in  order  to  prevent  or  arrest  rigor- 
ous measures,  he  agrees  to  indemnify  or  disarm  an  impatient 
creditor,  should  his  prudence  be  converted  into  a  fault  ?  What ! 
diall  it  be  prohibited  to  him  who  exposes  himself  to  loss,  in 
order  to  preserve  the  patrimony  of  his  debtor,  to  assure  him- 
self by  stipulating  for  subrogation?  But  then  you-  injure  the 
minor  under  the  pretext  of  protecting  him;  for  by  this  prohi- 
bition you  refuse  to  the  guardian  the  means  of  coming  to  his 
assistance. 

Thus,  a  creditor  is  menacing,  an  execution  is  impending, 
considerable  costs  are  about  to  be  incurred:  the  guardian  is 
able  and  willing  to  prevent  this  danger,  but  the  law  says  to 
him:  Take  care.  The  payment  which  you  are  about  to  make 

» V.  Art  450. 
VOL.  V.  .  8 
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is  improdent  Ton  wish  to  save  the  fortune  of  your  ward, 
it  is  your  own  which  you  are  endangering:  if  you  pay,  you 
will  have  no  remedy  but  your  mere  action  negotiorum  gu- 
torunij  which  will  leave  you  in  the  rank  of  a  simple  contract 
creditor  of  your  wanL  Who  will  recognise  in  that  the  lan- 
guage and  spirit  of  the  law  of  guardianship— of  that  law,  the 
object  of  which  is  the  preservation  of  the  patrimony  of  those 
who  are  themselves  incapable  ? 

Why  is  it  prohibited  to  a  guardian  to  purchase  the  claims 
against  his  ward?  Principally  becaute  it  is  feared  that  he 
may  buy  them  at  a  low  price,  in  order  to  draw  firom  them 
the  greatest  possible  profit,  in  making  way  with  those  evi- 
dences of  partial  payments,  which  the  ward  might  have  set 
up  against  the  assignor.  But  here  this  danger  is  not  to  be 
feared,  since  the  person  subrogated  can  only  reclaim  that 
which  he  has  disbursed.  If  the  payment  with  subrogation 
can  profit  any  one,  it  is  the  debtor:  whom  can  it  injure?  only 
him  who  makes  it  A  person  subrogated,  runs  die  ride  of 
losing,  never  enjoys  the  chance  of  gain. 

But,  says  M.  Duranton,^  pa3rment  with  subrogation  by  the 
agreement  of  the  creditor,  is  nothing  else  than  a  purchase  qf 
the  claim.  Of  what  importance  is  the  name  and  some  shades 
of  difference  which  may  exist  in  other  respects?    Is  not  the 
result  always  the  same? 

And  if  it  is  absolutely  necessary  .to  get  rid  of  a  troublescnne 
creditor,  the  guardian  may  be  authorized  by  the  fiunily  coun- 
cil to  satisfy  him  with  his  own  money,  but  with  the  stipulation 
of  subrogation. 

Evidentiy,  one  of  these  two  propositions  is  fiedse.  In  effect, 
if  it  is  true  tiiat  payment  with  subrogation  is  nothing  else  than 
the  purchase  qf  the  claims  the  council  of  the  family  has  not 
power  to  authorize  it ;  for,  as  regards  the  purchase  of  the 
claim,  the  prohibition  of  art  450  is  absolute ;  and  if  this  au- 
thority can  be  validly  given,  it  is  because  the  law  recognises 

*  T.  ziL  No.  191. 
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that  payment  with  subrogation  is  not  a  dangerous  act — ^is  not 
a  purchase  of  the  claim. 

Consequently,  if  M.  Duranton  persists  in  seeing  in  the  pay- 
ment which  accompanies  the  subrogation,  nothing  else  but  a 
purchase  of  the  claim,  it  is  necessary  that  he  acknowledge 
that  the  guardian  really  has  not  the  power  of  coming  to  the 
assistance  of  his  ward  by  getting  rid  of  a  rigorous  creditor, 
and  by  that  he  violates  the  spirit  of  the  law  of  guardianship. 
And  if  he  acknowledges  that  there  are  shades  of  difference 
between  assignment  and  subrogation,  why  not  give  effect  to 
them?  These  shades  of  difference  are  in  this  case  decisive. 
The  purchase  of  the  claim  indicates  in  the  assignee  a  spirit  of 
gain,  the  effects  of  which  are  to  be  feared  as  against  the 
minor:  hence  the  prohibition  of  art.  450.  Payment  with 
subrogation  is  an  act  of  kindness,  of  which  the  results  cannot 
but  be  advantageous  to  the  creditor:  wherefore  prohibit  it? 

In  truth,  subrogation  can  be  used  to  disguise  an  act  of 
speculation,  a  real  assignment  of  the  claim  made  at  a  low 
price,  under  the  appearance  of  a  payment  in  full.  But  since 
when  has  a  transaction  fair  in  itself  been  prohibited,  under 
the  pretext  that  it  may  be  used  to  conceal  a  blamable  act? 
If  the  law  prohibits  sales  between  husband  and  wife,  because 
it  fears  that  they  may  make  irrevocable  gifts  under  the  appear- 
ance of  contracts  for  valuable  consideration,^  I  see  in  this 
only  an  exception  to  the  common  law — a  legal  presumption 
of  fraud — and  not  the  application  of  a  general  pre-existing 
rule,  a  theory  conceived  a  priori.  Thus  a  person  civilly 
dead  can  buy  and  sell,  though  a  sale  may  be  employed  to 
conceal  those  Uberalities  which  be  can  neither  make  nor 
receive.  In  like  manner,  a  natural  child,  adulterine  or  inces- 
tuous, can  purchase  of  his  father  or  mother,  although  he  is 
incapable  of  receiving  any  thing  from  them  as  a  gratuity. 
The  law  rarely  presumes  fraud,  and  it  is  not  permitted  to  us 
to  be  more  scrupulous  than  the  law  itself. 

»  V.  Art.  1595. 
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A  debt  has  been  paid  by  the  father  of  a  minor:  the  guar- 
dian, who  has  the  receipts  in  his  possession,  goes  to  find  the 
old  claimant,  and  says  to  him:  <<Let  us  understand  one 
another:  I  am  going  to  pay  you  a  second  time,  but  let  us 
divide.''  The  collusion  is  easy  as  we  see.  Shall  we  on  this 
account  prohibit  the  guardian  from  paying  the  debts  oi  the 
minor  with  the  money  of  the  minor? 

A  gratuitous  assignment  can  be  used  to  disguise  a  transfer 
for  valuable  consideration.  Shall  we  on  this  account  prohibit 
a  guardian  from  receiving  as  a  gift  a  claim  upon  his  ward? 

The  leases  which  the  guardian  makes  of  the  property  of 
his  ward — the  sales  of  things  movable — the  pajrments  which 
he  receives — the  bringing  of  actions — ^in  short,  the  greatest 
part  of  the  transactions  of  his  guardianship,  can  he  not  make 
these  the  means  of  fraudulently  enriching  himself?  Shall  we 
put  then  a  general  interdict  upon  his  administration? 

The  474th  article,  §  2,  in  supposing  that  a  ward  who  has 
come  of  age,  after  the  account  of  the  wardship  has  been  ad- 
justed, may  be  found  in  arrtar  to  his  old  guardian,  shows 
evidently  that  the  latter  could  lawfully  make  advances,  and 
for  example  pay  with  his  own  money  the  debts  of  the  minor, 
saving  his  recourse  against  him.  Nevertheless  the  payment, 
although  made  without  subrogation,  can  it  not  furnish  him 
with  the  means  circuitously  of  acquiring  a  claim  against  his 
ward?  It  would  be  sufficient  for  him  to  have  an  understand- 
ing to  this  effect  with  a  fictitious  claimant* 

Further.  If  the  law  permits  him  to  acquire  an  action  nego- 
tiorum  gestarum,  by  paying  with  his  money  the  debts  of  his 
ward,  why  prohibit  him  from  acquiring  for  his  security  the 
original  claim.  Keeping  the  claim  alive  can  hurt  no  one,  and 
can  have  for  the  debtor  none  but  good  results. 

I  will  conclude  with  this  argument :  all  that  the  law  does 
not  forbid  is  permitted:  the  law  does  not  forbid  a  guardian  to 
use  his  money  in  paying  the  debts  of  his  ward,  with  subroga- 
tion to  the  rights  of  the  creditor  whom  he  pays:  hence,  &c. 

But  I  add,  that  if  it  is  proved  that  an  actual  assignment,  an 
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act  of  speculalion,  has  been  concealed  under  the  appearance 
of  a  payment  with  subrogation,  the  judges  ought  to  annul  it, 
for  they  should  rather  consider  the  nature  of  the  operation 
than  the  name  which  the  parties  have  given  to  it:  nan  ser- 
moni  rtSy  sed  rci  est  sermo  subjecius. 

That  which  I  do  not  adnxit  is,  the  position  that  subrogation 
ought  to  be  invahdated  from  the  mere  consideration  that  it 
may  be  used  to  conceal  an  actual  assignment:  which  would 
be  to  establish  a  presumption  of  fraud  which  does  not  exist  in 
any  law,  and  which  the  last  paragraph  of  the  article  1116 
very  decidedly  denies. 

4.  The  assignee  who  succeeds  to  the  right  of  the  claimant, 
can  demand  the  object  itself  which  makes  the  subject  matter 
of  the  obligation :  it  is  otherwise  with  the  person  subrogated. 

If  the  thing  which  constitutes  the  matter  of  the  new  obU- 
gation  is  of  a  different  nature  from  the  original  claim,  the 
person  subrogated  can  even  with  the  aid. of  the  old  action, 
only  obtain  the  kind  of  value  of  which  he  is  claimant  in'  bis 
own  right  Thus,  had  the  old  claim  for  its  subject  matter 
arrears  of  rent?  The  rights  of  the  old  claimanl  do  not  pass 
by  the  subrogation  to  the  new  creditor,  in  the  nature  of  rent, 
but  modified  and  changed  into  a  capital  sum.  of  which  the 
person  subrogated  is  claimant  in  his  own  right.  Reversely, 
when  a  debtor  pays  a  capital  sum  immediately  demandable 
with  funds  borrowed  and  constituted  in  rent,  the  subrogation 
cannot  transfer  to  the  new  creditor  the  rights  of  the  old,  in 
the  nature  of  a  capital  immediately  demandable,  but  in  that 
of  a  capital  not  demandable.* 

This  difference  between  assignment  and  subrogation  was 
of  great  interest  at  the  period  when  rents  could  be  incumbered 
with  mortgages,  as  well  as  the  corporal  immovables  to 
which  they  were  assimilated.  As  the  assignment  was  an 
alienation  of  the  rent,  the  assignee  received  it  with  all  its 
charges,  and  consequently  with  all  the  mortgages  with  which 

•  v.  Pothier,  Coni,  d'Orl,  tit.  20,  chap.  1.  sect  5,  art  2,  No.  85. 

8* 
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it  was  incumbered  on  the  part  of  the  assignor ;  so  that  he  was 
obhged  either  to  abandon  the  rent  or  to  pay  the  full  ar.-!Ount 
of  the  mortgage  sums.  But  the  payment,  though  made  wiih 
subrogation,  having  extinguished  the  rent,  the  mortrnges 
which  the  creditors  of  the  party  subrogating  had  upon  it,  are 
equally  extinguished  by  the  effect  of  the  payment,  in  the  ^  .me 
manner  as  they  are  extinguished  by  the  loss  of  the  immov- 
able upon  which  it  is  an  incumbrance.  «, 

This  theory  may  yet  at  present  receive  its  application  in 
consequence  of  the  disposition  of  the  article  655  of  the  code  of 
procedure,  which  maintains  the  mortgages  originally  agreed 
to  upon  the  rents. 

When  the  debt  is  alternative,  at  the  choice  of  the  debtor  or 
the  claimant,  the  assignee  receives  it  under  this  condition, 
while  the  person  subrogated  can  only  claim  of  the  debtor  an 
equal  value,  whether  as  to  amount  or  as  to  kind,  with  that 
which  he  has  paid. 

If  the  subject  matter  be  a  quantity  of  wine  or  oil,  the  as- 
signee has  a  right  to  the  matter  itself^  whilst  if  a  third  person 
extinguishetthe  debt  by  the  payment  of  a  sum  of  money,  he 
can  only,  though  subrogated,  demand  of  the  debtor  a  sum 
equal  to  that  which  he  has  expended  in  order  to  release  him. 

In  fine,  if  it  has  for  its  object  the  performance  of  an  act  the 
nature  of  which  is  not  opposed  to  the  assignment  of  the  claim, 
the  assignee  can  demand  the  fulfilment  of  it  i  but  if  the  obli- 
gation has  been  performed  by  a  third  person  who  has  pro- 
cured himself  to  be  subrogated,  the  debtor  is  only  bound  to 
reimburse  that  which  it  would  have  cost  him  to  fulfil  the 
obUgation,  or  all  the  expense,  supposing  the  person  subrogated 
to  be  a  mere  agent  or  mandatory. 

It  seems  that  in  these  different  hypotheses,  the  subrogation 
does  not  transfer  the  old  claim,  since  not  only  the  person  of 
the  claimant  is  changed,  but  even  the  subject  matter  of  the 
right  itself:  whilst  it  is  the  old  action  which  is  transmitted,  the 
subrogation  is  here  only  at  the  same  time  personal  and  real; 
the  new  subject  of  duty  is  reputed  to  have  the  same  nature 
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OS  that  which  made  the  matter  of  the  primitive  obligation. 
Without  doubt  the  old  claim  suffers  important  changes  in 
passing  from  the  person  subrogating  to  the  the  person  subro- 
gated; but  I  have  shown  at  the  commencement  of  this  dis- 
cussiouy  that  a  right4S  still  legally  reputed  the  same,  although 
it  may  undergo  important  modifications  in  passing  by  assign* 
ment  or  otherwise,  from  one  person  to  another. 

Farther^  as  the  subrogation  cannot  render  the  det)t  more 
onerous  than  it  was,  it  must  be  understood  that  the  debtor  in 
all  the  cases  where  the  payment  shall  have  been  made  with- 
out authority,  express  or  implied,  and  without  advantage  for 
him,  can  if  he  prefers  it,  continue  to  pay  the  rent,  to  pay  the 
least  valuable  of  the  objects  Comprised  in  the  obligation,  alter- 
native at  the  election  of  the  debtor,  or  a  quantity  of  the  same 
kind  as  that  originally  due,  and  even  perform  to  the  profit  of 
the  person  subrogated,  when  this  may  be  reasonable  and  pos- 
sible, an  act  similar  to  that  which  has  been  performed  by 
him. 

5.  In  reference  to  an  assignment  properly  speakings  the 
registry  receives  one  per  cent.;  but  in  regard4^  a  sulm^- 
tion,  whether  legal  or  with  the  consent  of  the  claimant,  it  is 
not  the  tax  on  assignments  which  is  due,  but  the  simple  duty 
upon  receipts,  that  is  to  say,  50  c  per  cent.  In  efiect,  as  far  as 
regards  the  person  subrogating,  the  payment  only  produces 
its  ordinary  effects,  and  if,  for  the  interest  of  the  person  subro- 
gated, it  is  considered  as  a  purchase  of  the  claim,  it  is  always 
so  that  this  kind  of  assignment  has  not  that  character  of 
speculation  which  has  occasioned  so  rigorous  an  imposition 
upon  assignments  proper.  The  old  action  is  only  preserved 
to  serve  as  a  guaranty  to  the  new  obligation  for  which 
nothing  is  due :  subrogation  is  consequently  only  an  incident 
of  the  payment,  which  ought  not  to  change  its  nature,  so  far 
as  regards  the  duties  payable  to  the  state.  Although  this 
decision  is  contrary  to  the  opinion  of  MM.  Championniere 
and  Rigaud,  I  embrace  with  pleasure  this  opportunity  of  cit- 
ing their  treatise  on  the  duties  of  registry,  as  a  work  the  most 
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learned^  the  most  useftil,  and  the  most  national  which  has 
been  published  for  a  long  time. 

If  the  subrogation  is  agreed  to  by  the  debtor,  the  duty  of 
an  obligation  is  alone  payable ;  the  duty  on  a  receipt  is  not, 
because  the  loan  upon  which  the  state  receives  the  duty  of 
one  per  cent  has  for  a  condition,  for  its  principal  and  direct 
end,  the  payment  which  is  to  be  made.  There  is  here  a  result 
analagous  to  that  which  takes  place  in  the  case  of  novation, 
where  one  debt  is  paid  by  means  of  another  debt;  now,  in 
the  case  of  novation,  the  registry  only  is  taxed  with  the  duty 
on  an  obligation. 

Besides  the  essential  differences  which  I  have  been  remark- 
ing between  an  assignment  proper,  and  the  case  of  cession 
causa  soluiionisy  there  are  two  others,  which,  without  being 
connected  so  intimately  to  one  or  the  other  of  the  two  princi- 
ples upon  which  the  theory  of  subrogation  is  founded,  result 
nevertheless  from  the  nature  of  things. 

6.  Thus  the  claim  transferred  is  prescribed  as  to  the  as- 
signee, when  it  would  be  prescribed  as  to  the  assignor;  but 
in  the  case  of  subrogation,  the  debtor  cannot  in  general,  op- 
pose to  the  person  subrogated  the  same  prescription  which 
he  could  have  made  available  against  the  person  subrogating, 
had  he  continued  to  be  the  creditor ;  and  at  once,  if  the  pay- 
ment has  been  made  by  the  debtor  with  funds  borrowed 
under  the  condition  of  subrogation,  or  by  a  third  person  in 
virtue  of  an  authority  express  or  tacit,  it  is  very  evident  that 
the  right  of  the  person  subrogated,  will  last  thirty  years  from 
the  date  of  the  loan  or  of  the  payment  As  to  the  original 
action,  it  will  be  prescribed  by  the  same  lapse  of  time,  and 
dating  from  the  same  day ;  for  the  pajrment  which  the  debtor 
or  his  attorney  makes,  which  produces  this  effect,  amounts  to 
an  acknowledgment  of  the  debt  by  which  the  prescription  is 
interrupted  to  the  benefit  of  the  person  subrogated. 

But  if  the  payment  has  been  made  by  a  third  person  with- 
out authority,  his  recourse  will  be  prescribed  by  the  lapse  of 
time  remaining  to  the  original  claimant ;  .after  this  time  the 
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di  btor,  //  he  has  not  ratified  the  payment^  can  say  to  him : 
You  pretend  to  have  transacted  my  business,  but  it  is  precisely 
that  wl)icii  you  must  establish,  and  you  cannot  do  it.  When 
you  paid,  I  was  no  longer  debtor :  yon  have  not  then  libe- 
rated me.  In  truth  I  have  no  acquittance  to  set  up  against 
you,  but  the  prescription  takes  the  place  of  it. 

7.  The  debtor  who  has  not  ratified  the  assignment  can  set 
up  against  the  assignee  all  the  exceptions  or  pleas  which  he 
could  have  employed  against  the  assignor  if  he  had  continued 
to  be  the  claimant ;  this  decision  is  equally  applicable  to  the 
case  where  the  subrogation  has  been  consented  to  by  the  cre- 
ditor for  the  profit  of  a  third,  who  has  not  been  authorized  by 
the  debtor  tomake  the  payment.  Bnt  if  the  payment  has 
been  made  by  an  attorney  or  by  the  debtor  himself,  the  per- 
son  subrogated  need  not  fear  those  pleas  which  would  have 
prevented  the  exercise  of  the  old  action.  By  the  payment  or 
by  the  express  or  implied  authority  which  has  been  given  to 
make  it,  the  debtor  has  ratified  tlie  old  debt  before  it  was  dis- 
charged, and  this  tacit  ratification  has  efl'aced  all  its  vices. 

We  have  been  considering  in  what  subrogation  differs  from 
assignment,  in  the  proper  sense  of  the  term.  Let  us  now  see 
in  what  points  they  resemble  each  other. 

The  subrogation  like  the  assignment,  transfers  to  the  person 
subrogated  the  old  claim  with  its  incidents,  qualities  and  pre- 
rogatives, in  a  word,  with  every  thing  which  can  serve  to 
render  more  easy,  prompt  and  sure,  the  performance  of  the 
obligation. 

Thus,  the  person  subrogated  has  the  advantage  of  the  obli- 
gation in  aoKdo,  of  the  indivisibility,  of  the  chosen  domicil,  of 
the  ascertainment  of  the  place  of  payment,  and  in  fine  of  the 
competence  of  the  tribunal ;  if  the  debt  discharged  is  verified 
by  a  deed  with  a  clause  of  seizure,  the  person  subrogated 
can  pursue  the  goods  of  the  debtor  under  the  sole  condition 
of  giving  him  notice  of  the  payment.^ 

«  v.  Art  2214. 


Digitized  by  LjOOQIC 


94     K  ATVmX  AKD  SFFXCTS  OF  SUB&OOATIOV. 


Is  it  secured  by  the  right  of  arrest,  or  by  a  penal  dause^  the 
person  subrogated  receives  it  with  this  quality. 

The  right  of  rescission  for  want  of  payment  of  the  price, 
passes  to  the  person  subrogated  as  to  an  ordinary  assignee. 

In  order  to  hold  the  contrary,  it  is  necessary  that  this  power 
accorded  to  the  vendor  of  rescinding  the  contract  when  the 
purchaser  does  not  pay,  .should  be  a  principal  right  distinct 
from  the  claim,  having  a  peculiar  and  independent  existence. 
Now  this  is  not  the  nature  of  the  right  of  rescission ;  to  me  it 
is  nothing  else  than  a  remedy  for  the  claim  of  the  purchase 
money,  of  which  it  is  like  a  lien,  an  action  for  damages  and 
interest,  only  a  security,  an  accessory  bom  with  it,  lasting  as 
long  as  it  lasts,  transmitted  with  it  by  assignment  or  succes- 
sion, and  extinguidied  by  the  same  causes  of  extinguishment; 
in  a  word,  it  is  impossible  to  conceive  of  it  apart  from  the  clainL 
Indeed,  it  has  for  its  object  the  property  of  the  thing  which 
has  been  sold,  while  the  claim  has  for  its  object  a  sum  of 
money ;  but  what  matters  it  ?  The  action  for  damages  and 
interest  which  accompanies  every  obligation  to  do  any  act, 
is  it  therefore  a  principal  right,  because  it  has  for  its  object  a 
different  thing  from  that  which  makes  the  subject  of  the  obli- 
gation? 

If  the  right  of  rescission  is  a  security,  a  means  of  coercion, 
why  deny  it  to  the  person  subrogated  ?  Is  it  in  order  to  pre- 
serve it  for  the  vendor?  But  this  is  impossible,  since  it  is 
inseparable  from  the  claiuL  Will  it  for  the  benefit  of  the 
purchaser  be  considered  as  extinguished  ?  But  what  reason 
is  there  to  make  an  exception  to  the  ordinary  principles  of 
subrogation  ?  Is  there  any  text  where  it  is  said  that  the  right 
of  rescission  shall  be  extinguidied  by  the  payment  of  the  price 
of  the  sale,  although  the  subrogation  which  accompanies  it 
makes  the  claim  still  survive  ?  I  see  on  the  contrary  in  the 
article  1250,  1^  that  the  party  subrogated  receives  all  the 
rights  of  the  creditor  whom  he  has  paid.  It  is  then  to  intro- 
duce into  the  law  a  distinction  purely  arbitrary,  to  refuse  to 
subrogation  the  effect  of  preventing  the .  extinction  of  the 
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right  of  rescission,  although  it  may  be  all  powerful  to  pre- 
serve tiic  principal  right  and  its  other  guaranties. 

It  seeiiis  to  me  more  conformable  to  priticiple,  to  say  that 
the  right  of  rescission  ought,  like  every  other  security,  to 
follow  the  claim  wherever  it  passes,  at  least  so  long  as  it  does 
not  clearly  result  from  the  clauses  of  the  act,  or  the  circum- 
stances of  the  case,  that  the  vendor  for  the  benefit  of  his  pur- 
chaser, has  only  intended  to  transfer  his  claim. 

If  the  question  is  of  a  sale  of  movables,  the  person  subro- 
gated will  receive  with  the  claim,  1.  the  right  of  lien  (1612) ; 
2.  the  right  of  claim  (2102,  4?) ;  3.  the  right  of  rescission 
(1057);  4.  the  privilege  (2102, 4**). 

In  like  manner  he  who  pays  with  subrogation  the  rents 
due  by  a  tenant,  acquires  of  the  landlord  not  only  his  claim 
and  his  privilege,  but  also  his  other  securities,  such  as  the 
right  of  demand  (2102, 1^),  and  the  power  of  seizing,  with  the 
ordinary  exceptions,  the  articles  of  furniture  in  the  house.^ 

The  clause  b^r  which  it  has  been  agreed  that  the  debtor 
shall  be  in  default  by  the  mere  lapse  of  the  time  fixed,  and 
without  the  necessity  of  any  other  act  (1139),  and  the  prohi- 
bition made  to  the  judges  to  accord  a  delay  to  those  who  are 
sued  on  a  bill  of  exchange,*  are  also  securities  which  are 
comprised  in  the  benefit  of  subrogation. 

In  fine,  as  it  appears  to  me,  the  right  accorded  to  the  creditor 
of  being  paid  that  which  remains  due  to  him  or  in  preferenbe 
to  him  from  whom  he  has  only  received  a  partial  payment, 
passes  to  the  second  person  subrogated  as  an  ordinary 
assignee. 

The  jurisprudence  and  the  doctrine  almost  universal,  admit 
on  the  contrary,  that  all  the  persons  subrogated  in  difierent 
parts  of  the  claim  ought  to  come  in  concurrently,  even  when 
the  subrogations  take  place  at  diflferent  dates ;  this  concur- 
rence appears  even  so  natural,  that  the  most  part  of  the  juris- 
consults who  admit  it,  do  not  take  the  trouble  to  justify  it 

'  819,  C.  Frocod.  M57,  Code  Com. 
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Thus  Pothier  contents  himself  with  affirming  thai  */  it  m- 
dent  that  the  second  person  subrogated  ought  to  come  in  pro 
rata  with  the  first ;  according  to  M.  Touliier,  this  concurrence 
ought  to  take  place,  because  the  privilege  qf  article  1252  is  a 
personal  right  which  the  creditor  cannot  cede  to  any  one 
subrogated. 

But  is  it  not  evident  that  M.  Toullier  makes  also  a  real 
petitio  principiij  which  resolves  the  question  by  the  question 
itself? 

It  is  a  personal  privilege!  Well,  this  is  precisely  that  whidi 
is  in  question,  that  which  it  is  necessary  to  prove. 

I  say,  it  is  not  a  personal  right;  and  that  which  proves  it,  is 
that  it  may  be  transmissible  by  way  of  legal  or  testamentary 
succession :  it  may  be  even  by  way  of  assignment  properly  so 
called,  for  if  the  creditor  had  not  die  right  of  jselling  the  claim 
in  all  its  extent,  it  would  not  have  for  him  all  the  advantage 
which  it  imports.  It  is,  in  effect,  for  his  interest,  that  the  as- 
signee should  receive  all  the  securities  of  thfl  claim ;  for  he 
can  thus  more  tasily  find  persons  who  may  be  willing  to  buy 
it,  and  pay  him  for  it  its  just  value.  To  ileny  him  then  the 
right  to  cede  his  right,  such  as  it  is,  is  to  take  firom  him  a  por- 
tion of  it.  •      *     ' 

If  then  an  assignment  can  transmit  the  special  security  of 
aiticle  1252,  why  shall  it  not  do  the  same  as  to  subrogation? 
^4&not  also  a  species  of  assignment? 
*  M.  Duranton  admits  as  we  do,  1.  that  this  security  can  be 
transmitted  by  means  of  assignment;  2.  that  subrogation  is 
only  an  assignment  of  a  particular  kind ;  and  yet  he  refuses 
to  the  second  person  subrogated  the  privilege  which  he  accords 
to  the  assignee. 

But  by  what  reasons  sufficiently  powerful  does  he  justify 
a  consequence  so  unexpected  ?  Let  us  examine :  the  priority 
of  the  creditor  over  the  party  first  subrogated  is  not  trans- 
mitted to  the  second,  because^  in  the  ease  qf  a  payment  with 
subrogationj  he  has  been  rather  willing  to  receive  that  which 
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remained  due  to  kim^  than  intended  to  transfer  this  part  of 
his  claim,^ 

The  feebleness  of  this  first  argiimeut  is  so  evident,  that  it 
is  difficult  to  demonstrate  it.  What !  When  the  payment  is 
of  the  entire  dcbtj  the  creditor  who  agrees  to  the  subrogation, 
is  by  the  admission  even  of  M.  Duranton,*  considered  to  sell 
his  claim;  the  subrogation  is  then  an  assignment  of  the 
action  which  belongs  to  him;^  or  better  still,  it  is  nothing  else 
than  the  purchase  of  the  claim.* 

And  if  it  ia  a  balance  of  the  debt  which  is  paid,  the  creditor 
who  agrees  to  the  subrogation  is  no  longer  thought  to  sell 
his  claimy  but  simply  to  receive  payment  of  it.  What  is  this 
then  but  subrogation?  Are  there  subrogations  of  different 
nature,  one  for  the  case  when  the  creditor  receives  a  full 
payment,  another  for  that  where  it  is  only  a  balance  which  is 
paid? 

If  the  person  subrogated  who  pays  the  balance,  is  not 
thought  to  purchase  the  right  of  the  creditor,  how  comes  it 
that  be  can,  according  to  M.  Duranton,  exercise  the  original 
action? 

If  this  subrogation  does  not  contain  an  assignment  qf 
action,  how  does  the  person  subrogated,  acquire  not  only  the 
mortgages  and  ordinary  privileges,  but  even  all  the  other 
qualities  of  the  claim,  the  right  of  seizure,  the  arrest  of  the 
body,  the  competence  of  the  tribunal,  &c.  ?  How  can  tudl 
ideas  be  reconciled?  If  we  treat  of  the  right  of  seizure,  of 
the  arrest  of  the  body,  of  the  competence  of  the  tribunal,  the 
subrogation  consented  to  by  the  creditor  to  the  profit  of 
the  second  party  subrogated,  is  a  quasi-assignment  which 
transfers  to  him  the  claim.  If  on  the  contrary,  the  question 
is  of  article  1252,  the  subrogation  does  not  contain  more  than 
an  assignment  of  the  claim :  can  the  contradiction  be  more 
evident  ? 

«  V.  t  Jril  No.  18a  »  T.  ML  No.  121. 

•  T.  xU.  No.  114  *  T.  xii.  No.  13a 

VOL.  V.  9 
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<<But/'  says  still  M.  Duranton,  ^it  is  repngnant  to  reason 
that  the  second  party  subrogated,  who  has  only  made  a  pay- 
ment an  act  of  the  same  nature  and  posterior,  can  neverthe- 
less have  rights  more  extended  than  those  of  the  party  first 
subrogated." 

The  question  is  not  to  know  if  this  result  is  very  retuonable, 
but  if  it  is  legal;  the  reasoli  of  the  law,  ought  it  not  to  be  pre- 
ferred to  our  own?  If  it  is  permitted  to  elude  its  presenp- 
tions,  under  the  pretext  that  they  are  contrary  to  good  sense 
and  equity^  how  much  will  remain  of  the  articles  of  our  code 
absolutely  obligatory  ?  What  is  there  which  cannot  be  proved 
by  arguments  drawn  from  reason  and  equity? 

M.  Duranton  finds  it  unreasonable  that  the  second  party 
subrogated  should  have  the  right  to  precede  the  first;  but  is 
he  altogether  sure  that  every  one  will  be  of  the  same  opinion? 
For  my  part  I  cannot  be.  The  result  at  which  I  have  arrived 
seems  to  me  as  reasonable  as  it  is  just. 

If  he  who  first  has  made  a  partial  payment  has  not  pro- 
cured himself  to  be  subrogated,  will  he  not  be  preceded  by 
him  who  in  makiog  payment  of  the  balance,  shall  have  re- 
quired the  benefit  of  subrogation?  Tet  each  have  made  a 
payment,  an  act  of  the  same  nature.  If  of  two  successive 
lenders,  the  last  only  stipulates  for  a  mortgage,  shall  he  not 
precede  the  first?  Nevertlieless,  has  he  not  also  made  a  loan 
an  act  of  the  same  nature  and  posterior.  Indeed,  in  both 
these  cases  the  second  creditor  has  stipulated  for  a  spedsd 
security  which  the  first  had  not  stipulated  for;  but  is  it  not  at 
the  same  time  of  the  same  kind?  He  who  in  paying  the 
balance  procures  himself  to  be  subrogated  in  the  rights^ 
actionsy  privileges,  and  mortgages  of  the  creditor,  wishes 
evidently  in  doing  the  business  of  the  debtor,  to  acquire  the 
most  securities  possible:  now  the  privilege  of  article  1252  is 
an  excellent  security,  which  he  without  doubt  has  in  making 
the  advance  of  his  funds,  taken  into  consideration,  upon 
which  he  has  relied  to  assiure  his  recourse.  What  reason  is 
there  to  refuse  it  to  him?    The  interest  of  the  person  first  sub- 
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i  ogated  ?  But  he  suffers  nothing  by  this  subrogation :  whether 
iie  is  preceded  by  the  original  creditor  or  by  another,  what 
difference  does  it  make  to  him?  Does  it  not  preserve  the 
position  which  he  has  voluntarily  accepted  ? 

Is  it  for  the  interest  of  the  creditor  that  the  privilege  in 
question  should  be  pronounced  to  be  personal?  His  interest, 
on  the  contrary,  is  promoted  by  making  the  privilege  trans- 
missible by  subrogation,  so  that  he  may  be  able  more  easily 
to  find  a  third  pei-son  who  will  consent  to  pay  it  in  the  name 
of  the  debtor.  In  transferring  his  privilege  to  him  who  pays 
him,  he  exercises  and  makes  available  against  the  party  first 
subrogated,  the  privilege  which  the  law  secures  him. 

Is  it  then  for  the  interest  of  the  debtor?  Certainly  not;  for 
if  it  is  permitted  to  him  to  offer  the  security  of  article  1252  to 
a  new  creditor,  it  will  become  for  him  a  means  of  credit  very 
useful,  of  which  he  can  avail  himself  in  order  to  exchange  a 
rigorous  creditor  for  one  more  accommodating. 

Thus  the  transmissibility  of  the  privilege  of  the  article  1252 
hurts  no  one :  it  profits  all,  even  the  party  first  subrogated, 
whose  right,  as  that  of  every  other  creditor,  is  improved  in 
consequence  of  the  credit  which  the  article  1252  offers  to  the 
common  debtor. 

If  all  this  is  true,  and  I  believe  that  I  have  demonstrated  it, 
how  can  it  be  maintained  that  the  transmissibility  for  which 
I  contend  is  repugnant  to  reason  ? 

The  theory  of  M.  Valette  upon  this  subject  varies  accord- 
ing to  the  nature  of  the  subrogation. 

1.  "When  it  is  agreed  to  by  the  debtor,  the  interest  of  the 
creditor  requires  that  his  privilege  be  not  transmissible;  for  if 
he  refuses  his  consent  to  the  subrogation,  it  is  evidently 
because  he  desires  to  preserve  his  claim:  now,  when  the 
interest  of  the  creditor  is  no  longer  in  question,  the  article 
1252  has  no  more  any  object ;  the  common  right  ought  con- 
sequently to  resume  its  empire.  A  privilege  cannot  be  turned 
against  him  whom  the  law^  which  has  created  it,  has  wished 
to  protect.'*    Tliese  are  the  words  of  M.  Valette. 
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At  the  first  view  this  reasoning  appears  decisive:  however, 
it  will  not  bear  a  closer  examination.  And  in  the  first  place 
it  is  not  exact  to  say,  that  the  circumstance  that  the  subroga- 
tion is  consented  to  by  the  debtor,  is  evident  proof  that  the 
creditor  desires  to  preserve  his  claim.  Often  in  fact,  though 
the  creditor  may  be  disposed  to  consent  to  the  subrogation, 
the  third  person  who  com^s  to  the  aid  of  the  debtor  prefers  to 
hold  it  of  the  latter,  in  order  to  acquire  a  personal  right  more 
extended  than  that  which  might  result  from  the  simple  act  of 
agency.  Thus,  in  fact,  he  will  obtain  by  the  acknowledg- 
ment which  results  from  the  authority  given  or  pajrment 
made  by  the  debtor,  the  interruption  of  a  prescription  on  the 
point  of  being  complete :  90  also  this  recognition  will  import 
a  ratification,  which  will  divest  the  debtor  of  the  capacity  to 
invoke  exceptions  which  it  would  otherwise  lie  in  his  power 
to  do;  and  again,  it  will  take  from  the  debtor  the  means  to 
make  available  an  alternative  left  to  him  by  the  original  con- 
tract. I  reply  then,  that  if  the  creditor  really  refuses  to  agree 
to  the  subrogation,  this  refusal  is  an  unjust  resistance  which 
the  debtor  has  a  right  to  overcome.^  Now  the  exercise  of 
this  right  is  for  the  most  part  only  possible,  on  the  condition 
of  ofiering  to  the  new  creditor  all  the  securities  of  the  old  one. 
The  non-transmissibtlity  of  the  privilege  of  the  article'  1852, 
would  be  then  a  very  important  interference  with  the  excellent 
principle  of  No.  2  of  article  1250,  a  restriction  which  would 
entirely  paralyze  its  operation.  And  for  what  end  ?  To  pre- 
serve to  the  creditor  even  beyond  his  term,  a  claim  from  which 
the  debtor  has  so  much  to  suffer,  and  which  it  is  his  right  to 
extinguish. 

Finally,  if  the  argument  of.  M.  Valette  is  good,  it  is  neces- 
sary to  go  so  far  as  to  say,  that  if  the  creditor  refuses  his  con- 
sent to  the  subrogation,  the  debtor  will  not  be  able  to  transmit 
either  to  the  first  or  second  party  subrogated,  the  ordinary 
mortgages  and  privileges :  for  in  this  case,  as  well  as  in  that 

« Art  1950,  a* 
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which  we  have  been  examining,  the  interest  of  the  creditor 
requires  that  this  subrogation  should  not  take  place.  Now 
the  law  cannot  admit  an  argument,  of  which  the  necessary 
consequences  would  be  directly  destructive  of  its  dispositions. 

I  add,  that  supposing  the  law  to  be  obscure,  the  wisest  and 
most  useful  course  would  still  be  to  accord  to  the  debtor  a 
means  of  credit,  which  so  far  from  injuring  any  one  is  bene- 
ficial to  all  concerned. 

2Z  "  If  the  subrogation  is  agreed  to  by  the  creditor,"  says 
M.  Valette  again,  "  equaHty  ought  to  take  place,  unless  it  be 
expressly  said  in  the  act  that  the  second  person  subrogated 
shall  enjoy  the  privilege  of  article  1252." 

This  position  tends  to  nothing  less  than  to  introduce  the 
doctrine  according  to  which  the  person  subrogated  only  ac- 
quires the  securities  of  the  original  claim,  which  have  been 
expressly  designated  in  the  acquittance.  Now  this  system  is 
at  present  universally  abandoned.  M.  Valette  himself,  teaches 
that  the  form  of  words,  subrogate  to  my  rights  and  actions^ 
imports  a  complete  and  absolute  subrogation,  that  is  to  say, 
as  well  the  claim  as  its  accessories,  privileges,  mortgages, 
sureties,  arrest  of  body,  &c.  Why  then  only  exclude  the 
privilege  of  article  1252?  Are  there  two  kinds  of  subroga- 
tion, one  which  can  be  tacit,  the  other  which  ought  to  be 
express  ? 

Besides,  is  it  rational  to  presume  in  the  face  of  so  general 
a  clause,  subrogate  to  my  rights y  actions^  jyrivi leges,  and 
mortgages^  that  the  creditor  has  not  intended  to  pass,  the 
person  subrogated  has  not  wished  to  acquire  the  particular 
privilege  of  the  article  1252?  Is  it  not  on  the  contrary  very 
evident  that  the  person  subrogated,  has  intended  to  put  him- 
self in  the  place  and  stead  of  the  creditor,  for  the  purpose  of 
exercising  his  rights  as  he  would  have  exercised  them  himself 
if  he  had  remained  creditor? 

I  prefer  then  to  say,  that  the  creditor  who  subrogates  means 
to  cede,  and  the  person  subrogated  means  to  acquire  all  the 
securities  of  ttv»  ori/-  '^1  claim,  unlets  if  hn  c-r?)jessh/  stipu- 

0- 
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lated  in  the  act  that  such  or  such  a  security/  shall  be  extin- 
guished. 

S.  <<  If  the  subrogation  be  such  as  the  law  itself,  it  is  not 
doubtful  that  the  Jirst  person  subrogated  ought  to  cmne  in 
equally  with  the  second.^* 

To  affirm  a  thing,  is  not  to  proTe  it.  Now  this  position,  is 
it  any  thing  but  a  mere  allegation  ?  Such  is  not  however, 
the  habit  of  M.  Valette,  who  ordinarily  advances  nothing 
which  he  does  not  establish  by  reasons  as  new  as  powerful. 
But  historical  authority  sometimes  misleads  minds  the  most 
independent,  those  even  who  are  constantly  pointing  out,  by 
the  means  of  attention  and  judicious  criticism,  those  errors 
which  unfortunately  have  been  consecrated  by  great  names. 
Pothier  had  written  that  it  is  clear  that  two  persons  succes- 
sively  subrogated^  ought  to  come  in  equally,  and  every  body 
taking  it  upon  his  word,  has  repeated  after  him :  the  reason  qf 
this  maxim  is  evident.  Nevertheless,  Renusson  devoted  to 
this  interesting  question  an  entire  chapter,  which  proves  that 
it  did  not  appear  to  every  body  so  easy  as  to  Pothier.  But 
what  matters  it  ?  If  the  old  jurisprudence  admitted  without 
difficulty  an  equality  between  persons  successively  subro- 
gated, b  this  a  peremptory  reason  for  deciding  the  same  now? 
Is  it  not  possible  that  the  code  has  made  a  change  on  this 
point  ?  I  have  already  shown  that  this  change  would  be  use- 
ful. I  can  now  establish  that  if  it  is  not  expressly  written  in 
the  articles  1249,  1252,  the  contrary  theory  is  at  least  im- 
pliedly denied  by  those  articles.     . 

Let  us  suppose  upon  this  question  a  judgment  thus  argued : 
As  it  is  repugnant  to  reason^  that  the  second  party  subro- 
gated should  have  a  right  niore  extended  than  the  first ;  as 
the  privilege  of  article  1252,  is  personal  to  the  original  credi- 
tor, as  besides,  the  creditor  has  no  interest  that  his  privilege 
should  be  transmitted,  it  is  decided  that  the  first  shall  come  in 
equally  with  the  second.  Who  would  not  recognise  the  rea- 
sons to  be  purely  arbitrary,  the  reason  of  the  judge  substituted 
for  the  text  of  the  law,  or  rather  his  affirmation  for  reason- 
ing ?    On  what  articles  is  it  supported  ?   None  are  cited. 
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The  party  condemned,  interposes  an  appeal,  and  by  the 
court:  j^s  by  the  terms  of  article  1252,  the  creditor  who 
has  only  been  paid  in  part,  has  for  the  balance,  a  special  se- 
curity consisting  in  the  right  of  preference  over  a  third  person 
subrogated ;  as  by  the  terms  of  article  1250,  the  effect  of  sub- 
rogation is  to  transfer  to  the  person  subrogated  the  old  claim 
with  all  lis  securities  without  any  exception;  as  the  law 
makes  no  distinction  as  to  l!je  effects  which  they  produce, 
between  subrogation  by  operation  of  law  and  other  subroga- 
tions, it  is  decided  that  the  privilege  of  the  article  1252,  passes 
with  all  tiiC  other  securities  of  the  claim,  to  him  who  has  paid 
the  balance  due  to  the  original  creditor.  Is  or  is  not  this  de- 
cree conformable  to  the  principles  of  the  code  ?  What  article 
has  been  violated  ?  Could  the  court  of  appeals  reverse,  as 
having  been  rendered  in  violation  of  the  law,  a  decree  based 
upon  these  dispositions?  If  this  happened,  the  party  last 
subrogated  might  say:  Before  paying  the  balance  I  con- 
sulted the  law :  I  saw  by  article  1252,  that  the  creditor  had  a 
right  of  preference  over  him  from  whom  he  had  only  received 
a  partial  payment;  by  article  1250,  that  I  was  able,  by  pro- 
curing myself  to  be  subrogated,  to  acquire  the  privileges 
which  served  to  secure  the  portion  of  the  claim  held  by  the 
original  creditor.  If  I  am  deceived  in  my  expectation,  it  is 
because  the  code  has  spread  a  snare  for  me,  the  law  is  nothing 
but  a  deceptive  text. 

I  will  ad  I  but  one  more  remark.  Those  who  maintain  that 
the  person  iix^X  subrogated  ought  to  come  in  equally  whh  the 
second,  ad:nit  nevertheless,  that  subrogation  is  a  fiction  by 
which  he  wlio  pays  or  lends  his  funds  to  pay  the  creditor,  is 
put  in  his  stead  and  place,  to  exercise  the  same  rights  or  at 
all  events  the  same  securities.  But  in  their  system,  the 
second  party  does  not  enjoy  the  same  rights:  he  receives  in 
reality  only  a  part  of  them. 

This  is  not  all.  By  an  inexplicable  folly,  the  first  person 
i^ubrogated  lias  the  benefit  of  a  part  of  the  claim,  which  is  re- 
fused to  the  second — a  kind  of  liberality  for  which  there  is  no 
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reason,  which  is  not  consistent  to  any  thing,  which  nobody 
has  intended  to  give  to  him. 

I  prefer,  for  myself,  to  grant  to  the  second  party  the  secu- 
rity upon  which  he  has  reason  to  calculate.  This  transmis- 
sibility  of  the  privilege  of  article  1252  injures  no  one:  it  is 
useful  to  the  creditor  whose  right  it  increases  in  value,  by 
rendering  payment  with  subrogation  more  secure,  and  conse- 
quently more  easy;  useful  also  to  the  debtor,  whose  credit  it 
favours,  and  consequently  to  his  creditors,  including  the 
person  first  subrogated:  there  is  no  reason  against  it,  and 
the  law  sanctions  it,  if  not  expressly,  at  all  events  im- 
pliedly. 

I  believe,  however,  that  this  theory  ought  to  be  modified 
in  one,  but  only  one  case,  that  where  the  exercise  of  the  privi- 
lege would  give  place  to  a  recourse  to  the  profit  of  the  party 
first  subrogated  against  the  second.  Let  us  suppose  a  mort- 
gage debt  of  the  sum  of  10,000,  francs  secured  by  two  sure- 
ties: one  of  them  pays  immediately  5000  francs:  the  other 
afterwards  the  balance.  The  sale  of  the  mortgaged  property 
only  produces  5000  francs.  If  the  surety  who  has  paid  the 
last  sum  invokes  the  privilege  of  article  1252,  and  claims  that 
this  amount  belongs  to  him  exclusively,  the  other  will  say  to 
him:  But  I  have  paid  5000  francs  for  which  I  am  not  yet  re- 
imbursed, and  in  your  character  of  co-surety  you  owe  me,  for 
your  part  and  portion,  the  security  of  this  sum :  now,  you 
cannot  by  the  exercise  of  your  privilege,  give  rise  to  an  obli- 
gation to  which  you  are  held  on  your  part 

This  is  not  the  only  case  in  which  the  ordinary  efiects  of 
subrogation  are  destroyed  or  modified,  in  consequence  of 
relations  existing  between  the  person  subrogated,  and  those 
against  whom  he  exercises  his  recourse:  certain  obligations 
resulting  from  these  relations  are  inconsistent  with  the  acqui- 
sition of  certain  securities  of  the  old  claim,  or  only  permit  its 
acquisition  in  part  For  example,  when  a  joint  debtor  has 
paid  the  entire  debt,  the  law,  in  order  to  secure  his  recourse 
over.,  invests  him  with  the  old  claim,  but  divided  into  several 
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parts  or  small  claims  correspondiDg  to  the  portions  of  the  debt 
which  each  one  of  the  co-debtors  ought  to  bear  definitiyely.^ 
Thus  the  person  subrogated  does  not  acquire  the  liability 
in  solido  which  serves  as  a  security  to  the  original  creditor, 
and  as  to  the  mortgages  with  which  the  property  of  any  of 
the  co-debtors  may  be  incumbered,  they  are  not  preserved  as 
against  them,  except  in  the  proportion  of  the  part  of  the  debt 
which  ought  to  remain  charged  against  them. 

This  is  because  in  becoming  bound  in  solido^  each  of  the 
debtors,  at  the  same  time  that  he  promises  to  pay  his  part, 
receives  and  accepts  an  authority  to  pay  that  of  the  others. 
The  payment  of  the  entire  debt  constitutes  then,  on  the  part 
of  him  who  makes  it,  many  distinct  and  separate  payments — 
payment  of  bis  portion  and  payment  also  of  the  portions 
which  his  constituents  ought  respectively  to  bear:  conse- 
quently his  subrogation  is  acquired  in  many  parts,  and  is  di- 
vided like  his  recourse. 

And  it  would  be  thus,  even  if  the  subrogation  were  ex- 
pressly agreed  to  by  the  creditor :  for  the  subrogation,  what- 
ever its  nature  may  be,  brings  no  change  to  the  relations 
already  existing  or  to  those  to  which  the  payment  gave  rise, 
between  him  who  makes  it  and  the  debtor  for  whose  benefit 
it  is  made. 

Let  us  go  a  step  farther.  The  joint  debtor  who  purchases 
the  claim  instead  of  discharging  it,  cannot  invoke  either  the 
obligation  in  solido  or  the  action  on  the  mortgage,  in  order  to 
pursue  bis  recourse  against  one  of  the  co-debtors.-  This  act 
of  speculation  cannot  affect  the  relations  of  partnership, 
which  bind  him  towards  those  with  whom  he  is  associated :' 
in  associating  with  them  he  has  engaged  to  act  for  the 
interest  of  all;  and  he  would  be  wanting  in  this  duty,  to  elude 
the  principle  of  the  article  1213,  by  purchasing  the  a^.tion 
with  which  he  is  charged,  and  which  he  has  promised  to 
discharge. 

"V.  Art  1213.  "V.  Art  184a 
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But  if  the  afiiedr  for  which  the  joint  debt  was  contracted 
only  concerns  one  of  the  co-obligees,  be  by  whom  it  has 
been  paid  in  full,  will  have  a  recourse  in  parts  against  those 
who  with  him  played  the  part  of  surety — and  for  the  whole 
against  the  debtor  who  was  alone  interested  in  the  debt^ 

The  same  theory  is  equally  applicable  and  for  analogous 
reasons,  to  the  case  where  the  debt  has  been  paid  in  full  by 
one  bail{20S3.)  By  a  personal  action,  the  security  which  he  has 
paid  can  be  made  to  act  for  the  whole  against  the  debtor,  for 
his  part  and  portion,  against  each  of  the  other  sureties :  the 
original  action  which  the  subrogation  transfers  to  him 
(1251. 3?)  is  used  against  each  within  the  same  bounds  as  the 
personal  action. 

*  V.  Art  isie. 
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JURISPRUDENCE. 


DIGEST  OF  ENGLISH  CASES. 


COMHON  LAW. 

[Selections  from  the  Common  Law  Cases  (not  inserted  previously)  in  the  follow- 
ing  ReporU:  3  G.  &  Dav.  part3;  1  Dav.  &  Mer.  part  1 ;  12  M.  &  W.  parts 
1, 3  andS;  4  M.  &  Gr.  parts  5  and  6;  G  Scott  N.  R.  parU  4  and  5;  7  Scott« 
N.  R.  part  2;  8  Scott,  N.  R.  part  1.] 

ADMINISTRATION.  {Right  to  maintain  trespass  for  act  between 
death  and  letters  of  administration,)  Ad  administrator  may  main- 
tain trespass  for  the  seizure  of  goods  of  the  intestate  between  the 
death  and  the  grant  of  letters  of  administration.  Thorpe  v.  Stall- 
wood,  6  Scott,  N.  R.  715. 

2.  (Title  to  sue  on  contract  made  before  administration  granted.) 
One  E.  P.  having  sent  a  quantity  of  goods  to  Fernandez  Po  for 
sale,  died  intestate;  and  a(\er  his  death,  the  defendants  purchased 
the  goods  from  the  agent  of  the  intestate  there,  who  sold  them  for 
the  benefit  of  the  intestate's  estate;  subsequently  to  the  sale,  the 
plaintiff  took  out  letters  of  administration  to  the  intestate,  and  now 
sued  the  defendants  for  the  price  of  the  goods:  Held,  that  the  action 
was  maintainable;  that  the  title  of  an  administrator,  though  it  does 
Dot  exist  until  the  grant  of  administration,  relates  back  to  the  time 
of  the  death  of  the  intestate,  so  as  to  entitle  the  administrator  to  sue 
in  assumpsit  for  goods  sold  and  delivered ;  and  that,  as  the  act  of 
the  agent  was  ratified  by  the  plaintiff  after  he  became  administrator, 
it  was  no  objection  that  the  intended  principal  was  unknown  at  the 
time  to  the  person  who  intended  to  be  the  agent.  Foster  v.  Bates, 
IC  M.  &  W.  226. 
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AGENT.  {Raiifieaium  of,  aeU<f  by  principal.)  An  act  done  for 
another  by  a  person  not  aaauming  to  act  for  himself,  but  for  such 
other  person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal  if  subsequently  ratified  by  him:  in 
such  case  the  principal  is  bound  by  the  act,  whether  it  be  to  his 
detriment  or  for  his  advantage,  and  whether  it  be  founded  on  a  tort 
or  a  contract,  to  the  same  extent  and  with  all  the  consequences 
which  follow  from  tbe  same  act  if  done  by  his  previous  authority: 
but  it  is  otherwise  where  the  party  did  not  at  the  time  assume  to 
act  aa  agent  Thus,  where  goods  are  wrongfully  seized  by  the 
shen^r  under  a  wdid  writ  of  fi.  fa.,  the  execution  creditor  does  not, 
by  a  iubiequeni  ratification  only,  become  liable  in  trespass  for  the 
original  seizure.     Wilson  v.  Tummon,  6  Scott,  N.  R.  804. 

AGREEMENT.  (Construction.)  B.  being  indebted  to  A.  in  a 
large  sum  of  nxmey ,  signed  a  document  in  these  terms :  **  I  engage 
to  ship  for  your  account  at  M.,  in  any  vessel  you  may  engage, 
&ic,f  from  forty  to  sixty  tons  of  Morocco  produce  on  the  following 
terms,  &c. ;  and  I  also  engage  that  the  above  shall  be  shipped  by 
my  agent  there,  within  thirty  to  fiAy  days  from  the  time  of  the 
said  vessel  being  ready  to  take  in  her  cargo,  d^^  I  do  farther 
engage  to  ship  produce  on  similar  terms  to  the  above,  to  the  amount 
of  what  I  may  remain  indebted  to  you  after  the  first  shipment  as 
above,  within  six  months  from  the  sailing  of  the  first  vessel."  A. 
sent  out  a  vessel  and  received  the  goods  first  mentioned.  In  an 
action  to  recover  the  residue  of  the  debt :  Held,  that  the  agreement 
could  not  be  set  up  as  an  answer,  as  it  was  optional  on  the  part  of 
A.  whether  he  would  send  out  a  second  vessel ;  and  therefore  it  did 
not  support  a  plea,  alleging  an  agreement  on  the  part  of  A.  to  send 
out  a  second  vessel,  and  receive  the  goods  in  liquidation  of  the 
debt.    Phillips  V.  AJlalo,  4  M.  dc  G.  846. 

ARBITRATION.  {Finality— Mode  of  finding  issue.)  Assumpsit 
against  an  attorney,  charging  4hat  he  had  undertaken  a  cause  for 
the  plaintiff  and  had  conducted  it  negligently.  Pleas:  1,  non-as- 
sumpsit i  2,  a  traverse  of  the  negligence ;  issue  thereon.  The  cause 
was  referred  to  an  arbitrator;  the  costs  of  the  cause  to  abide  the 
event  and  determination  of  the  award.  Award:  1,  that  defendant 
did  promise  modo  et  formi ;  2,  that  defendant  was  not  negligent 
modo  et  form&.    A  rule  to  set  aside  the  award,  on  the  ground  that 
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it  did  not  finally  determine  the  cause,  inasmuch  as  the  arbitrator 
by  finding  in  the  terms  of  the  issues,  without  stating  the  result  of 
the  cause,  had  merely  performed  the  functions  of  the  jury,  and  had 
not  adjudicated  as  to  the  cause  of  action,  was  discharged.    The 
affidavits  on  which  the  rule  was  obtained  did  not  set  out  the  plead- 
ings, but  they  were  set  out  in  the  affidavits  in  opposition  to  the  rule. 
The  court  referred  to  the  pleadings,  to  see  whether  the  terms  of  the 
arbitrator's  finding  were  correct.    Lowe  v.  Allen^  3  G.  &  D.  395. 
ASSIGNMENT.    {What  passes  under.)    The  plaintiff,  a  publican, 
assinged  to  his  brewers,  by  way  of  mortgage,  "all  and  singular  the 
household  furniture,  plate,  &c.,  stock  in  trade^  goods,  chattels  and 
efiects  of  him  the  mortgagor  in,  upon,  about  or  belonging  to  all  that 
inn,  &c.,  and  also  the  tap,  yards,  stables,  buildings  and  premises 
adjoining  or  belonging  thereto,  as  the  same  then  were  in  the  tenure 
or  occupation  of  the  mortgagor,"  6ic ;  and  the  clause  of  re-entry 
empowered  the  mortgagees,  in  case  of  default,  "  to  take,  possess, 
hold  and  enjoy  all  and  every  the  goods,  chattels^  effects  and  pre* 
mises  to  and  for  their  own  absolute  use  and  benefit:"    Held,  that 
this  deed  passed  only  the  property  and  efiects  that  were  upon  the 
premises  at  the  time  of  its  execution.     Tapfield  v.  Hillman^  6 
Scott,  N.  R.  967. 
ASSIGNMENT  OF  LEASE.    (Alien  arHficer— Covenant  running 
with  the  land.)    The  stat.  32  Hen.  8,  c.  16,  s.  la,  does  not  make 
void  an  assignment  of  a  lease  to  an  alien  artificer.    A  declaration 
in  covenant  stated,  that  A.  and  B.  his  wife  werepeised  in  fee  of 
an  undivided  moiety  of  certain  premises  in  right  of  the  wife,  and 
C.  was  seised  of  the  other  moiety ;  that  A.  and  B.  and  C.  demised 
the  premises  for  twenty-one  years  to  D.,  who  covenanted  with  A. 
and  C.  to  repair ;  that  C.  aflerwards  became  seised  in  fee  of  the 
reversion  of  all  the  premises,  and  devised  them  to  the  plaintiffs  and 
A.  in  fee ;  that  A.  died,  and  the  plaintiffs  survived  him ;  and  that, 
before  the  death  of  A.,  all  the  estate  of  D.  in  the  premises  came  to 
the  defendant  by  assignment ;  and  assigned  as  a  breach,  that  the 
defendant  would  not,  af\er  the  assignment  and  during  the  demise, 
and  while  the  plaintifis  and  A.  were  seised  of  the  reversion,  and 
before  the  death  of  A.,  repair  the  demised  premises.    Semble^  that 
the  covenant  sued  upon,  being  made  with  A.  and  C.  only,  was  not 
a  covenant  running  with  the  land,  on  which  the  assignee  of  the 
vo  .  V.  10 
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reversion  could  sue ;  at  least  without  an  averment  that  the  breach 
was  committed  in  the  lifetime  of  A.'8  wife.  WootUm  v.  Stefoni^ 
18  M.  &  W.  120. 

AWARD.  (Exce$$  of  auikorUy.)  In  debt  for  two  calls  of  IZ.  each 
on  200  shares  in  a  railway  company,  the  defendant  pleaded  nun- 
quam  indebitatus,  pajfmeni^  and  set*olf :  the  particulars  of  demand 
claimed  one  call  upon  150 .shares,  and  a  second  upon  180  shares; 
the  cause  being  referred,  the  plaintiflTs  proved,  that  at  the  date  of 
the  first  call  the  defendant  was  the  proprietor  of  640  shares,  and 
of  1200  at  the  date  of  the  second  call ;  and  the  defendant  was  re- 
quired to  discharge  himself  by  proof  of  payment  of  calls  upon  the 
whole ;  and,  on  hb  failing  to  do  so,  though  he  proved  payment  of 
calls  on  more  than  200  shares,  the  arbitrator  made  an  award  in 
favour  of  the  plaintifi :  The  court  refused  to  set  aside  the  award, 
upon  a  suggestion  that  the  arbitrator  had  exceeded  his  authority 
in  requiring  evidence  as  to  matters  dehors  the  cause.  Ea$iem 
Counties  Railwap  Company  v.  RoberUon^  6  Scott,  N.  R.  802. 

BILL  OF  EXCHANGE.  {Campositimwtk  creditors  of  aeeepior.) 
The  plaintiff  was  indebted  to  the  defendant  in  the  sum  of  501. 
upon  a  bill  of  exchange  drawn  by  the  latter  upon  and  accepted  by 
the  former.  Before  the  bill  arrived  at  maturity  the  plaintiff  called 
a  meeting  of  his  creditors,  which  was  attended  by  one  B.  on  the 
part  of  the  defendant.  At  this  meeting  it  was  agreed  that  the 
several  creditors  of  the  phiintiff  should  receive  a  composition  on 
the  amount  o^heir  respective  debts ;  and  accordingly  a  deed  of 
composition  and  release  was  prepared,  and  executed  (ansongst 
others)  by  B.  on  behalf  of  the  defendant,  and  the  amount  of  the 
composition  was  afterwards  paid  to  the  defendant.  The  holder 
of  the  plaintiff's  acceptance  aAerwards  sued  the  plaintiff  thereon, 
and  compelled  him  to  pay  the  amount,  with  61.  IZs.  fi>r  interest, 
and  2Z.  10«.  for  costs:  Held  that  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  the  amount  of  the  bill  and  interest. 
Hawlejf  V.  Beverley,  6  Scott,  N.  R.  837. 

'2,  {Notice  of  dishonour.)  A  bill  of  exchange  was  indorsed  to  a 
branch  of  the  national  provincial  bank  of  England  at  Portmadoc, 
who  sent  it  to  the  Pwllheli  branch  of  the  same  bank,  who  indorsed 
it  to  the  head  establishment  in  London :  Held,  that  each  of  the 
branch  banks  were  to  be  considered  as  independent  indorsees,  and 


Digitized  by  LjOOQIC 


JIGEST    OF    EXGLISH    CAS£S COMMON    LAW.     HI 

each  entitled  to  the  usual  notice  of  dishonour.  Clode  v.  BayUffy 
12  M.  &  W.  61. 
BROKER.  {Action  for  breach  of  duty— Contract  or  tort.)  De- 
ciaration  in  case  stated  that  defendant  was  an  oil  broker,  and  that 
piaintifis,  linseed  criishers,  retained  him,  as  such  broker,  to  sell  and 
deliver  for  them  thirty  tons  of  linseed  oil,  according  to  the  contracts 
of  sale,  to  such  persons  as  should  purchase,  for  commission  and 
reward  to  defendant  in  that  behalf;  which  retainer  he  accepted : 
that  he,  as  such  broker,  in  pursuance  of  the  retainer,  made  a  con- 
tract between  plaintiffs  and  P.,  by  which  plaintifis  sold  to  P.,  and 
be  bought  of  them  the  thirty  tons,  at  the  price,  dtc,  to  be  delivered 
by  parcels,  at  a  place  and  times  named  in  the  declaration,  each 
parcel  to  be  paid  for  in  ready  money.  That  plaintifis  consigned 
two  of  the  parcels  to  defendant,  and  he  delivered  them  to  P.,  on 
payment.  And  that,  afler  the  making  of  the  contract,  and  in  pursu* 
ance  thereof,  and  of  the  retainer,  plaintifis  consigned  to  defendant, 
as  such  broker,  the  residue  of  the  thirty  tons,  to  be  delivered  by 
him  to  P.  on  payment :  that  the  oil  arrived  &c.,  of  which  defend- 
ant had  notice,  and  took  upon  himself  the  delivery  according  to 
the  contract :  and  thereupon  it  became  and  was  defendants  duty^ 
as  such  broker  as  aforesaid^  to  use  all  reasonable  care  that  the 
oil  should  not  be  delivered  to  P,  or  any  other  person^  without  the 
price  being  paid  to  defendant  according  to  the  contract :  yet  de- 
fendant, not  regarding  such  duty,  did  not  use  reasonable  care,  &c., 
that  the  oil  should  not  be  delivered,  dec,  without  the  price  being 
paid,  but  neglected  and  refused  so  to  do,  and  so  negligently  and 
carelessly  behaved  in  the  premises,  that  by  defendant's  mere  care* 
lessness  and  negligence,  the  last- mentioned  oil  was  delivered  to 
H.  and  Co.,  without  the  price  being  paid,  by  P.  or  any  person  to 
defendant :  by  reason  whereof,  and  of  P.  having  become  bank- 
rupt and  unable  to  pay,  plaintifis  lost  the  said  oil,  and  the  price 
thereof,  &c. :  Held  by  the  court  of  queen's  bench,  afler  verdict 
for  plaintifi*s,  that  the  duty  was  laid  in  the  declaration  as  resulting 
from  the  defendant's  character  as  broker;  but  that  the  duties  of  a 
broker,  as  defined  by  statute  and  common  law,  did  not  include 
those  said  to  have  been  violated  by  the  defendant.  Judgment  ar- 
rested* Held  by  the  court  of  exchequer  chamber  on  error,  that 
the  duty  resulted  from  an  express  contract  described  in  the  decla- 
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ration,  and  did  not  ariae  aimply  from  the  defendant's  character 
of  broker;  and  that,  for  the  breach  of  such  duty,  an  action 
of  tort  lay :  judgment  leTersed.  BoormoM  y.  Brown^  8  Q.  B* 
511. 
COMPANY,  PDBLia  (Eoidenee  tf  partnenkip-^IUegaJiiy  at 
ammom  law.)  To  assumpsit,  charging  the  defendants  as  partners 
in  a  company  called  the.  Anglo-American  Gold  Mining  Asso- 
ciation, upon  a  contract  entered  into  with  the  plaintifli  by  three  in- 
dividuals ((me  of  them  being  one  of  the  defendants),  as  agents  for 
and  on  behalf  of  the  company— one  of  the  defendants,  J.  L.  EL, 
pleaded,  that  he  was  not  a  partner  or  shareholder;  that  the  com- 
pany or  association  in  the  declaration  mentioned  was  an  illegal 
company,  presuming  to  act  as  a  corporate  body  without  any  au- 
thority by  "charter  or  act  of  parliament,  and  also  presuming  to 
raise  transferable  and  asrignable  stock  and  capital  to  ah  unlimited 
amount,  transferable  at  the  discretion  of  the  holders,  to  the  com- 
mon nuisance  of  the  subjects  of  the  queen ;  and  a  farther  plea  con- 
taining similar  allegations,  and  adding  that  at  the  time  of  the 
formation  of  the  company  no  gold  mines  had  been  discovered,  and 
that  the  objects  of  theoomfMmy  were  fenctfiil,  visiQiiary  and  frau* 
duknt,  lending  to  the  common  nuisance,  dec  of  the  queen's 
subjects.  To  these  two  latter  pleas  the  plaintiA  replied  de  injurii. 
At  the  trial  it  appeared  that  one  J.  P.,  the  agent  erf*  the  company 
in  America,  had,  under  the  provisions  of  the  deed  of  settlement, 
drawn  certain  billa  on  one  H.  B.,  one  of  the  defendants,  on  ao* 
count  of  the  company,  which  bills  being  in  the  hands  of  boni 
fide  holders  for  value,  and  about  to  become  due,  and  the  company 
having  no  funds  to  meet  them,  it  was  agreed  at  a  meeting  of  the 
shareholders  on  the  17th  of  December,  1835,  that  certain  property 
should  be  sold  by  the  directors^  or  that  they  riioQld  raise  money 
by  the  sale  of  additional  shares,  to  pay  the  bills ;  and  that  the  di- 
rectors, on  the  24th  of  the  same  month,  entered  into  an  agree- 
ment with  the  plaintiA,  under  which  the  latter  contracted  to  retire 
the  bills  for  the  honour  of  the  drawer,  having  the  option  either  to 
take  certain  shares  in  the  company  at  a  given  time,  or  to  require 
the  repayment  by  the  sharehelders  of  the  advances  so  made  by 
them,  with  interest.  It  ferther  appeared  that  the  company  con- 
sisted of  twelve  or  thirteen  individuals ;  that  the  defendant,  J.  L.  H., 
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had  not  signed  the  deed  of  settlement,  nor  become  possessed  of 
shares  by  any  of  the  modes  prescribed  by  the  deed ;  but  that  he 
was  present  at  the  meeting  of  the  17ih  of  December,  1835:  Held, 
that  a  jury  would  be  warranted  in  holding  that  this  amounted  to 
ao  admission  by  him  that  he  was  a  shareholder,  and  dispensed 
with  the  necessity  oT  more  formal  proof,  by  showing  that  he  had 
conformed  to  the  requisites  of  the  deed,  or  otherwise.  The  agree- 
ment so  made  with  the  plaintifis  was  sanctioned  and  adopted  at  a 
subsequent  meeting  of  the  shareholders  held  on  the  9th  September, 
1836,  at  which  the  delendant  J.  L.  H.  was  not  present :  Held,  that 
this  was  sufficient  evidence  of  assent  on  the  part  of  the  company 
to  bind  even  those  who  were  not  present  at  that  meeting.  And 
held,  that  the  mere  circumstance  of  the  defendants  having  called 
themselves  **The  Anglo-Arfterican  Gold  Mining  Association,'* 
and  professing  to  have  stock  transferable  at  the  will  of  the  holder, 
subject  only  to  certain  regulations  as  to  registering  transfers  and 
proof  of  title,  did  not  show  the  association  to  be  a  nuisance  and 
public  grievance  at  common  law.  Harrison  v.  Heathorn^  6 
Scott,  N.  R.  735. 
CONTRACT.  {Time  tf  performance.)  The  defendant  contracted 
to  buy  of  the  plaintiffs  ten  tons  of  linseed  oil,  at  31  #.  M,  per  cwt, 
"  to  be  free  delivered  by  the  plaintiffs  to  the  defendant,  within  the 
last  fourteen  days  of  March,  1838,  and  paid  for  at  the  expiration 
of  that  time  in  cash,  deducting  two  and-half  per  cent,  discount.*' 
In  an  action  against  the  defendant  for  not  receiving  the  oil  pur- 
suant to  the  contract,  the  declaration  stated,  that,  although  the 
plaintiffs,  **  within  the  last  fourteen  days  of  March,  1838,  to  wit, 
on  the  31st  of  March,  1838,  were  ready  and  willing,  and  then  ten- 
dered and  ofiered  to  deliver  to  the  defendant  the  said'ten  tons  of 
linseed  oil,  and  then  requested  the  defendant  to  accept  the  same,** 
de^c,  yet  the  defendant  refused  to  accept  or  pay  for  the  same,  or 
any  part  thereof.  The  defendant  pleaded,  first,  that  the  tender 
was  made  on  the  last  of  the  said  fourteen  days  of  March,  1838,  at 
a  late  time  of  that  day,  to  wit,  at  nine  o'clock  in  the  night  time  of 
that  day,  the  same  time  being,  by  reason  of  such  lateness  thereof,  an 
unreasonable  and  improper  time  in  that  behalf  for  the  said  tender 
and  delivery  of  the  said  oil ;  and  that  the  plaintiffs  were  not  until 
a  late,  and  for  the  delivery  to  and  acceptance  by  the  defendant  of 
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the  said  oil,  an  unrenaooable  and  improper  tinne  of  the  said  last* 
mentioned  day»  to  wit,  the  hour  aforesaid,  ready  and  willing  to 
deliver  the  said  oil  to  the  defendant,  noodo  et  formi.  Secondly,  a 
traverse  of  the  averment  that  the  plaintifis  were  ready  and  willing 
to  deliver  the  said  oil.  The  plaintifis  replied  de  injurii  to  the  first 
plea,  and  joined  issue  on  the  second.  By  a  special  verdict,  it  was 
found  that  the  plaintiffs,  on  the  Slst  of  March,  1888,  at  the  hour 
of  half-past  eight  in  the  said  day  (being  a  Saturday),  did  tender 
and  ofler  to  deliver  to  the  defendant  the  ten  tons  of  oil  in  the  decla- 
ration mentioned ;  that,yhnB  the  9aid  kawr  wken  the  mdd  ten  Um$ 
o/M  were  so  tetukred  and  qfered  to  the  defendami^  there  woe 
JmU  and  wfeieni  time  before  twelve  o'etock  of  the  $aid  SIM  if 
Marchffar  the  plainiifM  to  deliver^  and  for  the  defendant  to  ex- 
amine  and  weighs  and  to  receive  into  his  poieeuion  the  whole  if 
the  $aid  ten  tone  if  oil;  that,  at  the  said  time,  when  the  said  oU 
was  so  tendered  and  offered  by  the  plaintiA  ta  the  defendant,  he, 
the  defendant,  refused  to  receive  the  same,  alleging  that  the  said 
hour  of  the  said  tender  was  a  late  audi  by  reason  thereof,  an  un- 
reasonable  hour  in  that  behal£^  The  jury  then  found,  ^  thai  the 
mid  homr  ifhaJf-foM  eight  if  the  nighi  if  Sat^rday^  the  Slet 
ifMareh^  when  the  said  oil  was  so  tendered  and  oflered  to  be  de- 
livered to  the  defendant  as  first  aforesaid,  waa  a  late  aaJ,  ftjf  reo' 
eon  (fitelaieneetf  an  unreasonable  and  imifiroper  Itsie  if  that  day 
fer  the  tender  and  delivery  of  the  said  oil;  and  that  the  p{jftinti£b 
did  not  tender  or  ofifer,  nor  were  they  ready  to  deliver  the  said  oil* 
to  the  defendant,  until  a  late  and,  for  the  delivery  to  and  accept- 
ance by  the  defendant  of  the  said  oil,  an.  unreasonable  and  im- 
proper time  of  the  said  last-mentioned  day,  namely,  the  said  hour 
of  half-past  eight  in  the  night:'*  Held  (lord  Denman  dissenting), 
that,  in  the  absence  of  any  usage  of  trade  to  the  contrary,  the 
tender  was  sufficient ;  the  plaintiA  having,  by  the  terms  of  the 
contract,  up  to  twelve  o'clock  of  the  night  of  the  81st  of  March,  to 
deliver  the  oil,  and  the  jury  having  found  that  the  tender  was 
made  to  the  defendant  at  an  hour  which  left  time  enough  for  com- 
pleting the  delivery  before  the  end  of  the  natural  day.  Startup  v. 
Macdonald,  7  Scott,  N.  R.  269. 
COPYRIGHT  ACT.  (Pleading— Several  pleas.)  By  the  statute 
5^6  Vict  c.  45,  for  amending  the  law  of  copyright,  it  is  enacted. 
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by  sect.  11»  that  an  entry  may  be  made  in  a  book  to  be  kept  at 
Stationer's  Hall,  of  the  proprietorship  of  the  copyright  of  books ; 
and  that  a  copy  of  such  entry  shall  be  received  in  evidence  In  all 
courts,  and  shall  be  primi  facie  proof  of  the  proprietorship  of  copy- 
right. By  sect.  14,  it  is  enacted  that  any  person,  who  shall  deem 
himself  aggrieved  by  any  such  entry,  may  apply  to  the  court,  or 
a  judge,  far  an  order  that  such  entry  may  be  expunged  or  varied. 
The  plaintiff,  whose  proprietorship  in  the  copyright  of  an  opera, 
called  Fra  Diavolo,  had  been  in  litigation  before  the  passing  of  the 
act,  afterwards  made  the  entry  at  Stationers'  Hall,  and  immediately 
commenced  an  action  against  the  defendant  for  an  invasion  of 
copyright.  The  defendant  did  not  set  up  any  conflicting  claim  to 
the  proprietorship :  Held,  on  an  application  to  expunge  the  entry, 
that  the  defendant,  although  himself  claiming  no  title  in  the  copy* 
right,  was  a  person  *'  aggrieved''  within  the  meaning  of  the  act ; 
and  the  rule  was  discharged,  only  on  the  plaintiff's  undertaking 
not  to  use  the  entry  as  evidence  on  the  trial.  SewUfle^  that  where 
an  entry  is  once  expunged  from  the  books,  it  cannot  be  again 
inserted.  The  defendant  was  allowed  to  plead,  that  the  plaintiff 
was  not  the  proprietor  of  the  copyright  at  the  time  of  committing 
the  grievance,  and  also  that  he  was  not  the  proprietor  when  the 
book  was  printed.     Chappell  v.  Purday^  12  M.  &  W.  223. 

CO-SURETIES,  LIABILITY  OF.  (Money  paid.)  A  surety  may 
recover  contribution  from  his  co-surety,  in  an  action  for  money 
paid.  And  he  may  recover  contribution  according  to  the  number 
of  the  sureties,  without  reference  to  the  number  of  the  principals. 
Where  the  plaintiff  and  defendant  had  executed,  as  sureties,  a 
warrant  of  attorney,  given  as  a  collateral  security  for  a  sum  of 
money  advanced  on  mortgage  to  the  principals,  and*,  on  default 
being  made  by  the  principals,  a  judgment  was  entered  up  on  the 
warrant  of  attorney,  and  execution  issued  against  the  plaintiff: 
Held,  that  he  was  entitled  to  recover  from  the  defendant,  as  his 
co-surety,  a  moiety  of  the  costs  of  such  execution.  Kemp  v.  Fin- 
den,  12  M.  &  W.  421. 

COVENANT.  {Joint  or  several-^Special  case.)  The  declaration, 
in  covenant,  stated,  that  the  defendant  and  others  having  formed  a 
scheme  for  erecting,  by  subscription,  a  corn  market  at  Newcastle- 
upon-Tyne,  executed  a  deed-poll,  whereby  they  did,  for  themselves 
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•ererally  and  lespectiyely,  ooTenaDt,  promise,  and  agree  to  and 
with  eaek  ciheff  to  adrance  and  pay  the  leveral  turns  of  money 
subscribed  and  placed  opposite  their  respectiTe  names,  for  erecting 
the  oom-mariLety  subject  to  such  alterations  as  should  be  thought 
oouTenient  by  the  general  committee  appointed  by  the  subscribers, 
within  four  years,  and  also  to  make  such  payments  in  respect  of 
the  said  shares  as  should  be  deemed  expedient  by  such  committee; 
and  the  said  subscribers  and  the  defendant  did,  for  themseWes 
severally  imd  respectively,  and  for  thmr  respective  executors  and 
administrators,  severally  promise  and  agree  with  ike  plaini\fst  in 
case  of  the  default  of  such  committee  to  require  such  payments 
within  four  years,  then  to  make  such  payments  unto  such  persons* 
and  in  such  proportions,  as  should  be  required  by  the  plaintiflb. 
It  then  averred  that  the  plaintifi  did  not  subscribe  any  sum  of 
money,  but  became  parties  to  the  deed,  in  order  that,  in  .case  of  the 
default  of  the  committee  to  require  such  payments  within  four 
years,  they  might  receive  or  appoint  such  payments  from  the  sub- 
scribers, on  behalf  of  the  mayor,  dsc;  that  the  defisndant  sub- 
scribed to  the  deed  for  the  sum  of  600I,;  that  the  committee  made 
de&ult  in  requiring  the  shareholders  and  the  defendant  to  make 
any  payment  within  four  years :  wherefore  the  plaintifi,  after  the 
said  four  years,  required  the  defendant  to  pay  1501.  in  respect  of 
his  shares.  Breach,  the  non-payment  thereoC  The  court  were 
to  be  at  liberty  to  refer  to  the  deed-poll ;  and  on  reference  to  it,  it 
appeared  that  the  covenant  was  by  the  subscribers  to  and  with 
Mek  otheff  and  to  and  with  the  plaimifg :  Held,  that  this  was 
frimAfaeU  a  joint  covenant  with  the  subscribers  and  the  plain- 
tifi,  and  not  a  several  covenant  with  the  pIsiintiA  alone;  secondly, 
that  it  did  not  appear  from  the  deed  that  the  plaintifi  had  a  sepa- 
rate interest,  and  that  the  subscribera  and  the  plainlifli  ought  to 
have  sued  jmntly.  Where  the  words  of  a  covenant  are  expressly 
jmnt,  it  will  be  so  construed,  although  the  interest  may  be  several, 
and  vice  versi ;  but  where  the  words  are  ambiguous  in  this  res- 
pect, they  may  be  construed  to  be  joint  or  several,  according  to  the 
interest.  SorMhie  v.  Park,  12  M.  dc  W.  146. 
2,  (Rq^ir — Brtaeh)  In  an  action  on  a  covenant  to  keep  demised 
premises  in  tenantable  order  and  repair,  and  at  the  end  of  the  term 
to  deliver  them  up  in  such  tenantable  repair,  the  breach  assigned 
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was,  that  the  defendant  did  not  nor  would  sufficiently  repair  and 
keep  the  said  messuages,  &c.,  in  tenantable  order  and  repair,  nor 
deliver  them  up  in  such  tenantable  repair  at  the  end  of  the  term, 
buif  on  the  contrary  thereof  y  suffered  and  permitted  the  premises 
to  be  and  continue,  and  the  same  were,  ruinous  and  in  decay,ybr 
waiu  of  needful  and  necessary  reparations^  4*^.,  and  the  defend- 
ant, at  the  end  of  the  term,  left  them  so  out  of  repair:  Held,  that, 
under  this  breach,  the  lessor  could  not  recover  for  voluntary  waste, 
as  by  removing  windows,  &c.  Edge  v.  Pemherton^  12  M.  & 
W.  187. 

DEBT  OF  RECORD.  {Relean.)  A  debt  of  record  may  be  dis- 
charged  by  a  release  under  seal.  Barker  v.  St,  Quintin^  12  M. 
&  W.  441. 

DEVISE.  (Construction  of)  The  testator  devised  as  follows :  "  I 
give  and  devise  unto  J.  G.  all  my  lands,  6ic.  for  and  during  his 
natural  life;  and  from  and  aAer  his  decease,  I  give  and  devise  the 
same  unto  all  and  every  the  issue  of  the  body  of  the  said  J.  G., 
share  and  share  alike,  as  tenants  in  common,  and  the  heirs  of  such 
issue:'"  Held,  that  J.  G.  took  an  estate /or  life.  Greenwood  v. 
Roihwell,  6  Scott,  N.  R.  670. 

2.  {Contingent  remainder-^Limitation  to  children,)  The  testator 
died  in  1824,  leaving  him  surviving  his  grand-daughter,  the  said 
M.  H.  J.,  the  said  A.  J.,  the  wife  of  the  said  T.  R..B.  J.,  who  had 
four  children,  and  the  said  S.  R.,  who  had  seven  children.  M.  H. 
J.,  married  in  1825  and  died  in  1833,  leaving  three  children  who 
were  infants  at  the  time  of  her  death.  Some  of  the  children  of  A. 
J.  and  S.  R.  attained  the  age  of  21 :  Held,  that  M.  H.  J.  was  ten- 
ant for  life,  with  a  contingent  remainder  in  fee  to  such  of  her  chil- 
dren as  should  attain  twenty-one ;  and  as  no  child  had  obtained 
twenty-one  when  the  particular  estate  determined  by  her  death, 
the  remainder  was  necessarily  divested,  and  the  children  took  no 
interest  in  the  estate  devised :  Held  also,  that  the  limitations  over 
were  divested  by  the  same  event,  and  that  the  estate  vested  in  the 
heir-at-law.     Festing  v.  Allen,  12  M.  &  W.  279. 

EVIDENCE.  (Declaration  of  cestui  que  trust.)  To  render  the 
declarations  of  cestui  que  trust  admissible  for  a  defendant  in  an 
action  by  the  trustees,  the  nature  of  his  interest  must  appear,  in 
order  that  it  may  be  seen  that  he  is  the  party  really  and  substan- 
tially suing.    May  v.  Taylor,  6  Scott,  N  R.  974. 
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S.  {EtUrieM  in  tnewMmndum  book.)  It  was  the  practice  ofa  ikraier 
when  he  hired  a  fiinn-eervanty  to  make  an  entry  of  the  terma  of 
the  hiring  in  his  memorandum  book :  Held,  after  hb  death,  that 
iuch  an  entry  was  not  admiaaible,  on  a  qnettion  as  between  two 
parishes,  as  to  the  settlement  of  one  of  such  farm-senrants,  either 
as  an  entry  made  against  interest,  or  in  the  ordinary  course  of 
business,  or  as  CTidence  of  the  contract  of  hiring.  The  Qncca  t. 
InhabiianU  of  Worth,  8  G.  dE  D.  876. 

8.  (Special  dawMge  accruing  after  action  hrongki.)  In  an  action 
for  a  libel  published  in  the  Hue  and  Crf  Police  Gazette,  charging 
the  plaintiff  with  fraud,  and  ofiering  a  reward  for  his  apprehensioD, 
evidence  having  been  given,  with  the  consent  of  the  defendant's 
counsel,  of  the  arrest  of  the  plaintiff  in  consequence  of  the  adver- 
tisement  after  the  commencement  of  the  action:  Hdd,  that  the 
defendant  could  not  afterwards  complain  that  the  judge  in  hb  sum- 
ming  up  did  not  expressly  tell  the  jury  that  they  were  not  to  take 
the  subsequent  arrest  into  their  consid^ation  in  estimating  the 
damages  for  the  libel.    Godin  y.  Cofry,  8  Scott,  N.  R.  21. 

4.  {Witneo^^TUke  modus.)  Upon  an  issue  under  the  tithe  com- 
mutation act,  6  &  7  WiH.  4,  c.  71,  to  try  the  validity  of  a  modus, 
an  occupier  of  land,  which  b  alleged  to  be  covered  by  the  mpdus, 
b  a  compeleiit  witness  to  show  the  bnd  tithe  free.  Barker  y. 
Birck,  7  Scott,  N.  R.  880. 

5.  {Written  coniraeto  8et^.)  To  an  actioo  of  debt  on 'simple 
contract,  the  defendant  pleaded  a  set-off  for  work  and  labour.  In 
the  course  of  the  plaintiff's  case  ittippeared  that  the  defendant  was 
employed  to  do  the  work  by  a  written  contract  The  defendant 
called  witnesses  to  prove  work  done  ultra  the  written  contract,  on 
which  it  was  objected  that  the  contract  must  be  produced,  and  the 
judge  so  ruled.  On  its  being  produced,  it  appeared  to  be  un- 
stamped :  Held,  that  the  judge  could  not  look  at  it  to  see  what 
work  it  extended  to,  and  that  no  parol  evidence  at  all  could  be 
given  in  support  of  the  set-off.  Buxton  v.  ComisA,  13  M.  dc  W. 
426. 

EXECUTOR.  (Action  bp— Renunciation  if  executorekip.)  It  b 
no  answer  to  an  action  by  several  executors,  that  one  of  them  had 
renounced  the  executorship,  and  had  taken  upon  himself  the  ad- 
minbtration  of  the  estate.  Creowiek  t.  Woodkeadf  4  M.  dc 
Gr.  811. 
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HUSBAND  AND  WIFE.  {Liability  of  husband  farnecetsaries.) 
In  an  action  against  a  husband  for  goods  supplied  to  his  wife  liv* 
ing  apart  from  him,  the  plaintiflT  must  give  some  evidence  of  the 
circumstances  of  the  separation,  to  show  that  the  wife  had  autho* 
rity  to  bind  her  husband  for  necessaries.  Edwards  v.  Towels^  6 
Scott,  N.  R.  641. 

INDORSEMENT.  {Statute  of  Limitations.)  To  an  action  by 
the  indorsees  against  the  maker  of  several  promissory  notes,  one 
of  which  was  payable  at  three  months*  date,  and  the  others  on 
demand,  the  defendant  pleaded,  that,  after  the  making  of  the  notes, 
and  before  the  indorsement  of  any  of  them  to  the  plaintiffs,  and 
whilst  T.  L.  (who  indorsed  to  the  plaintifis)  was  the  holder  o: 
them,  T.  L.  was  indebted  to  the  defendant  and  to  J.  D.,  as  exc* 
cutors,  in  a  sum  exceeding  the  amount  of  the  notes,  for  money 
lent  by  their  testator,  &c.,  in  which  sum  the  defendant  was  bene- 
ficially interested  as  residuary  legatee ;  and  that,  before  the  in- 
dorsement of  the  notes  to  the  plaintifis,  and  while  T.  L.  was  the 
holder,  it  was  agreed  between  him  and  the  defendant  and  J.  D., 
that  the  amount  of  the  notes,  and  the  moneys  due  thereon,  should 
be  set  off  and  allowed  to  him  out  of  the  moneys  so  due  from  him 
to  them,  and  that  the  defendant  and  T.  L.  should  mutually  be  dis- 
charged from  that  amount ;  that  the  notes,  and  the  moneys  due 
thereon,  were  thereby  satisfied  and  discharged ;  and  that  they  re* 
mained  in  the  possession  of  T.  L.  until  he  indorsed  them  to  the 
plaintifis,  without  the  consent  or  fault  of  the  defendant,  and  T.  L. 
indorsed  them  to  the  plaintiffs,  and  the  plaintifis  took  them,  afier 
they  had  been  so  satisfied.  Replication  thereto,  that  the  notes 
were  not  satisfied  and  discharged  as  in  the  plea  mentioned :  Held, 
after  verdict  for  the  defendant  on  this  issue,  that  the  plea  was  bad, 
for  not  showing  distinctly  that  the  notes  were  overdue  when  in- 
dorsed by  T.  L.  to  the  plaintiffs,  and  that  the  plaintifis  were  enti- 
tled to  judgment  non  obstante  veredicto.  T.  L.  being  the  holder 
for  value  of  certain  promissory  notes  made  by  the  defendant,  and 
being  indebted  to  the  defendant  and  J.  D.,  as  executors,  in  a 
greater  amount,  it  was  agreed  between  them  that  the  amount  of 
the  notes  should  be  set  ofi*  against  and  satisfied  by  tlie  same 
amount  of  T.  L.'s  debt.  On  that  occasion  the  defendant  jave  to 
T.  L.  a  paper,  in  which  the  amounts  of  the  several  notes,  h.d  the 
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ioterest  thereoo,  were  eDumerated,  at  the  foot  of  which  the  de- 
feodant  wrote  bb  follows:  **6th  June,  1842.  Approved  due  to 
T.  L. — ^W.  Dayis.**  T.  L*  retained  possession  of  the  notes,  and 
afterwards  indorsed  them  to  the  plaintitis  for  Talue.  In  an  action 
by  the  plaintifis,  as  indorsees,  against  the  defendant,  as  the  nuJcer 
of  these  notes :  Held,  that  the  paper  so  signed  by  the  defendant 
was  not  such  an  acknowledgment  in  writing  as  to  defeat  a  plea  of 
the  statute  of  limitations,  inasmuch  as,  coupling  it  with  the  evi- 
dence, no  pramUe  to  pay  the  debt  could  be  inferred  from  it 
Qtuere,  whether  a  promise  in  writing,  given  by  the  maker  of  a 
promissory  note  to  the  payee,  can  be  made  availaUe  to  defeat  the 
statute  of  limitations,  in  an  action  by  a  subsequent  party  to  the 
note.     Crippg  v.  Davis^  12  M.  6c  W.  159. 

INSURANCE,  (dmstruction  of  tuUm  of  toeiety.)  The  rules 
of  an  insurance  association  provided,  that,  **  should  any  vessel 
entering  the  association  proceed  on  an  American  voyage,  her  insu- 
rance should  cease J^  Another  rule  was,  that  the  managing  under- 
writers should  survey  each  ship  insured,  in  hull  and  materials, 
once  a  year,  without  distinction,  and  order  such  stores  and  repairs 
as  they  might  deem  necessar}',  which  stores  roust  be  got  and 
repairs  done,  on  due  notice  being  given,  otherwise  the  ship  ekould 
noi  be  ineured.  The  policies  were  all  to  be  time  policies  for  one 
year :  Held,  that  the  efiect  of  not  complying  with  an  order  of  the 
managing  underwriters  was,  that  the  ship  must  be  considered 
unseaworthy,  and  the  policy  of  insurance,  which  had  brfore  been 
efiected  on  her,  void.     Stewart  v.  Wilson^  12  If.  de  W.  11. 

2.  {HaxardouM  tradet^-Omisnon  to  eommutdeate — Misrepredef^ 
taiiojiM.)  A  policy  of  insurance  was  made  subject  (amongst  others) 
to  the  following  condition : — **  In  the  insurance  of  goods,  ware  or 
merchandise,  the  building  or  place  in  which  the  same  are  deposited 
is  to  be  described,  the  quality  and  description  of  such  goods,  also 
whether  any  hazardous  trade  is  carried  on  or  any  hazardous  arti- 
cles deposited  therein :  and,  if  any  person  or  persons  shall  insure 
his  or  their  buildings  or  goods,  and  shall  cause  the  same  to  be 
described  otherwise  than  as  they  really  are,  to  the  prejudice  of  the 
company,  or  shall  misrepresent  or  omit  to  communicate  any  cir- 
cumstance which  is  material  to  be  made  known  to  the  company 
in  order  to  enable  them  to  judge  of  the  risk  tiey  have  undertaken 
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or  are  required  to  underiake^  such  insurance  shall  be  of  no  force :" 
Held,  that  this  condition  applied  only  to  misrepresentations  or 
omissions  to  communicate  circumstances  existing  at  the  time  of 
effecting  the  policy ;  and  that  the  insurance  was  not  avoided  by  the 
carrying  on  a  more,  hazardous  trade  upon  the  premises,  or  the 
placing  hazardous  goods  thereon,  pending  the  current  year  of  the 
insurance.    Pirn  v.  Reid,  6  Scott,  N.  R.  982. 

8.  {FUeresi  of  pledgee  of  policy,)  Where  the  consignee  of  goods 
pledges  the  bill  of  lading  with  another  person  as  a  security  for 
advances  made  by  him,  and  upon  an  agreement  that  the  consignee 
shall  effect  an  insurance  on  the  goods  for  the  benefit  of  the  pledgee, 
and  deposit  the  policy  with  him,  the  pledgee  may  sue  on  the  policy 
in  his  own  name.    Sutherland  v.  Pratty  12  M.  6s  W.  16. 

INSURANCE,  MARINE.  (DeviaHonin.)  A  ship  was  insured  at 
and  from  London  to  Bombay,  and  thence  to  China,  and  back  to  the 
United  Kingdom,  with  liberty  to  touch,  stay,  and  trade  at  all  ports 
and  places  on  this  side,  at,  or  beyond  the  Cape  of  Good  Hope. 
She  arrived  at  Bombay  on  the  3d  of  June,  1842,  and  was  under 
repair  until  the  2d  of  September.  AAer  a  delay  of  two  months, 
occasioned  by  the  disturbed  state  of  affairs  with  China  (whither  the 
master  in  consequence  determined  not  to  go),  the  unusually  num- 
ber of  large  vessels  at  Bombay  seeking  cargo,  and  the  ruinously 
low  freights  offered,  the  ship  was  not  advertized  until  the  2d  of 
November,  and  did  not  commence  loading  her  homeward  cargo 
until  the  10th  of  January,  1843.  She  sailed  from  Bombay  on  the 
22d  of  March^  but,  meeting  with  tem|^tuous  weather,  she  was 
compelled  to  put  in  at  the  Mauritius,  where,  being  found  to  be  much 
damaged  and  not  worth  repairing,  she  was  abandoned :  Held,  that, 
under  the  circumstances,  the  delay  at  Bombay  was  not  so  unreason- 
able, as  to  amount  in  law  to  a  deviation.  Phillips  and  another  v. 
Irvinej  8  Scott,  N.  R.  3. 

LANDLORD  AND  TENANT.  {Forehand  rent-^-Bankruptcy 
by  procuring  goods  to  be  takan  in  execution*)  It  appeared  in 
evidence  that  the  customary  time  of  entry  on  farms  in  the  neigh- 
bourhood of  Merioneth  was  the  12th  of  May ;  and  that  the  rents  on 
the  estate  of  which  G.  (arm  was  a  part,  were  always  reserved 
payable  at  Michaelmas,  the  audit-day  being  in  January.  T.  J. 
entered  on  the  farm  in  the  spring  of  1810,  and  continued  in  pos- 
VOL.  V.  11 
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session  until  1842.  In  Hay^  1842,  he  owed  an  arrear  of  rent 
amounting  to  1601.,  and  on  the  pressing  application  of  his  landlord, 
executed  a  warrant  of  attorney  for  420/.,  the  amount  of  that  arrear 
and  of  the  current  year's  rent,  upon  the  undierstanding  that  judg* 
ment  was  to  be  entered  up  thereon,  and  a  fi.  &•  delivered  to  the 
sheriflT,  but  that  it  was  not  to  be  executed  unless  other  writs  against 
T.  J.  came  to  the  sheriff's  hands.  In  October,  1842,  application 
was  again  made  to  T.  J.  for  payment  of  rent,  be  being  expressly 
informed  that  another  year's  rent  had  then  become  due ;  and  on 
that  occasion  he  paid  a  sum  on  account,  and  undertook  to  pay  the 
remainder  before  the  Christmas  following.  In  November,  1842, 
other  writs  against  T.  J.  having  come  to  the  sheriff's  hands,  the  & 
fa.  issued  upon  the  judgment  on  which  the  warrant  of  attorney  was 
executed :  Held,  first,  that  under  these  circumstances  there  was 
sufficient  evidence  to  warrant  a  finding  that  the  year's  rent  became 
payable  at  Michaelmas.  Secondly,  that  the  giving  of  the  warrant 
of  attorney  under  the  above  circumstances  was  not  an  act  of  bank- 
ruptcy  by  T.  J.,  as  a  procuring  of  his  goods  to  be  taken  in  execu- 
tion. Gore  V.  Lonf,  12  M.  dc  W.  463. 
2.  {ImplUd  underUikii^  in  demise  cf  land  tfiUjUneu  far  tk^ 
poeefor  which  taken — Debi.)  The  declaration  stilted  that  the 
plaintiff  agreed  to  let  to  the  defendant  a  hauee  and  garden  ground^ 
with  the  use  of  the  fixtures  therein,  for  the  term  of  three  years,  at 
a  rent  payable  quarterly,  the  tenant  to  preserve  the  messuage  and 
premises  in  good  and  tenantable  repair ;  by  virtue  of  which  the 
defendant  entered,  and«continued  in  possessioif  until  a  quarter's 
rent  accrued  under  and  by  virtue  of  the  agreement.  Plea,  that 
the  hauee  was  demised  to  the  defendant  for  the  purpose  of  hb  inha- 
biting the  same,  but  that  before  and  at  the  time  of  the  agreement, 
and  also  when  the  defendant  entered,  and  from  thence  until  and 
at  the  time  of  his  quitting  and  abandoning  the  poesession  of  the 
some,  it  was  not  in  a  fit  state  or  condition  for  habitation,  but  in 
that  state  that  the  defendant  could  not  reasonably  inhabit  or  dwell 
therein,  or  have  any  beneficial  occupation  of  the  same,  by  reason 
of  the  same  being  greatly  infested  with  bugs,  and  not  by  reason 
of  any  act  or  default  of  the  defendant;  and  that  before  the  rent  or 
any  part  of  it  becan^e  due,  he  quitted  the  possession,  and  gave 
notice  thereof  to  the  plaintiff,  and  ceased  all  fertber  occupation  of 
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the  same,  and  derived  no  benefit  therefrom ;  and  that  from  the 
commencement  of  the  term  until  his  so  quitting,  he  had  no  bene- 
ficial use  or  occupation  of  the  same.  The  jury  having  found  for 
the  defendant  on  the  issue  raised  by  this  plea :  Held,  on  motion 
ibr  judgment  nou  oljstante  veredicto,  that  the  plea  was  no  answer 
to  the  action,  inasmuch  as  the  law  implied  no  contract  on  the  part 
of  the  lessor,  that  the  house  was  at  the  time  of  the  demise,  or 
should  be  at  the  commencement  of  the  term,  in  a  reasonably  fit 
state  and  condition  for  habitation.  Secondly,  that  the  demise  being 
a  bouse  and  garden  ground^  in  order  to  make  the  plea  good,  it 
must  be  held  that,  if  a  house  be  taken  for  habitation,  and  l9nd  for 
occupation,  by  the  same  lease,  there  is  such  an  implied  contract 
for  the  fitness  of  the  house  for  habitation  as  that  its  breach  would 
authorize  the  tenant  to  give  up  both.  But  held,  thirdly,  that  there 
b  no  implied  warranty  on  a  lease  of  a  house,  or  of  land,  that  it  is 
or  shall  be  reasonably  fit  for  habitation,  occupation,  or  cultivation ; 
and  that  there  is  no  contract,  still  less  a  condition,  implied  by  law 
on  the  demise  of  real  property  only,  that  it  is  fit  for  the  purpose 
for  which  it  is  let.  Quctre  whether,  if  there  were  such  a  contract 
or  condition  implied  by  law,  generally,  it  would  be  implied  in  a 
case  where  the  tenant  agrees  to  preserve  the  premises  in  tenant- 
able  condition.     Hart  v.  Windsor^  12  M.  &  W.  68. 

3.  (Demise  of  the  vestvre  of  land.)  On  a  demise  of  land  or  the  ves- 
ture of  land  (as  the  eatage  of  a  field)  for  a  specific  term  at  a 
certain  rent,  there  is  no  implied  obligation  on  the  part  of  the  lessor 
that  it  shall  be  It  for  the  purpose  for  which  i^  is  taken.  There- 
fore, where  A.  agreed  in  writing  to  take  the  eatage  of  twenty-four 
acres  of  land  from  B.,  for  seven  months,  at  a  rent  of  40Z.,  and 
stocked  the  land  with  beasts,  several  of  which  died  a  few  days 
aAerwards,  from  the  efiects  of  a  poisonous  -substance  which  had 
accidentally  been  spread  over  the  field  without  B.*s  knowledge : 
Held,  that  A.  was  not  entitled  therefore  to  throw  up  the  land,  but 
continued  liable  for  the  whole  rent.  Sutton  v.  Temple^  12  M.  & 
W.  52. 

.  j^SE.  {ExecvHon  of  leasing  power  for  twentff-one  years.)  A 
testator  by  his  will  empowered  his  devisee  for  life  of  real  estate  to 
iomise  and  lease  for  twenty-one  years,  **  so  as  upon  such  lease  there 
/ere  reserved  and  made  payable  during  the  continuance  thereof 
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the  best  improved  jreariy  reot  that  could  reasoDably  be  had  fi«  the 
same,  without  taking  any  fom  or  auma  of  money  by  way  of  fine 
or  income  for  or  in  respect  of  such  lease  or  leaaea,  and  that  in 
every  such  lease  there  should  be  contained  a  clause  of  re-entry  or 
non-payment*^  In  eawrcise  of  this  power,  a  lease  was  made  fer 
twenty-one  years,  to  hold  firom  the  11th  of  October  at  the  yeariy 
rent  of  9082.,  payable  by  equal  half-yearly  payments,  viz.  oo  the 
6th  of  April  and  on  the  11th  of  October  in  every  year,  except  the 
last  half  year's  rent,  which  was  thereby  reserved  and  agreed  to 
be  paid  mikelti  cfAtigutt  next,  before  the  determination  of  the 
term :  Held,  in  Dom.  Proc  (by  lordXyndhurst  c,  lord  Brougham, 
and  lord  Campbell;  Park  b.,  Williams  j.,  Coleridge  j^  Maule  j., 
Rolfe  b.,  and  Wightman  j. ;  dissentientibus  Tyndal  c  j.,  P^tteson 
j.,  and  Cohman  j.)  that  this  lease  was  a  valid  execution  of  the  power; 
reversing  the  judgment  of  the  exchequer  chamber,  and  affirming 
that  of  the  court  of  exchequer.  Ruikmd  v.  Doe  d.  Wfihe^  19 
M.  &  W.  355. 

LEGACY.  (SaHrfacium  of  a  debt.)  A  legacy  to  a  creditor  equal 
to  or  exceeding  the  amount  of  the  debt,  is.  In  the  absence  of  any 
intimation  of  a  contrary  intention,  a  satisfaction  of  the  debt :  but 
slight  circumstances  will  be  taken  advantage  of  to  withdraw  a 
case  from  this  rule.    Stroud  v.  Stroud^  6  Scott,  N.  R.  166. 

LIEN.  {Banker^M  lien  on  oeevritieM  if  euMomer.)  The  court  will 
take  judicial  notice  of  the  general  lien  which  bankers  have,'by  the 
law  merchant,  on  the  securities  of  their  customers.  One  Bum 
bought  on  account  of  the  plaintiff  belpw,  and  with  his  money,  cer« 
tain  exchequer  bills,  which  he  deposited  in  si  box  that  he  kept  at  his 
banker's  (the  plaintifli  in  error),  himself  retaining  the  key.  When- 
ever it  became  necessary  to  receive  the  interest  on  the  bills,  and 
to  exchange  them  for  new  ones.  Burn  was  in  the  habit  of  taking 
them  out  of  the  box  and  giving  them  to  the  bankers  for  that  pur- 
pose  (such  being  the  usual  course  of  business),  which  being  accom- 
plished, the  new  bills  were  handed  over  to  and  locked  up  by  Bum 
in  the  box,  the  interest  received  being  passed  to  the  credit  of  his 
account.  The  bills  themselves  were  never  entered  to  Bora's 
account,  nor  bad  the  bankers  any  notice  or  knowledge  that  they 
were  not  the  property  of  Bum  himself.  On  the  Ist  of  December, 
1 886,  Bum  took  the  bills  out  of  the  box,  and  delivered  them  to 
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the  bankers,  for  the  purpose  of  procuring  them  to  be  exchanged. 
The  bills  were  accordingly  exchanged,  and  the  new  ones  (Burn 
being  absent  from  business  on  account  of  illness)  remained  in  the 
possession  of  the  bankers  down  to  the  time  of  Burn's  failure,  his 
account  in  the  mean  time  having  been  considerably  overdrawn  : 
Held,  reversing  the  judgment  of  the  court  below,  that,  under  these 
circumstances,  the  bankers  had  a  lien  on  the  exchequer  bills  for 
the  general  balance  due  to  them  from  Burn,  as  being  securities 
which  passed  by  delivery,  and  which  came  to  their  hands  as  bank, 
ers  in  the  way  of  their  business ;  and  that  the  exchequer  bills  so 
received  in  exchange  were  equally  in  the  banker's  possession  in 
the  course  of  business,  whether  they  were  intended  to  remain  in 
their  custody  until  it  should  suit  the  convenience  of  Burn  to  call 
for  them,  or  nntil  he  should  choose  to  sell  them  or  to  have  them 
again  exchanged.  Bamei  v.  Brandao^  7  Scott,  N.  R.  801. 
MORTGAGE.  {IiUerfM—Limitatian  rf  covenant.)  By  a  mort- 
gage  deed,  reciting  the  application  for  the  loan,  and  that,  as  a  far- 
ther inducement  to  the  mortgagee  to  advance  money,  the  defendant 
had  agreed  to  covenant /or  the  due  papnent  cf  ike  interest^  the 
■K>rtgagQr  covenanted  to  pay  the  principal,  ^  with  interest  for  the 
same,  aAer  the  rate  of  5Z.  for  every  1001.  by  the  year,  on  the 
ISth  of  February,  1885,'' and  the  defendant  covenanted  ^that 
they  the  defendant  and  the  mortgagor*  or  one  of.  them,  their  or 
some  or  one  of  their  heirs,  &c.,  should  and  woufd,  during  ike 
continuance  of  the  present  mortgage  security^  well  and  truly  pay 
or  cause  to  be  paid  unto  the  mortgagee,  her  executors,  ^.,  the 
interest  to  become  due  in  respect  of  the  said  principal  sum,  afVer 
the  rate  of  51.  per  cent,  per  annum,  by  two  even  half-yearly  pay- 
ments, on  the  18th  of  August  and  the  18th  of  February,  free  from 
all  deductions  whatsoever;"  the  indenture  al^  contained  the  usual 
power  of  sale  in  default  of  payment  of  principal  and  interest  on 
mx  monihif  notice :  Held,  that  the  covenant  of  the  defendant  was 
not  limited  to  the  two  first  half-years*  interest.  The  breach 
alleged,  that,  on  a  certain  day  which  had  elapsed  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  18th  of  August,  1842,  there 
became  and  was  and  still  was  due  and  owing,  for  and  in  respect 
of  divers,  to  wit,  six  half-years'  interest  of  and  upon  the  said  prin- 
cipal sum,  a  large  sura  of  money,  to  wit,  90/.,  which  had  not 

11* 
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been  paid:  Held  sufficient  King  v.  Greenkill^  6  Scott,  N.  R. 
860. 

NOTE.  {NegoHabilitf  of,  payable  hy  intialmenis.)  Where  a 
promissory  note  is  payable  by  instalments,  subject  to  a  condition, 
that,  on  default  being  made  in  payment  of  the  first  instalment,  the 
whole  amount  shall  become  immediately  payable,  the  note  is 
assignable  within  the  stat.  3^4  Anne,  c.  0,  and  on  default  being 
made  by  the  maker  in  payment  of  the  first  instalment,  an  indorser 
is  liable  for  the  whole  amount.  Carton  ▼•  Kenealjff  12  M.  ii 
W.  189- 

PARTNERS.  {ContrilmHon.)  Four  persons  who  had  acted  as 
directors  of  a  proposed  railway  company,  being  sued  for  debts 
contracted  on  account  of  the  concern,  jointly  retained  an  attorney 
to  defend  them  on  their  personal  responsibility:  Held,  that  one  of 
the  four,  who  had  paid  the  ottorney's  bill,  was  entitled  to  sue  the 
others  for  contribution.  A  cause  having  beea  stopped  while  a 
witness  was  under  examination,  and  the  plaintiff  nonsuited,  upon 
a  statement  by  his  counsel  of  the  facts  he  was  prepared  to  prove; 
the  court  granted  a  new  trial,  on  payment  of  costs,  upon  an  affi- 
davit that  the  witness  could  have  proved  a  more  complete  case 
than  that  presented  by  the  counsel.  Edger  v.  Ekapp^  6  Scott, 
N,  R.  707. 

2.  (Sole  liabilUg  efy  to  tkird  pertomJ)  To  an  action  for  goods 
sold,  the  defendant  pleaded,  in  abatement,  that  the  debt  became 
due  from  him  jointly  with  one  W.  S.  It  appeared  at  the  trial  that 
the  business  of  the  defendant's  house  was  carried  on,  with  the 
knowledge  of  the  plaintifii,  under  the  name  of  **Bush  de  Co.;** 
and  that  the  invoice  of  the  goods  in  question  was  made  out  to 
**Bush  &  Co.,**  and  also  that  the  real  partnership  was  between 
the  defendant  and  W.  S.  The  judge  directed  the  jury,  that  the 
partnership  was  fiilly  proved;  but  still  that,  if  the  defendart  gave 
the  plaintiff  reason  to  believe  that  he  alone  constituted  the  firm  of 
Bush  &  Co.,  he  would  be  solely  liable:  Held,  that  the  direction 
was  right,  and  the  defendant  was  not  liable,  unless  he  alone  con- 
stituted the  firm,  or  so  held  himself  out  to  the  plaintiffi:  held  also, 
that,  with  a  view  to  prove  the  defendant's  sole  liability,  the  wit- 
ness who  proved  the  giving  of  the  order  could  not  be  asked  the 
question,  **  With  whom  did  you  dealf  but  that  the  proper  inquiry 
was  as  to  the  acts  done.    Bmfield  v.  Swdtk^  12  H.  ^  W.  405. 
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*ATENT.  {Disclaimer — Several  pleas,)  In  an  action  for  the 
infringement  of  a  patent,  to  which  a  disclaimer  as  to  part  has 
been  entered  under  5  &  G  Will.  4,  c.  83,  the  defendant  will  not 
be  allowed  to  plead  that  the  whole  invention  was  not  new,  and 
also  that  the  undisclaimed  part  was  not  new.  Clark  v.  Kenrick^ 
12  M.  &  W.  219.  * 

2.  (Inconsistency  between  the  title  of  the  patent  and  the  description 
in  the  specification)  The  plaintiff  obtained  letters  patent  for 
*'  improvements  in  the  manufacture  of  plaited  fabrics ;"  the  speci- 
fication described  that  which  together  amounted  to  but  a  single 
improvement  in  the  mode  of  manufacture:  Held,  that  this  was  not 
such  an  inconsistency  between  the  title  of  the  patent  and  the 
description  as  to  invalidate  the  patent.  Nickels  v.  Haslam^  8 
Scott,  N.  R.  97. 

PLEADING.  (Admissions^  effect  of-^Covenant — Avoidance  of 
forfeiture  of  deed  of  release  by  creditors.)  Assumpsit  for  work 
and  labour,  &c.  Plea,  that  aAer  the  accruing  of  the  causes  of 
action,  by  an  indenture  between  the  defendant  of  the  first  part,  S. 
and  H.  of  the  second  part,  and  the  plaintiflfand  others,  creditors 
of  the  defendant,  of  the  third  part;  S.  and  Co.  were  appointed 
trustees  for  carrying  the  indenture  into  eflect,  for  the  benefit  of 
such  of  tlie  defendant's  creditors  as  should  execute  it.  The  plea 
then  stated  an  excuse  for  profert,  and  alleged  that  the  plaintifis, 
S.  and  H.,  and  the  other  creditors  of  the  defendant,  did  acquit, 
release,  and  discharge  him  from  all  debts,  &c.  The  replication 
set  out  the  indenture,  not  on  oyer,  but  in  heec  verba.  It  recited 
that  defendant  was  indebted  to  the  parties  of  the  second  and  third 
parts,  in  the  several  sums  set  opposite  their  names  in  the  schedule 
there  underwritten ;  that  he  had  covenanted  to  pay  to  S.  and  H., 
as  trustees  for  the  creditors,  500Z.  for  each  of  the  three  successive 
years  next  aAer  the  1st  of  January  then  next;  that  he  would 
forthwith  assure  his  own  life  in  some  assurance  office  in  London 
or  Westminster  in  1500Z.,  and  would  continue  the  same  insured 
during  the  said  three  years:  provided,  that  in  case  of  the  defend- 
ant's neglect  or  refusal  to  effect  or  keep  on  foot  such  policy  of 
insurance  on  his  own  life;  then,  in  either  of  these  cases,  the  inden- 
ture  was  to  be  utterly  void  to  all  intents  and  purposes  whatso- 
ever.   Breach,  that  the  defendant  did  not  nor  would  assure  his  life 
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in  aoy  office  of  London  or  Westminster,  **  as  by  the  said  indenture 
required,  and  according  to  the  said  covenant  in  that  behalf  therein 
mentioned,**  whereby  the  said  indenture  became  utterly  Toid.  Re- 
joinder, that  aAer  it  had  become  the  defendant's  duty  to  eflfect  the 
said  policy,  the  defendant  paid  to  S.  and  H.,  the  trustees,  MOL  in 
part  performance  and  satisfaction  of  the  covenant,  which  S.  and  H. 
received  as  such  part  performance  and  satisfaction ;  that  the  pay- 
ment was  made  at  the  express  desire  of  the  plaintiff,  and  that  at 
the  time  of  making  it,  the  plaintiff  and  S.  and  H.  knew  that  defendant 
had  not  effected  the  policy ;  that  aAer  such  payment,  the  defend- 
ant assured  his  life  at  another  office  in  London  iSr  lOOOI. ;  that 
S.  and  H.  accepted  that  policy,  and  acknowledged  such  assurance 
to  be  a  sufficient  and  satisfactory  performance  of  the  covenant ; 
that  aAerwards  the  defendant  paid  to  S.  and  H.  the  sum  of  125I. 
in  farther  part  performance  of  the  said  covenant,  by  means  whereof, 
8.  and  H.,  as  trustees  on  behalf  of  the  plaintiff  and  the  other  cre- 
ditors, acknowledged  the  indenture  to  be  subsisting  and  valid,  and 
not  to  have  become  void:  Held,  on. demurrer  to  the  rejoinder, 
first,  that  the  plea  was  not  bad  for  omitting  to  state  that  the  debt 
sued  for  was  mentioned  in  the  schedule  to  Uie  indenture,  since,  as 
the  plea  exeused  prrferi  of  the  indenture,  and  did  not  set  it  oat  on 
oyer,  it  was  not  to  be  taken  as  part  of  the  plea*    Secondly,  that 
the  breach  in  the  replication  was  not  bad,  on  general  demurrer,  in 
omitting  to  state  that  a  reasonable  time  for  efibcting  the  policy  of 
insurance  had  elapsed  before  the  commencement  of  the  suit. 
Thirdly,  that  by  the  defendant's  neglect  to  keep  alive  the  policy  of 
insurance  for  1500/.,  the  indenture  was  not  absolutely  void  as  to 
all  parties  to  it,  but  merely  void  as  to  the  plaintiff  and  others  if 
they  should  choose  to  make  it  so.    SembUf  that  the  plaintiff 
could  not  so  select  aAer  taking  benefit  under  it    But,  admitting 
that  the  breach  by  the  defendant's  neglect  to  insure  forthwith, 
could  not  be  insisted  on  by  the  plaintiff  as  avoiding  the  release : 
Held,  that  it  was  still  competent  to  the  plaintiff  to  inmst  on  the 
subsequent  neglect  to  insure,  as  another  ground  of  avoidance ;  that 
the  replication  contained  a  breach,  not  merely  for  not  effecting 
the  policy  forthwith,  but  for  not  insuring  at  ail  according  to  the 
indenture;  and  that  the  rejoinder,  though  it  contained  a  good 
answer  to  the  first  part,  did  not  contain  any  answer  to  the  last,  be- 
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cause  the  acceptaDce  by  the  trustees  of  a  policy  not  made  accord- 
ing to  the  trust-deed,  did  not  bind  the  plaintifl*.   Held  also,  that  no 
act  or  intention  of  action  on  the  part  of  the  plaintiff  to  avoid  the 
deed,  was  necessary  before  bringing  the  action.     A  party  may 
avail  himself  of  admissions  or  statements  of  particular  facts  in  the 
pleadings  of  the  opposite  party,  and  one  pleading  may  be  cured 
by  admissions  in  another,  although  the  latter  may  have  been  de- 
murred to.     Hyde  v.  Watts j  12  M.  d&  W.  254. 
2.  {Duplicity — Argumentative  traverse,)    Trover  by  the  assignees 
of  a  bankrupt  against  the  sheriff  of  Middlesex.     Plea,  that  after 
the  bankruptcy,  and  after  the  passing  of  the  2  6c  8  Vict.  c.  29, 
the  plaintiffs,  as  assignees  of  the  bankrupt,  were  possessed  of  the 
goods  in  question,  by  reason  of  the  relation  of  their  title  to  the  act 
of  bankruptcy ;  that  after  the  bankruptcy,  and  whilst  they  were 
possessed  of  the  goods,  and  before  the  conversion  in  the  declara- 
tbn  mentbned,  one  W.  sued  out  a  writ  of  (i.  fa.,  and  delivered  it 
to  the  defendants,  as  sheriff,  and  that  they,  before  the  fiat,  seized 
and  took  in  execution  the  goods,  for  the  purpose  of  levying  the 
debt,  and  thereby  committed  the  said  conversion ;  that  the  execu- 
tion was  really  and  bon&Juie  executed  before  the  fiat ;  and  that 
at  the  time  of  executing  it,  the  execution  creditor  had  no  notice  of 
any  prior  act  of  bankruptcy  by  the  bankrupt  committed.     Repli- 
cation, that  the  bankrupt  procured  the  said  writ  to  be  sued  out, 
and  caused  the  defendants  to  take  the  goods  in  execution,  with 
intent  to  defeat  and  delay  his  creditors,  and  thereby  committed  an 
act  of  bankruptcy ;  that  afterwards,  and  after  the  said  goods  had 
l>een  taken  in  execution,  the  defendants  converted  the  said  goods, 
which  is  the  conversion  complained  of:  Held,  first,  that  the  words 
**  bon4  fide  executed^  referred  to  the  execution  creditor  and  the 
sheriff,  and  not  to  the  bankrupt ;  and  therefore  that  the  replication 
did  not  amount  to  an  argumentative  traverse  of  that  averment,  but 
was  good  by  way  of  confession  and  avoidance ;  secondly,  that  the 
replication  was  not  bad  in  omitting  to  state  in  what  the  conver- 
sion consisted.     Qv^sre,  whether  the  replication  was  not  bad  for 
duplicity,  as  stating  a  second  conversion :  but  semble^  that  the 
statement  of  the  second  converison  amounted  merely  to  an  informal 
new  assignment.    Belcher  v.  Magnay^  12  M.  &  W.  102. 
3.  {Ccnchmcn  to  the  country.)    The  assumpsit  on  a  promise  by 


Digitized  by  LjOOQIC 


130  JUBI8PBUDSNCB. 

the  defendaDta  to  pay  a  bill  of  exchange  drawn  and  indorsed  bj 
the  plaintiff  for  the  aocommodation  of  the  defendants,  and  to 
indemnify  the  plaintiff  against  the  payment  of  the  bill  and  all 
charges  and  expenses,  alleging  for  breach  that  the  defendants  did 
not  pay  the  bill  when  it  became  due,  or  at  any  other  time,  by 
means  and  in  consequence  whereof  the  plaintiff  was  compelled  to 
pay  interest,  and  put  to  costs ;  the  defendants  pleaded  that  they 
did  duly  pay  the  bill  when  it  became  due,  and  that  the  plaintiff 
did  not  bear  nor  was  he  put  to  any  costs  or  charges  by  reason  of 
his  drawing  such  bill,  modo  et  formi,  concluding  with  a  verifica* 
Hon:  Held,  on  special  demurrer,  that  the  plea,  bebg  a  direct 
denial  of  the  breach,  should  have  concluded  to  the  eouiUry. 
WilktM  Y.  Hopkins,  6  Scott,  N.  R.  800. 
4.  (Conspiracy — Plea  to  an  overt  act,)  A  declaration  in  case 
alleged  that  the  plaintiff  was  about  to  become  an  actor,  and  to 
exercise  the  profession  or  occupation  of  an  aotor  for  profit^  and 
was  engaged  to  perform  m  the  character  of  Hamlet,  at  Corent 
Garden  theatre,  for  reward;  and  charged  that  the  defendants, 
with  others  unknown,  intending  to  injure  the  plaintiff  in  his  said 
profession  or  occupation  of  an  actor,  and  to ,  prevent  him  from 
acquiring  fame  and  profit  therein,  ^c,  felsely,  wickedly  and  ma- 
liciously did  among  themselves  conspire,  combine,  confederate  and 
agree  together  to  prevent  the  plaintiff  from  performing  in  publici  as 
such  actor  as  aforesaid ;  and,  in  pursuance  of  such  conspiracy, 
did  hire  persons  to  hoot,  hiss,  groan  and  yell  at  the  plaintiff  dur- 
ing his  said  performance ;  and,  together  with  such  persons,  did  hoot, 
hiss,  groan  and  yell  at  the  plaintiff,  and  instigate  and  procure 
others  to  do  the  like ;  whereby  the  plaintiff  was  compelled  to  desist 
from  the  performance  of  the  said  character  of  Hamlet,  and  had 
since  been  hindered  and  prevented  from  obtaining  any  engagement 
as  an  actor,  dec.  Hie  defendants  pleaded — as  to  so  much  of  the 
said  grievances  as  related  to  the  hooting,  hissing,  groaning,  shout- 
ing and  yelling  at  the  plaintiff,  and  making  a  noise,  outcry  and 
uproar  at  and  against  him— a  variety  of  circumstances  tending  to 
show  that  the  plaintiff,  by  reason  of  the  infamy  of  his  character, 
was  an  unfit  and  improper  person  to  appear  before  the  public : 
Held,  on  special  demurrer,  that  the  plea  was  bad,  inasmuch  as  it 
did  not  affect  to  answer  the  charge  of  conspiracy,  but  addressed 
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itself  to  a  single  overt  act  only.  Chregory  v.  The  Duke  of  Bruns- 
vick,  6  Scott,  N.  R.  809. 

5.  (**  Coverture"  an  issuable  plea.)  Coverture  is  an  issuable  plea. 
Birch  V.  Leake,  8  Scott,  N.  R.  66. 

6*  (X^  injurid.)^  The  Ramsgate  harbour  act,  32  Geo.  3,  c.  Ixxvi., 
which  imposes  certain  rates  and  duties  on  vessels  entering  or  pass- 
ing the  harbour,  exempts  therefrom  vessels  bound  to  or  from  the 
town  of  Sandwich,  and  belonging  to  the  inhabitants  of  the  town. 
In  an  action  of  debt  to  recover  from  the  owner  of  a  vessel  the 
duties  payable  under  the  act,  the  defendant  pleaded  a  plea  which 
brought  him  within  the  exempting  clause:  Held,  that  a  replication 
de  ir^urid  to  such  plea  was  improper*  inasmuch  as  the  plea 
amounted  to  a  denial  that  any  debt  became  due  from  the  defendant. 
Pelly  V.  Rase,  12  M.  &  W.  435. 

7.  {Detinue — Lien  canmai  be  given  im  evidence  under  ^*non 
deiinet,"  or**  not  possessed.'*^)  In  detiime  for  a  picture,  the  court 
allowed  a  plea  of  *^  lien**  to  be  added  to  pleas  of  **  non  detinet"  and 
*^  not  pcwciifd,"  it  being  the  least  ilouUful  whether  the  former 
defence  coold  be  given  imder  either  of  Ihe  latter  pleas.  Barmewdt 
V.  Williams,  8  Scott,  N.  R.  120. 

8.  {DupUcity.)  Assumpsit  against  defendant  as  maker  of  a  pro- 
missory note;  Plea,  that  the  note  if  as  made  at  Brussels,  and  that 
the  law  of  Belgium  is,  that  no  person  can  take  or  leceive,  or  agree 
to  take  or  receive,  more  than  5/.  per  cent  for  the  forbearance  of 
money  lent  or  agreed  to  be  lent ;  and  that  all  agreements  for  the 
payment  of  any  interest  exceeding  that  imte,  and  all  promissory 
notes  made  in  order  to  secure  the  payment  of  any  sum  of  Hooney 
lent  upon  such  an  agreement,  are  wholly  null  and  void.  It  then 
stated  an  agreement  between  the  plaintiff  and  defendant  in  Bel- 
gium, that  the  plaintiff  should  lend  money  to  the  defendant  on  an 
usurious  contract,  and  the  making  of  the  nolo  to  secure  the  loan  in 
pursuance  of  such  contract.  Replicatioo,  that  the  rate  of  interaii 
in  Belgium  is  not,  by  the  law  of  Belgium,  restricted  to  51.  per 
cent.,  nor  by  the  lawtf  of  Belgium  are  notes  made  to  secure  the 
payment  of  money  lent  on  agreement  to  pay  more  than  51.  per 
cent,  interest,  null  and  void ;  nor  did  the  defendant  make,  or  the 
plaintiff  receive,  the  promissory  note  on  terms  contrary  to  the  law 
of  the  said  kingdom  of  Belgium,  in  manner  and  form :    Held,  on 
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special  demurrer,  that  the  replication  was  not  doohle  or  uncertaiiu 
Dt  Bemardu  r.  Spaldingy  1  D.  de  Mer.  48. 
0.  {DuplicUy — Coie  by  Atrif  againtt  dtpuiy^for  taking  insuji' 
cierU  mreties  to  replevin  Inmd.)  Case  hy  the  plaintifT  as  sherifi» 
against  the  defendant  as  replevin  clerk,  for  taking  inaofficient 
sureties  to  a  replevin  bond.  The  declaration  alleged  that  the  plain- 
tiff duly  appdnted  the  defendant  one  of  his  deputies  for  the  purpose 
of  making  and  grauting  replevins  pursuant  to  the  statute,  and  that 
the  defendant  accepted  such  appointment,  and  contmued  to  be  and 
was  such  deputy  from  the  time  of  his  appointment  until  and  after 
the  cause  of  action,  and  that  the  defendant  during  all  that  time 
acted  and  was  one  of  the  deputies  of  the  said  plaintiff  Plea,  that 
the  plaintiff  did  not  depute,  appoint  and  proclaim  the  defendant 
one  of  his  deputies  pursuant  to  and  according  to  the  form  of  the 
statute,  and  that  the  defendant  was  not  at  the  said  time  when, 
^c,  such  deputy  in  manner  and  form:  Held,  on  special  de- 
murrer, first,  that  the  defendant  must  be  taken  to  be  appointed 
under  statute  1  &  2  Phil.  &  Mary,  c*.  12;  second,  that  the  plea 
was  bad  for  duplicity,  and  also  because  it  traversed  matter  not 
alleged  in  the  declaration.    Bowden  ▼•  jEToff,  1  D.  &  Mer.  54. 

10.  {Dvplieitf — Repugnancy  and  inconrisiency.)  To  assumpsit 
for  work  and  labour,  &c.,  the  defendant  pleaded,  as  to  the  sum  of 
2501.,  parcel,  dsc,  that  he  made  the  promises  jointly  with  B.  and 
R. ;  that,  before  the  commencement  of  the  suit,  B.  and  R.,  M  them- 
Klves  and  the  defendant,  delivered  to  the  plaintiff  divers  bills  of 
exchange,  in  the  whole  amounUng  to  2501.,  which  said  bills  of 
exchange  were  so  delivered  by  B.  and  R.  to  the  plaintiff,  and  by 
him  taken  and  received  for  and  on  accowU  of  the  said  sum  of 
2501.  parcel,  dsc,  and  in  payment  thereof;  that  the  plaintiff  after- 
wards indorsed  the  bills  on  certain  persons  to  the  defendant  un- 
known ;  and  that  such  persons,  and  not  the  plaintiff,  at  the  time  of 
commencing  the  suit,  were  and  still  are  the  hdders  thereof  res- 
pectively :  Held,  that  the  plea  was  neither  double,  nor  inconsistent 
and  repugnant.  **  Payment'*  does  not  necessarily  import  "  satis- 
fection."    MaUlard  v.  The  Duke  of  Argyll,  6  Scott,  N.  R.  988. 

11.  (Eviction^Payment.)  To  debt  for  191/.  5s.,  for  two  and 
a-half  years'  rent,  under  a  demise,  the  defendant  pleaded,  as  to 
401.  10s.,  parcel  &c.,  that,  before  the  making  of  the  indenture  in 
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die  declaration  mentioned,  the  plaintiflf  conveyed  part  of  the  devised 
premises  to  one  E.  B.  in  fee;  that  E.  B.  by  his  will  devised  the 
same  to  his  wife  A.  B.  and  J.  P.,  their  heirs  and  assigns  forever ; 
that  afitr  the  commencement  of  the  ttitt,  the  said  A.  B.  and  J.  P. 
**  gave  notice  to  the  defendant  of  their  title,  and  required  him  to 
pay  them  such  portion  of  the  rent  reserved  by  the  indenture  in  the 
declaration  mentioned,  not  paid  over  to  the  plaintiff  at  the  time  of 
the  giving  of  the  said  notice,  as  might,  on  a  just  apportionment  of 
the  said  rent,  be  found  to  be  the  just  proportional  part  thereof  in 
respect  of  the  said  parcel  of  the  said  demised  premises;'*  and  the 
said  A.  B.  and  J.  P.  then  gave  notice  to  the  defendant,  and  threat- 
ened the  defendant  tKat,  if  the  defendant  should  neglect  or  refuse 
forthwith  to  pay  over  to  the  said  A.  B.  and  J.  P.  such  proportional 
part  of  such  rent  as  aforesaid,  the  said  A.  B.  and  J.  P.  would  im- 
mediately proceed  to  eject  and  expel  the  defendant  from  the  said 
parcel  of  the  said  demised  premises,  and  should  duly  put  the  law 
in  force  against  the  defendant;  that  the  said  sum  of  40/.  10«.  in 
the  introductory  part  of  the  plea  mentioned  was  the  sum  which, 
upon  a  just  apportionment  of  the  rent  reserved  by  the  indenture  in 
the  declaration  mentioned,  would  be  and  was  the  proportional  part 
of  the  rent  in  respect  of  the  said  parcel  of  the  demised  premises, 
and  was  at  the  time  of  the  notice  unpaid  to  the  plaintiff;  that  the 
rent  whereof,  6&c.  accrued  and  became  due  after  the  death  of  E. 
B.;  that  if  defendant  had  not  paid  the  401.  10«.  to  A.  B.  and  J.  P., 
they  would  have  proceeded  to  eject  and  expel  the  defendant  from 
the  said  parcel  of  the  demised  premises ;  wherefore  the  defendant, 
after  the  commencement  of  the  suit^  necessarily  and  unavoidably 
paid  them  that  sum ;  and  that  the  plaintiff  never  had  any  thing  in 
the  said  parcel  of  the  said  demised  premises  except  as  appeared  in 
that  plea :   Held,  that  this  was  not  in  substance  a  good  plea  of 
eviction,  the  notice  being  subsequent  to  the  commencement  of  the 
suit ;  nor  a  good  plea  of  payment,  the  alleged  payment  not  being 
in  satisfaction  of  any  charge  upon  the  land^  or  of  any  debt  due 
from  the  plaintiff.    Boodle  v.  Campbell,  8  SiOOfCN.  Rri04. 
12.  {Guarantee — Plea  of  payment  by  another  party,)    In  an  action 
against  the  defendant  upon  his  guarantee,  he  pleaded  (amongst 
other  pleas)  the  payment  of  the  money  by  W.  H.,  and  its  accept- 
ance by  the  plaintiff  in  full  satisfaction  and  discharge  of  the  debt : 
VOL.  V.  12 
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Hdd,  OD  a  general  traverse  of  the  plea  of  pay ment^  that  the  plain- 
tiff was  at  liberty  to  go  into  the  circumstances,  in  order  to  show 
that  the  alleged  payment  was  not  a  valid  payment  in  satisfaction  of 
the  debt,  but  in  effect  a  payment  of  money  to  the  use  of  the  as- 
signees of  W.  H.  Pritckard  v.  HUckcock,  6  ScoU,  N.  R.  851. 
18.  {hmaierial  aUegatian — Trav€r$e  of—^Argw/MtiUUi^t  denial.) 
A  declaration  in  case  stated*  that  one  D.  had  requested  the  plain- 
tiff to  advance  him  2,600Z.  upon  the  security  of  an  assignment  of 
the  benefit  of  a  claim  D.  alleged  he  had  against  government;  that 
D.  had  referred  the  plaintiff  for  information  on  the  subject  of  the 
said  claim  to  the  defendant,  qm  beings  and  aM  in  fad  the  deftndani 
wa$t  an  cfietr  in  ike  tertiee  of  gotemmeni^  and  ae  being  aUe» 
from  ike  means  of  knowledge  poeteued  by  Atw,  to  aford  enek 
information;  that  the  plaintiff  applied  to  the  defendant;  and  that 
the  latter  falsely  and  fraudulently  represented  to  the  plaintiff  that 
the  claim  was  entertained  by  government,  and  sure  to  be  paid,  and, 
as  the  defendant  believed,  within  three  months,  die  The  defendant 
pleaded  that  he  was  not  an  officer  in  the  service  of  government,  nor 
able,  from  the  means  of  knowledge  possessed  by  him,  to  afibrd 
information,  modo  et  fbrmi,  concluding  to  the  country :  Held,  thai 
the  first  part  of  the  plea  was  bad  as  being  a  traverse  of  an  imma- 
terial allegation,  and  the  second,  because  a  traverse  of  matter  not 
alleged  in  the  declaration.  The  defendant  farther  pleaded,  that  the 
said  supposed  representation  in  the  decUration  mentioned  was  not 
in  writing  signed  by  the  defendant,  acccrding  to  the  9  Gea  4,  c 
14,  and  that  it  was  verbal  only,  and  made  after  the  passing  and 
coming  into  effbdt  of  that  act :  Held  bad,  as  being  an  argumentative 
denial  of  the  matter  charged  in  the  declaration.  QiMtrc,  whether 
the  representation  disclosed  in  the  declaration  was  a  representation 
concerning  or  relating  to  the  credit  or  ability  of  D.,  within  the  0 
6eo.4,c.  14,s.  6t    TV/m/fy  v.  Jfoi^^or,  6  Scott,  N.  R.  906. 

14.  {hdeniure  not  tigned  by  plaintiff  pUa  of.)  To  a  declaration 
in  covenant  upon  an  indenture  of  lease,  by  the  lessor  against  the 
assignee  of  the  lessee,  a  plea  that  the  indenture  was  not  signed  by 
the  plaintiff,  or  by  any  agent  authorized  in  writing,  b  bad*  Ateline 
V.  Wkis9on,  4  M.  &  G.  801. 

15.  {Insolvent  Debtors  Act.)  A  declaration  in  covenant  stated  that 
the  plaintiff,  having  noortgaged  certain  lands  of  which  he  was  pos- 
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scssed,  to  secure  the  payment  of  lOOOZ.  and  interest ;  that  the  de- 
fendant covenanted  to  pay  the  same,  and  keep  the  plaintiff  harmless 
and  indemnified  from  the  payment  thereof.  Breach,  that  the  defend- 
ant had  not  paid  the  lOOOZ.  and  interest  to  the  mortgagee.  Plea, 
that,  before  the  plaintiff  was  called  upon  to  pay  the  1000/.  and 
interest,  the  plaintiff  petitioned  the  insolvent  court  for  his  discharge, 
but  did  not  insert  ihe  said  debt  of  1000/.  in  his  schedule,  and  that 
his  liability  to  pay  the  mortgage  arose  solely  in  consequence  of 
his  wrongful  omission  to  insert  the  debt  in  the  schedule.  A  verdict 
having  been  found  for  the  defendant  on  that  plea :  Held,  that  the 
plea  was  bad,  and  that  the  plaintiff  was  entitled  to  judgment  rum 
obstante  veredicto,    Allardo  v.  Kimherley^  12  M.  6c  W.  410. 

16.  {Interest — Where  recoverable  as  part  of  the  debt  upon  issue  on 
plea  of  payment,)  In  debt  on  a  promissory  note  for  40/.,  payable 
on  demand  "  with  lawful  interest  for  the  same,"  with  counts  for 
money  lent  and  money  due  on  an  account  stated,  the  defendant 
pleaded  *<  as  to  the  said  debts  in  the  declaration  mentioned,  except 
as  to  5/.''  (which  was  afterwards  paid  into  court),  payments  to  a 
larger  amount  before  action  brought,  going  on  to  allege  that  the 
plaintiff  accepted  and  received  the  same  *'  in  full  satisfaction  and 
discharge  of  the  said  debts^  except  as  aforesaid,  and  of  all  damages 
by  the  plaintiff  sustained  by  reason  of  the  retention  of  the  said 
debts,  except  as  aforesaid  :*'  Held,  that  the  interest  was  part  of  the 
debt,  and  recoverable  as  such  upon  an  issue  taken  on  this  plea. 
Hudson  V.  Fawcett,  8  Scott,  N.  R.  32. 

17.  (Limitation  of  policy — Insurance — Pleading,)  To  a  declara- 
tion on  a  policy  of  insurance  on  goods,  stating  the  usual  stipulations 
against  taking  at  sea  or  arrest,  and  averring  a  loss  by  arrest  and 
detention  under  the  authority  of  a  foreign  power,  the  defendant 
sought  to  plead  non-assumpsit  and  also  the  following  special  pleas : 
1st.  That  the  policy  was  made  and  subscribed  by  the  defendant, 
and  the  premium  paid  by  the  plaintiff,  as  in  the  declaration  men- 
tioned, on  a  certain  day,  to  wit,  6ec.  and  at  the  time  of  making  the 
said  policy  and  paying  the  said  premium ;  and,  in  consideration 
thereof,  it  was  agreed,  between  the  defendant  and  the  plaintiff  that 
the  said  policy  and  the  risks  thereby  insured  against,  should  not  be 
taken  or  understood  to  include  capture,  except  in  case  of  war ;  and 
that  the  ship  was  not  arrested  or  detained  in  war.  2d.  That  at  the 
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time  of  making  the  policy,  in  consideration  that  the  defendant  would 
subscribe  it  and  the  plaintiff  would  pay  the  premium,  it  was  by  a 
memorandum  or  slip,  by  consent  of  the  parties,  annexed  to  the 
policy,  and  made  part  thereof,  declared  and  agreed  that  the  policy 
should  extend  to  capture  in  case  of  war  only ;  and  that  the  arrest 
and  detention  of  the  vessel  in  the  declaration  mentioned,  was  not 
in  case  of  war.  The  court  disallowed  these  pleas,  on  the  ground 
that  the  facts  pleaded  in  them  might  be  given  in  evidence  under  the 
plea  of  non-assumpsit.    Heath  v.  Durante  12  M.  de  W.  438. 

18.  {MaitUenance-'Averw^eiU.)  In  case,  for  unlawfully  instigating 
the  bringing  an  action,  it  is  not  enough  to  aver  that  the  defendant 
**  unlawfully  did  advise,  promise,  instigate  and  stir  up*^  the  then 
plaintiff  to  commence  and  prosecute  the  action,  without  also  aver- 
ring that  it  was  commenced  and  prosecuted  without  reasonable  or 
probable  cause.    Flight  v.  Z^emon,  1  D.  &  Mer.  67. 

19.  {Mi^oinder  of  counts — C€LU  and  trespass,)  In  an  action  on 
the  case,  a  count  charging  that  defendant  distrained  certain  goods 
of  the  plaintiff  for  rent,  which  were  more  than  sufficient  to  have 
satisfied  the  rent  and  costs  of  distress,  that  he  retained  possession 
of  them  a  long  time ;  and  although  defendant  might  have  satisfied 
the  rent  and  costs,  he  afterwards  vexatiously  and  wrongfully  made 
a  second  distress  upon  the  said  goods,  and  also  upon  other  goods 
of  the  plaintiff  for  the  sanoe  rent,  and  wrongfully  withheld  the 
goods,  dec :  Held,  on  motion  in  arrest  of  judgment  for  misjoinder, 
that  this  was  a  count  in  case.  Lear  ▼•  Caldeeott,  3  G.  de  D. 
401. 

20.  {Money  lent  on  wufrtgage.)  Where  a  mortgage  deed  contains 
no  covenant  for  repayment,  so  that  no  action  can  be  maintained 
on  the  deed,  debt  for  money  lent  may  be  brought  in  the  ordinary 
indebitatus  form.     YaUs  v.  Aston,  3  6.  de  D.  351. 

21.  {Nof^oinder  of  husband  with  wife  as  plaintif^-Plea  in  ahate* 
ment.)  The  coverture  of  the.  plaintiff  cannot  be  pleaded  in  bar  to 
an  action  of  covenant  on  a  deed  made  b^ween  the  defendant  and 
the  plaintiff;  it  is  matter  for  a  plea  in  abatement  only.  Bendix 
V.  Wakeman,  12  M.  &  W.  07. 

22.  (Not  guUtif — An  admission  of  receipt  of  goods  bjf  carrier.) 
In  case  against  a  carrier  for  the  n^ligent  loss  of  goods  delivered 
to  him  to  be  carried  for  hire,  the  plea  of  **  not  guilty''  admits  the 
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receipt  of  the  goods  by  the  defendaot  under  a  contract  safely  and 
securely  to  carry  and  deliver,  and  merely  operates  as  a  denial  of 
the  loss  by  the  defendant's  negligence.  Webb  v.  PagCf  6  Scott, 
N.  R.  951. 

28.  {Not  guiUy — Running  down  Mhip.)  To  a  declaration  stating 
that  the  defendant  was  possessed  of  a  ship,  which,  by  the  careless- 
ness and  mismanagement  of  his  servants,  ran  foul  of  and  damaged 
the  plaintifTs  ship,  the  plea  of**  not  guilty**  admits  that  the  defend- 
ant was  possessed  of  the  ship,  and  only  denies  that  the  injury  was 
occasioned  by  the  carelessness,  &c.  of  his  servants.  Dunford  v. 
TratdeM,  12  M.  &  W.  529. 

S4.  {Not  po$9e$9ed,)  In  trespass  for  seizing  the  plaintiflTs  goods, 
the  defendant  pleaded  a  judgment  recovered  by  C.  against  F.,  and 
'  a  fieri  facias  sued  out  thereon,  directed  to  the  defendant  as  sheriff, 
commanding  him  to  levy  on  the  goods  of  F.,  by  virtue  of  which 
the  defendant  seized  and  took  in  execution  **  the  said  goods  and 
chattels  of  the  said  F.,'*  quse  est  eadem :  Held  bad  on  demurrer.  In 
trespass  de  bonis  asportatis,  a  plea  denying  that  the  goods  are  the 
plaintiff's,  puts  in  issue  the  property  in,  as  well  as  the  posHstiom 
of,  the  goods.    Harrison  v.  Dixon^  12  M.  6c  W.  142. 

25.  {Payment  to  asiumpritfor  rent — Uncertainty.)*  Assumpsit  on 
an  agreement,  bearing  date  the  20th  of  September,  1840,  whereby 
the  defendant  agreed  to  take  of  the  plaintiff  certaiq  premises,  from 
the  29th  of  September  instant,  at  the  rental  of  100  guineas  per 
annum.  The  declaration  was  dated  the  16th  February,  1842,  and 
averred  that  a  large  sum  of  money,  to  wit^  the  shmof2lOL  of  the 
rent  aforesaid^  for  a  long  period  of  time^  to  wit,  for  two  years, 
elapsed  after  the  making  of  the  said  agreement,  became  and  wcls 
due  and  in  arrear.  Plea,  Ist,  as  to  1051.  parcel,  payment ;  and 
2d,  except  as  to  the  said  sum  of  1052.,  parcel,  &c.,  that  no  part 
of  the  said  rent,  except  the  said  sum  of  1051.,  parcel,  6cc.  had  be- 
come or  was  due  or  payable  under  the  agreement  at  any  time 
before  the  commencement  of  the  suit :  Held,  on  special  demurrer 
to  the  second  plea,  that  it  was  sufficiently  certain  to  what  portion 
of  the  rent  that  plea  was  pleaded,  and  that  the  plea  was  good. 
Bright  V.  Beard,  1  D.  &  Mer.  35. 

i6.  {Ready  and  willing,  averment  of.)  A  count  in  assumpsit  stated, 
that  the  defendant  caused  to  be  shipped  on  board  a  ligiiicr,  where- 

12* 
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of  the  pfauQtiflT  was  owDfer,  oat  oT  a  ship  lying  in  the  rirer  Thames, 
certajD  goods  to  be  lightered  by  the  plaintifi*,  and  deliTered  at  the 
commercial  dock,  ibr  thedefeodant;  that  the  plaintiff  received 
the  goods  on  board  the  lighter,  and  agreed  with  the  defendant  to 
lighter  and  convey,  and  land  and  ddiver  them  for  him  aa  afore- 
said ;  and  the  defendant  promised  the  plaintiff  to  acoq^  the  goods 
at  the  commercial  dock,  in  a  reasonable  time  after  he  should 
have  notice  of  the  plaintiff  being  ready  to  land  and  deliver  them. 
Hie  count  then  averred,  that  the  said  lighter,  aAemtards,  to  wit, 
on,  dsc,  arrived  with  the  goods  at  the  commercial  dock,  and  that 
the  plaintiff  1MU  then  retidjf  to  land  and  deliver  them  to  the  defend- 
ant, of  which  the  defendant  then  had  notice:  and  although  a  rea- 
sonable time  for  the  defendant  to  accept  the  goods  at  the  commer- 
cial dock,  after  he  had  such  notice,  had  elapsed,  yet  the  defendant 
did  not,  though  requested  so  to  do,  within  soch  reasonable  time 
accept  the  goods,  but  neglected  and  refused  to  do  so  a  great  and 
unreasonable  time  after  the  expiration  of  a  reasonable  time  from 
the  period  when  he  had  such  notice:  Held  bad,  on  special  de- 
murrer, for  not  averring  that  the  plaintiff  was  rtad^f  mmd  wiUing 
during  a  rtOMonaUe  Hwte  afiar  notice^  to  land  and  deliver  the 
goods.     Granger  v.  Daere^  12  M.  ^  W.  431. 

27.  {Terwu  toplead  tsfnaUjr.)  Where  a  defendant  is  under  terms 
to  plead  issuably,  he  is  bound  to  plead  to  the  whole  declaration, 
and  not  so  as  to  invite  a  demurrer.  Hnghes  v.  Poole,  6  Scott, 
N.  R.  959. 

28.  {Want  of  anmderoHon  and  plea  at  to  pari  cfa  hUl  cfex* 
change^  and  papneni  a$  to  the  residue — Amouni  of  dawutgee 
where  no  evidence  given  in  support  of  such  a  plea.)  Assumpsit 
by  indorsee  against  the  maker  of  a  promissory  note  pajraUe  to  P. 
B.  Plea,  that  the  note  was  delivered  to  P.  B.  by  the  maker  with- 
out consideration,  and  in  order  that  P.  B.  might  raise  money  there- 
on in  the  maker's  behalf;  that  the  plaintiff  advanced  upon  the 
security  of  the  note  a  certain  small  sum  of  money,  to  wit,  2001., 
and  no  more,  and  the  note  was  therefore  indorsed  by  the  said  P. 
B.  to  the  plaintiff;  that  afterwards  and  before  the  commencement 
of  the  suit,  the  plaintiff  was  paid  and  satisfied  by  the  defendant  all 
the  money  by  him  so  advanced  as  aforesaid,  and  all  his  right, 
title  and  cause  of  action  upon  and  in  respect  of  the  same.    The 
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replication  denied  the  payment  and  satisfaction.  At  the  trial  the 
defendant  gnve  no  evidence  in  support  of  the  plea,  and  the  jury 
found  a  verdict,  under  the  direction  of  the  judge,  for  the  whole 
amount  of  the  note :  Held,  that  the  direction  was  right,  and  that 
the  defendant  could  not  avail  himself  of  the  admission  in  the  plead- 
ings, that  only  20fOZ.  had  been  advanced,  to  limit  the  plaintiff's 
right  to  recover  to  that  sum.  When  a  plea  consists  of  two  mate- 
rial allegations,  one  of  which  is  traversed,  and  found  against  the 
defendant,  the  whole  plea  fails.  Robins  v.  Maidstone^  1  D.  & 
Mer.  30. 

29.  {Writ  ofca.  sa.  set  aside^  replication  to  plea  of,)  Trespass 
for  assault  and  false  imprisonment.  Plea  of  justification  under  a 
writ  of  ca.  sa.  Replication,  that  the  said  writ  was  aQer  the  issu- 
ing thereof,  and  before  the  commencement  of  the  suit,  ordered  to 
be  set  aside,  and  was  set  aside  by  order  of  a  judge :  Held,  on  spe- 
cial demurrer,  that  the  replication  was  bad  for  not  averring  that 
the  writ  was  set  aside  for  irregularity.  Prentice  v.  Harrison^  1 
D.  &  Mer.  50. 

RIGHT  TO  WATER.  {Subterraneous  waters.)  The  owner  of 
land  through  which  water  flows  in  a  subterraneous  course  has  no 
right  or  interest  in  it  which  will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carrying  on  mining  operations  in 
his  own  land  in  the  usual  manner,  drains  away  the  water  from  the 
land  of  the  first-mentioned  owner,  and  lays  his  well  dry.  Qu4Bre, 
if  the  well  had  been  ancient,  whether  there  would  have  been  any 
difference.     Acton  v.  Blundell,  12  M.  Ac  W.  324. 

SHIPOWNER.  {Liability  of  part-owner  for  repairs.)  In  order 
to  charge  a  party  by  reason  of  his  name  appearing  on  a  ship's 
register  as  part-owner,  for  repairs  done  to  the  ship',  it  must  dis- 
tinctly appear  that  they  were  done  upon  his  credit,  and  that  the 
order  for  them  was  given  with  his  authority,  express  or  implied. 
The  defendant,  part-owner' of  a  ship,  by  an  agreement  made  in 
June,  1840,  contracted  for  the  sale  of  her  interest  therein  to  one 
Virtue,  and  received  the  price  by  bill  at  six  months,  dated  the 
13th  of  July,  drawn  by  Virtue  on  one  Bishop,  who  was  also  a 
part-owner,  and  who  acted  as  ship's  husband.  By  arrangement 
between  Virtue  and  Bishop  the  bill  of  sale,  which  was  dated  the 
18th  of  August,  was  made  to  Bishop,  by  whom  the  acceptance 
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wa»  aAerwards  paid.  The  jury  hayiDg  found  that  the  bill  of  tale 
was  boni  fide  executed  in  purauance  of  the  prior  contract :  Held, 
that  the  defendant  was  not  responsible  for  repairs  dmie  to  the  ship 
upon  the  order  of  Bishop  between  the  llik  of  June  and  ike  6tk  rf 
August.    Curling  and  othere  v.  Robertsanf  8  Scott,  N.  R.  12. 

SLANDER.  (Charging  a  party  with  kating  a  disgusting  dis- 
ease,) To  say  of  a  man  that  he  has  the  venereal  disease,  is 
actionable  without  proof  of  special  damage,  though  it  is  otherwise 
if  the  words  are  spoken  in  the  past  tense.  Bloodworth  ▼•  Crrajf, 
8  Scott,  N.  R.  9. 

STATUTE  C^  FRAUDS.  (Acceptance  of  several  parcels.) 
Where  an  order  is  given  for  goods,  some  of  which  are  ready  made 
at  the  time  of  the  contract,  and  the  rest  are  to  be  manufactured 
according  to  order,  and  the  goods  which  are  ready  made  are 
afterwards  delivered  and  paid  for,  the  acceptance  of  them  is  a  part 
acceptance  of  the  whole,  to  satisfy  the  provisions  of  the  statute  of 
frauds,  29  Car.  2,  c.  8,  s.  17,  and  the  9  Geo.  4,  c  14,  s.  7,  as 
the  whole  forms  one  entire  contract.  Scott  v.  The  Eastern  Cotm- 
ties  Railwajf  Companjf^  12  M.  &  W.  33. 

STATUTE  OF  LIMITATIONS.  (Debt  pa^bU  iy  instalmenis 
— Assumpsit.)  The  declaration  stated,  that  in  1832  defendant, 
being  indebted  to  plointiflTin  3301.,  gave  a  warrant  of  attorney  for 
the  amount,  subject  to  a  defeasance,  stating  that  the  warrant  was 
given  to  secure  payment  of  the  above  sum  by  uistalments,  the  last 
of  which  was  payable  in  1835,  and  tliat,  in  case  default  should  be 
made  in  payment  of  any  of  the  instalments,  the  plaintiff  should  be 
at  liberty  to  enter  up  judgment  and  issue  execution,  levy,  recover 
and  receive  all  or  so  much  of  the  debt  as  should  be  unpaid  at  the 
time,  the  same  as  if  all  the  periods  of  payment  had  expired  by 
effluxion  of  time.  And  thereupon,  in  consideration  that  plaintiff 
would  forbear  until  the  time  specified  in  the  defeasance,  defendant 
promised  to  pay  the  instalments  at  the  times  mentioned.  The 
declaration  then  stated  that  plaintiff  forbore,  and  alleged  non-pay* 
ment  of  some  of  the  instalments.  Plea :  statute  of  limitations  and 
issue  thereon.  It  appeared  at  the  trial  that  the  first  default  in 
payment  of  an  instalment  was  made  more  than  six  years  before 
action  :  Held,  that  the  plaintiff  might  have  sued  on  the  first  default 
for  the  whole  amount  remaining  unpaid,  and  that,  therefore,  the 
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Statute  was  a  bar  as  to  all  the  instalments.  Hemp  v.  Garland,  3 
G.  &  D.  402. 
2.  {Payment  of  interest  hy  co-executor,)  To  an  action  by  the 
payee  of  a  promissory  note  for  180L  against  the  defendants,  as 
surviving  executors  of  William  P.,  the  maker,  the  plaintiff,  to 
take  the  case  out  of  the  statute  of  limitations,  proved  that  he  had 
been  supplied  by  Joseph  P.,  the  deceased  executor,  with  malt  and 
other  articles,  and  he  put  in  evidence  an  account  between  them, 
signed  as  follows: — ^'^ Settled,  Joseph*,^  on  one  side  of  which  the 
plaintiff  was  charged  with  various  quantities  of  malt,  and  on  the 
other  side  had  credit  for  paynnents;  there  being,  amongst  others, 
the  following  item :"  To  one  year's  interest,  15/. :"  Held,  that 
this  settlement  of  account  was  evidence  of  payment  of  the  15/.  by 
Joseph  P.,  but  not  in  his  repr^entative  character.  Semble,  per 
Parke,  B.,  that  payment  by  one  executor  will  not  take  the  case 
out  of  the  statute  of  limitations  as  against  the  co-executor. 
SchoUf  V.  WaUon,  12  M.  6d  W.  510. 

SURRE^DfiR.  {Sufficiency  of,)  A  surrender  may  be  by  parol, 
and  a  surfBader  to  one  of  two  joint  tenants  enures  to  both.  The 
defendant  took  premises  for  the  plaintifis  under  a  written  agree- 
ment; before  any  rent  became  due,  the  defendant's  wife  delivered 
up  the  key  to  one  of  the  plaintifis  (who  alone  had  acted  in  the 
matter,  except  as  to  the  execution  of  the  agreement),  who  accepted 
it :  Held,  that  this  amounted  to  a  surrender  by  operation  of  law, 
that  the  two  lessors  were  bound  by  the  acquiescence  of  the  one, 
and  that  they  could  not  aAerwards  object  that  the  tenant's  wife 
had  no  authority  from  her  husband  to  deliver  up  the  key.  Dodd 
V.  Acldom,  7  Scott,  N.  R.  415. 

TROVER.  {Stoppage  in  transitu — Order  for  delivery  not  an 
estoppel,)  The  defendant  bavins  purchased  of  one  T.  timber, 
which  was  warehoused  as  T.'s  in  the  West  India  docks,  con- 
tracted to  sell  it  to  P.  and  son,  received  from  them  a  bill  at  seven 
months  date  for  the  price,  and  gave  them  a  delivery  order.  The 
dock  company  declined  to  act  upon  this  order,  but  required  the 
order  of  T.  P.  and  son  aftenvards,  and  before  T.'s  order  was 
obtained,  became  bankrupt,  the  bill  remaining  unpaid.  The  de- 
fendant afterwards  obtained  the  timber  from  the  docks :  Held,  that 
the  assignees  of  P.  and  son  were  not  entitled  to  maintain  trover 
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for  the  timber,  and  the  defendant  waa  not  estopped  by  the  order 
giTen  by  him  for  intercepting  the  delivery.  Lackingiom  t.  AjUuT' 
Um^  8  Scott,  N.  R.  88. 

TRUSTEES  UNDER  DEED  OF  SEPARATION.  {Adumfar 
arrears  braugki  without  their  ianciianJ)  An  action  having  been 
brought  in  the  names  of  the  executors  of  the  surviving  trustee 
under  a  deed  of  separation,  to  recover  from  the  husband  arrears 
of  certain  weekly  paym^bts  alleged  to  be  due  to  the  wife  there- 
under, the  executors  obtained  a  judge's  order  to  stay  the  proceed- 
ings, on  the  ground  that  the  action  was  brought  without  their 
sanction :  the  court  directed  that  the  action  might  proceed,  upon 
an  indemnity  against  costs  being  given  to  the  executors,  to  the 
satisfaction  of  the  master, — it  appeared  from  the  affidavit  of  the 
wife  (unanswered),  that  the  testator,  though  he  had  not  executed 
the  deed,  had  consented  to  become  a  trustee,  and  had  acted  in  the 
trust.     Orchard  v.  C<mUting,  6  Scott,  N.  R.  843. 

USURY.  (12  iifm.  st.  2,  c.  16— PenaUy.)  The  stat  2  ds  8 
Vict,  c  87,  s.  1,  which  enacts,  ^<  that  no  bill  of  exchange,  dsc,  nor 
any  contract  for  the  loan  or  forbearance  of  money  above  lOZ.,  shall 
be  a^flfected  by  reason  of  any  statute  or  kw  in  force  for  the  preven- 
tion of  usury ;  provided  that  nothing  therein  contained  shall  extend 
to  the  loan  or  forbearance  of  money  upon  security  of  any  lands, 
tenements,  or  hereditaments ;''  does  not  repeal  the  12  Ann.  st.  2, 
c  16,  but  takes  out  of  its  operation  all  contracts  made  usurious  by 
that  statute,  except  such  as  relate  to  land ;  and  therefore  a  count  in 
a  declaration  for  usury  in  the  general  words  of  the  stat.  of  Anne, 
is  good,  without  showing  that  the  contract  was  one  aflecting  land« 
Where  a  statute  creating  a  penalty  contains  an  exception  in  the 
enacting  clause,  the  plaintiff  must  show  that  the  defendant  is  not 
within  the  exception :  but  where  the  exemption  comes  by  way  of 
proviso,  either  in  a  subsequent  section  or  a  subsequent  statute,  it  is 
matter  of  defence,  and  must  be  pleaded.  QtMsre,  whether  the  same 
rule  does  not  prevail,  where  the  exception  comes  by  way  of  j»rom#o 
in  the  same  section  as  the  enactment  mbauli  v.  Crtftson,  12  M. 
&  W.  88. 

2.  {What  awunmis  to  usurious  eonbraet — PUa  of  usiury.)  Debt  on 
a  bond  given  by  the  defendant  to  the  plaintijfli,  in  the  penal  sum  of 
700Z.,  conditioned  for  payment  of  850Z.,  with  interest  at  5Z.  per 
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cent,  per  annum,  by  certain  instalments,  and  also  for  payment, 
during  such  time  as  the  350/.  and  interest,  or  any  part  thereof, 
remained  unpaid,  of  the  annual  premium  of  26/.  2«.  8(/.,  payable 
on  a  policy  of  assurance  on  life  for  800/.,  deposited  as  a  collateral 
security  for  the  re-gayment  of  the  350/.  and  interest,  and  all  costs 
to  be  incurred  in  enforcing  performance  of  the  bond ;  with  a  proviso 
that  the  moneys  to  be  ultimately  recoverable  on  the  bond  should  not 
exceed  500/.  Breach,  non-payment  of  the  350/.  Plea,  setting  out 
the  condition  of  the  bond  on  oyer,  and  alleging  that,  at  the  time  of 
making  it,  it  was  corruptly  agreed  between  the  plaintiffs  and  the 
dafendant,  that  the  plaintifis  should  lend  the  defendant  350/.,  to  be 
repaid  by  instaUnents,  with  5/.  per  cent,  interest,  being  the  moneys 
of  a  life  insurance  company,  of  which  the  plaintifis  were  members, 
and  that  the  defendant  should  insure  his  life  with  that  company  for 
800/.,  at  an  annual  premium  of  26/.  2«.  Sd.  (the  same  being  a 
larger  sum  than  was  necessary  to  secore  the  re-payment  of  the 
3507.,)  and  should  deposit  the  policy  with  the  plaintifis  as  a  col- 
lateral security  for  the  re-payment  of  the  350/.  and  interest.  The 
plea  then  averred,  that  in  pursuance  and  part  performance  of  such 
corrupt  contract,  the  defendant  efiected  the  policy  of  insurance  for 
800/.,  for  the  benefit  of  the  insurance  company,  executed  the  bond 
in  question,  and  deposited  the  polipy  with  the  plaintifis  as  a  col- 
lateral security;  and  that  the  interest  on  the  350/.,  together  with 
the  premium  payable  on  the  policy,  exceeded  the  rate  of  5/.  for 
the  forbearing  of  100/.  for  a  year,  against  the  form  of  the  statute, 
whereby  the  bond  was  void:  Held,  that  the  contract  stated  in  the 
plea  was  not  usurious,  and  that  the  plea  was  bad  in  substance : 
Dawnes  v.  Green,  12  M.  &  W.  481. 
VERDICT.  {Several  coutUm  on  $ame  nuitter.)  Assumpsit.  The 
declaration  contained  two  counts:  1st  count,  that  plaintifi'purchased 
of  defendant  a  horse  warranted  sound :  breach,  that  the  horse  was 
unsound.  2.  That  plaintifi*  purchased  of  defendant  a  certain  other 
horse  warranted  quiet,  dec. :  breach,  that  the  horse  was  not  quiet. 
At  the  trial  it  appeared  that  there  was  only  one  contract  with  re- 
spect to  one  horse,  and  that  the  promises,  in  the  two  counts  men- 
tioned were  parts  of  that  contract:  Held,  that  the  case  was  within 
rule  seven  of  Hilary  term,  4  Will.  4,  which  provides  that  where 
there  are  several  counts,  and  a  plaintifi*  fails  to  establish  a  distinct 
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subject-matter  of  oomplaint  oo  them,  the  Terdict  shall  pass  agiuDsl 
him  OD  each  count  which  he  shall  have  so  failed  to  establish ;  and 
that  the  plaintiff  was  not  entitled  to  recorer  on  both  counts*  Deere 
V. /rejf,  8  G.  &  D.  470. 

WAY.  {ObgtrucHan.)  The  plaint  iff  declared  that  he  carried  on  the 
business  of  a  licensed  victualler  in  a  certain  house  abutting  upon 
the  river  Thames,  which  was  of  right  accessible  from  the  river  to 
persons  navigating  thereon  in  boats  and  other  crafl;  that  the  de« 
fendontSy  with  intent  to  hinder  and  prevent  persons  from  coming 
from  the  river  to  the  plaintiff's  house  for  refreshments,  wrongfully 
and  maliciously  placed  certain  beams  and  spars  so  that  they  might 
and  did  at  certain  states  of  the  tide  drifl  and  float  opposite  to  and 
against  the  plaintiff's  house,  and  thereby  obstruct  the  access  thereto 
from  the  river;  and  that  divers  persons  who  would  otherwise  have 
come  to  the  plaintiff's  house  for  refreshments  were  thereby  hin- 
dered and  prevented  from  so  doing :  Held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  disclosed  such  a  private  and  particu- 
lar damage  to  the  plaintiff  as  to  intitle  him  to  maintain  an  action 
for  the  obstruction.    Rose  t.  GroveMj  6  Scott,  N.  R.  645. 

WITNESS.  {Wife  of  co^fendani.)  In  trespass  against  two  de- 
fendants for  taking  the  plaintiff's  goods,  the  wife  of  one  of  them, 
against  whom  the  case  is  clearly  proved,  is  not  a  competent  witness 
for  the  other,  to  prove  that  he  did  not  authorize  the  taking  of  the 
goods.    Hawkeswortk  v.  Showier^  12  M.  &  W.  45.  ' 


HOUSB   OF  LOBDS. 

[Selectioof  from  9  Clark  and  Fioiiellj,  part  4»  and  10  Clark  and  FmneUj,  parts 

1  and  3.] 

CHANCERY  JURISDICTION.  {Foreign  itfants.)  A  Scotchman, 
by  deed  duly  made  in  the  Scotch  form,  appointed  his  wife  and 
eight  other  persons,  all  domiciled  and  resident  in  Scotland,  to  be 
tutors  and  curators  of  his  infant  daughter.  Upon  his  death,  his 
widow  and  four  only  out  of  the  eight,  accepted  the  trusts  of  the 
deed.  The  widow  afterwards,  with  consent  of  her  co-trustees, 
brought  the  infant  to  England^  and  afler  residing  for  three  years 
in  various  places  there,  for  the  health  of  both,  the  widow  died,  re- 
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commending  tbfi  infant  to  the  care  of  her  grandfather,  who  was 
then  residing  it  England,    The  grandfather  filed  a  bill  in  chan- 
cery, in  the  infant's  name,  for  the  sole  purpose  of  making  her  a 
ward  of  court,  and  preventing  her  removal  to  Scotland;  and 
upon  a  contest  arising  between  him  and  the  Scotch  tutors  for  the 
guardianship  of  the  infant,  the  lord  chancellor  made  an  order  in 
the  usual  form,  referring  it  to  the  master  to  approve  of  proper 
persons  to  be  guardians :  Held,  hj  the  lords,  affirming  such  order: 
Ist  That  the  Scotch  testamentary  tutors  were  not  testamentary 
guardians  in  England^  according  to  the  act  12  Car.  2,  c  24.   2d. 
That  the  court  had  jurisdiction  to  appoint  guardians  to  the  infant, 
although  her  domicile  and  all  her  property  were  situated  in  Scot* 
land.    3d.  That  the  court  was  bound  to  appoint  guardians  to  the 
infant,  being  made  a  ward  by  the  mere  filing  of  the  bill ;  and  al- 
though the  Scotch  testamentary  tutors  had  the  exclusive  control  of  all 
her  property,  answerable  to  the  Scotch  courts  only,  they  had  no 
authority  over  the  infant  in  England^  nor  power  to  protect  her, 
nor  entitled  by  virtue  of  the  deed  of  appointment,  or  by  interna- 
tional law,  to  be  confirmed  or  appointed  her  guardians  in  England. 
Dissentientibus,  lord  Brougham  and  lord  Campbell.    4tb.  That 
persons  residing  out  of  the  jurisdiction  may,  if  otherwise  qualified, 
be  appointed  guardians  jointly  with  a  person  who  resides  perma- 
nently within  the  jurisdiction.  QutBrCf  whether  a  hill  filed  to  make 
an  infimt  a  ward  of  court  ought  not  to  allege  some  right  or  claim 
of  the  infant  to  property  within  the  jurisdiction,  although  untruly. 
Johnstone  v.  Beattie,  10  C.  6c  P.  42. 
CONSTRUCTION  OF  WILL.  {Demse— Remainder— First  male 
heir  of  the  branch  of  a  family — Vesting.)    E.  C.  by  his  will, 
dated  in  1786,  gave  his  estate  of  T.  to  certain  persons  for  life, 
and  after  their  decease  to  his  kinsman  J.  C.^  or  his  male  heir ;  and 
if  no  male  heir  lawfully  begotten  by  the  said  J.  C,  then  the  above 
lands  to  fall  to  the  first  male  heir  of  the  branch  of  his  uncle  R.  C.'s 
family,  yielding  and  paying  to  such  of  the  daughters  of  the  afore- 
said R.  C,  which  should  be  then  living,  the  sum  of  100/.  each  at 
the  time  of  the  taking  possession  of  the  aforesaid  estates.    The 
testator  died  in  1787 ;  R.  C.  died  six  years  before,  having  led  five 
daughters  only,  all  married ;  the  eldest  had  several  daughters  but 
no  son;  each  of  the  others  had  sons;  all  these  persons  were  known 
VOL.  V.  13 
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to  the  testator.    J.  C.  died  in  1808  without  having  a  son  lawfiilly 
begotten.    The  eldest  daughter  of  R.  C.  died  in  1799,  having  no 
son,  but  leaving  a  daughter  who  had  a  son,  bom  in  1795,  both 
still  living.    The  second  died  in  November,  1820,  having  had 
two  sons,  one  bom  in  1763,  who  died  in  1S17 ,  the  second  bom  in 
1770,  still  living.    The  third  died  in  1813,  leaving  two  sons,  one 
bom  in  1771,  who  died  in  1813;  the  other  bora  in  1773,  still 
living.    The  fourth  died  in  1804,  leaving  a  son  bom  in  1768, 
who  died  in  1819,  having  devised  to  his  wife  in  fee.    The  fifth, 
still  living,  had  a  son  bora  in  1772,  who  is  still  living.    The  life 
estate  in  the  devised  lands  expired  in  July,  1820:  Held,  1st.  That 
the  remainder  devised  to  the  first  male  heir  of  the  branch  of  R.  C.'s 
family  was  a  contingent  remainder  in  fee  simple.    2d.  That  such 
remainder,  if  once  vested,  could  not  become  devested,  so  as  to 
admit  another  in  preference  to  him  in  whom  it  had  vested,    dd. 
That  said  remainder  did  not  vest  in  R.  C.'s  second  daughter's 
son.  QtMsre,  as  between  the  titles  of  th^  grandson  of  R.  C.'s  eldest 
daughter  and  the  son  of  R.  C's  fourth  daughter  T  Lord  Brougham 
was  of  opinion  (supported  by  five  of  the  judges),  1st.  That  the 
words  *^  first  male  heir''  were  not  used  by  the  testator  to  denote  a 
person  of  whom  an  ancestor  might  be  living,  but  meant  an  heir 
of  a  deceased  ancestor,  in  the  technical  sense.    2d.  That  the  said 
remainder  first  vested  in  interest  in  1804,  on  the  death  of  R.  C/s 
fourth  daughter,  and  vested  in  her  son.    Lord  Cottingham  (sup- 
ported by  six  other  judges)  was  of  opinion:  1st.  That  the  words 
'^  first  male  heir"  were  used  to  denote  a  person  of  whom  an  an- 
cestor might  be  living.    2d.  That  the  said  remainder  did  not  first 
vest  in  interest  in  R.  C.'s  fourth  daughter's  son.    (His  lordship 
did  not  say  when  or  in  whom  it  vested ;  two  of  these  judges  said  it 
vested  in  the  first  daughter's  grandson,  on  that  daughter's  death 
in  1799 ;  two  others  said  it  then  vested  in  R.  C.'s  second  daugh- 
ter's son ;  and  the  remaining  two  said  the  will  was,  in  that  respect, 
void  for  uncertainty.)     Winter  v.  PerraH^  9  C.  dc  F.  606. 
I.  {Devise — VesHng.)    A  testator  gave  all  his  real  personal  estates 
to  trustees ;  and  as  to  his  lands  at  W.,  which  he  held  in  fee  sim- 
ple, he  directed  that  the  trustees  should  stand  seised  thereof  in 
trust  to  convey  the  same  to  6.  H.  A.,  *^  when  and  as  soon  as  he 
should  attain  his  age  of  twenty-one  years ;"  but,  in  case  he  should 
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die  before  he  attained  that  age  without  leaving  issue  of  his  body, 
then  that  the  said  lands  at  W.,  given  and  devised  to  him,  should 
sink  into  the  residue  of  the  testator's  real  and  personal  estates : 
and  he  gave  the  residue  to  J.  6.  At  the  testator's  death  G.  H.  A. 
was  only  twelve  years  of  age :  Held,  that  an  equitable  estate  in 
fee  in  the  lands  at  W.  vested  in  G.  H.  A.  immediately  on  the 
testator's  death,  liable  to  be  devested  in  the  event  of  his  dying 
under  twenty -one  without  leaving  issue  of  his  body.  Pkipps  v. 
Ackers,  9  C.  &  F.  583. 

EVIDENCC.  (Declaratiotts  in  answer  to  bill)  Declarations 
made  by  a  party  in  possession  of  an  estate,  in  his  answer  tp  a  bill 
in  chancery,  are  admissible  in  evidence  against  him,  and  persons 
deriving  from  him ;  but  declarations  by  him  of  what  he  heard 
another  person  state — not  adding  that  he  believed  the  statement — 
are  not  admissible  to  cut  down  or  defeat  his  estate.  Lord  TVim- 
Ustown  V.  Kemmis,  9  C.  &  F.  780. 

2.  (Mutilated  deed.)  The  objection,  that  a  deed  tendered  in  evi- 
dence has  been  mutilated,  applies  rather  to  the  value  of  the  evi- 
dence than  to  its  admissibility.  Lord  Trimlestown  v.  Kewmis, 
0  C.  &  F.  775. 

8.  {Old  Prayer  Book— Age  of  handwriting— Tombstone.)  The 
case  of  a  claimant  of  a  peerage  depeodtng  on  the  genuineness  of 
entries  written  in  an  old  prayer  book,  and  dated  1728  and  1729, 
several  witnesses,  whose  occupation  for  a  k>ng  time  made  them  so 
conversant  with  the  manuscript  of  difierent  ages,  that  they  could 
take  on  themselves  to  name  the  period  in  which  any  manuscript 
previous  to  the  year  1700  was  written,  were  all  of  opinion  that 
the  entries  were  written  in  the  early  part  and  before  the  middle  of 
the  last  century,  and  at  or  about  the  period  of  their  dates :  Held, 
that  such  evidence  was  but  small  testimony,  hardly  entitled  to  any 
weight,  especially  as  the  book  containing  the  entries  was  not 
satisfactorily  identified.  A  claimant  to  a  peerage,  after  his  case 
was  referred  to  the  house  of  lords,  and  evidence  taken  on  it,  pre- 
sented an  additional  case,  alleging  an  inscription  on  a  tombstone 
in  a  church-yard  in  Ireland,  which,  if  proved,  would  sustain  the 
claim.  The  tombstone  could  not  be  produced;  several  witnesses 
from  the  neighbourhood  swore  positively  that  they  saw  the  tomb- 
stone and  inscription  about  twenty  years  ago.    There  was  no 
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Bwlerial  dfaerepanej  in  their  0(atameiit8,  nor  were  aay  ^ 
called  to  oontiadiet  them :  Held,  that  the  evideooe  was  not  aoffi- 
eientof  the  eiiiliHioe  of  thetombetooeoroftheioacriptioD;  and 
the  n^^eet  of  the  daimant  to  tlua  material  part  of  his  caae  earlier 
faidaeed  a  jnapkiiDn  of  fiaod,  which  could  not  be  redM»?ed  without 
the  production  of  the  tombatone  or  of  other  witneaaea  of  greater 
credit  from  the  neighhoorhood.  Tke  TVoey  Peemgtf  10  C.  6t 
F.  154. 

4.  {Pari  of  hideiUmre—CmModp)  Part  of  an  old  indentare  rela- 
ting to  the  lands  in  qnestiony  appearing  to  haTe  been  serered  widi 
a  aharp  instrument,  and  formerly  in  the  custody  of  the  plaintiflTa 
ateward  untQ  litigation  commenced  between  them,  aflerwards 
handed  over  to  the  succeeding  steward,  from  whoae  custody  it  is 
produced  at  the  trial,  is  admissible  in  CTidence  against  the  plain- 
tiff,  in  support  of  the  case  of  the  defendant,  who  dermd  title  from 
the  former  steward*  Lard  IHmUiiawn  t«  JCrtaatif,  9.  C  dc.  F. 
778. 

5.  (Prorf4f  tmmiwriHng^SciaiHfe  wUnem  SoKeiior.)  On  a 
daim  to  an  ancient  peerage,  a  family  pe£gree,f  reduced  from  the 
proper  custody,  and  purporting  to  ha?e  been  made  by  an  staoestor 
of  the  daimant  before  the  year  1751,  was  oftred  in  eridence,  on 
proof  of  the  handwriting  by  a  witness  who  had  been  for  many 
years  an  inspector  of  franks  and  oflkid  correspondence,  and  who 
aaid  that,  from  a  few  inspections  he  had  of  two  or  thiee  other 
documents,  which  were  proved  to  be  of  the  same  ancestor's  writing, 
he  had  fcnrmed  in  his  mind  such  a  standard  of  the  character  of  hia 
handwriting  as  to  be  able,  without  immediate  comparison  with 
those  docnmfnts,  to  say  whether  any  other  document  produced  to 
him  was  or  was  not  in  the  same  handwriting;  Held,  that  the  en- 
dencewas  inadmiasible :  Hdd,  that  the  daimant*e  solidtor,  who 
aaid  he  had  acqnirud  a  knowledge  of  the  ancestor's  handwritbg, 
fiomhaTinghad  oocaaion  from  time  to  time,  in  the  course  of  his 
business  for  the  daimant,  to  examine  aeveral  deeds  and  other 
documento  written  or  aigned  by  the  ancestor  and  which  came  to 
the  daimant  together  with  property  formerly  belonging  to  that 
ancestor,  was  a  competent  witness  to  prove  the  handwriting  of  the 
pedigree.    Tke  ISlstsofter  Peerage^  10  C.  &.  F.  193. 

6.  (Sqrff  f  em^brwmiorf  of  pUuwHJTM  ease.)  '  Evidoice  ofiered  in 
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^^^^9  to  rebut  the  case  made  by  the  defendaDt,  is  inadmissible, 
if  it  is  only  confirmatory  of  the  plaintifTs  original  case.  Lord 
Trimlestown  v.  Kemmis^  9  C.  &  F.  781. 

LEASING  POWER.  (Execvtion.)  A  will,  devising  real  estates, 
gave  a  power  to  the  devisees,  for  life,  to  demise  and  lease  the  same 
for  any  term  not  exceeding  21  years  in  possession,  "  so  as  upon 
every  such  lease  there  should  be  reserved  and  made  payable,  dur- 
ing the  continuance  thereof,  the  best  improved  yearly  rent  that 
could  reasonably  be  had  for  the  same,  without  taking  any  sum  of 
money  by  way  of  fine  or  income,  for  or  in  respect  of  such  lease." 
The  first  devisee  for  life,  in  exercise  of  this  power,  made  a  lease 
for  21  years,  from  the  11th  of  October,  1883,  at  the  yearly  rent 
of  903/.,  payable  by  equal  half-yearly  payments,  on  the  6th  of 
April  and  11th  of  October  in  every  year,  except  the  last  half- 
year's  rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on 
the  1st  of  August  next  before  the  determination  of  the  said  term : 
Held,  by  the  lords,  concurring  in  the  opinion  of  a  majarity  of  the 
judges,  and  reversing  the  judgment  of  the  exchequer  chamber, 
that  the  lease  was  a  valid  execution  of  the  power.  Rutland  v. 
Wytke,  10  C.  &  F.  419. 

LUNATICS,  CRIMINAL.  {Evidence— Right  of  Lords  to  ques- 
tion judges,)  The  house  of  lords  has  a  right  to  require  the 
judges  to  answer  abstract  questions  of  existing  law.  Notwith- 
standing a  party  accused  did  an  act  which  was  in  itself  criminal, 
under  the  influence  of  insane  delusion,  with  a  view  of  redressing 
or  revenging  some  supposed  grievance  or  injury,  or  of  producing 
some  public  benefit,  he  is,  nevertheless,  punishable  if  he  knew  at 
the  time  that  he  was  acting  contrary  to  law.  That  if  the  accused 
was  conscious  that  the  act  was  one  which  he  ought  n6i  to  do,  and 
if  the  act  was  at  the  same  time  contrary  to  law,  he  is  punishable. 
In  all  cases  of  this  kind,  the  jury  ought  to  be  told  that  every  man 
is  presumed  to  be  sane,  and  to  possess  a  sufidcient  degree  of  rea- 
son to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction ;  and  that  to  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that  at  the  time  of  committing 
the  act,  the  party  accused  was  labouring  under  such  a  defect  of 
reason  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
ji:ality  of  the  act  he  was  doini,  or  as  not  to  know  thnf  whu!  lie  was 
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doing  was  wrong.  That  a  party  labouring  onder  a  partial  delu- 
sion must  be  considered  in  the  same  situation,  as  to  responcibility, 
as  if  the  facts,  in  respect  to  which  the  delusion  exists,  were  real. 
That  when  an  accused  person  is  supposed  to  be  insane,  a  medical 
man  who  has  been  present  in  court  and  heard  the  evidence,  may 
be  asked,  as  a  matter  of  science,  whether  the  facts  stated  by  wit- 
nesses, supposing  them  to  be  true,  show  a  state  of  mind  incapable 
of  distinguishing  right  from  wrong.  Daniel  IPNaughUtCM  ea$e^ 
10  C.  6c  F.  200. 

MARRIAGE  SETTLEMENT.  {Nextafkin—ParefOMandehad.) 
By  the  settlement  made  on  the  marriage  of  E.  M.,  the  ultimate 
limiuition  of  a  sum  of  10,000/.,  which  her  father  thereby  cove- 
nanted to  pay,  was  **  to  such  person  or  persons  as  at  the  time  of 
her  death  should  be  her  next  of  kin.**  E.  M.  died,  leaving  her 
husband  and  a  child  of  the  marriage,  and  her  own  father  and  mo- 
ther, surviving:  Held  (affirming  a  decree  of  the  master  of  the 
rolls,)  that  the  father,  mother,  and  child  of  E.  M.  were  equally 
her  next  of  kin,  and  were  entitled,  under  the  limitation,  to  the 
10,000Z.  in  joint  tenancy.  By  a  marriage  settlement,  the  wife's 
portion  was  limited  to  her  for  life,  remainder  to  her  husband  for 
life,  remainder  to  the  children  of  the  marriage,  to  be  vested  at 
twenty-one,  or  marriage ;  and,  in  case  none  should  attain  that  age 
or  marry,  then  in  trust  for  the  brothers  and  sisters  of  the  wife,  or 
their  issue,  as  she  should  appoint ;  and,  in  default  of  appoiptroent, 
in  trust  for  the  next  of  kin :  Held,  that  the  child  of  the  maniage 
was  not  excluded  from  taking  under  the  ultimate  limitation.  Upon 
an  appeal  against  the  decree  dismissing  the  bill,  the  respondent 
may,  in  supporting  the  decree,  raise  points  in  his  case  and  argu- 
ment, that  were  not  raised  in  the  court  below.  Wiikif  v.  MangU$^ 
10  C.  &  F.  215. 

PATENT,  (/nuenliofi— PHor  uu.)  A  person,  to  be  entitled  to 
a  patent  for  an  invention,  must  be  the  fir Mt  and  true  inventor ;  and 
there  must  not  be  any  public  use  thereof,  by  himself  or  others, 
prior  to  the  granting  of  the  patent.  Trials  of  an  incomplete  inven- 
tion, by  ^ay  of  experiment,  are  not  evidence  of  *^  prior  use''  for  the 
purpose  of  invalidating  a  patent.  Prior  use,  for  that  purpose, 
means  public  use  and  exercise  of  the  invention.  Hoviehill  Coal 
and  Iron  Company  v.  NeiUon^  9  C.  &  F.  788. 
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2.  (Etidence  qfuMC.)  Evidence  of  the  exislence  of  a  completed  in- 
fention,  once  in  public  use,  although  abandoned,  or  the  use  long 
>  discontinued  but  not  altogether  lost  sight  of,  is  sufficieirt  to  invali- 
date a  patent  subsequently  granted  for  the  same  invention :  Held, 
therefore,  that  on  the  trial  of  an  issue  <^  whether  an  invention  des- 
cribed in  a  patent  is  not  the  original  invention  of  the  patentee,''  it 
is  an  erroneous  direction  in  law  to  the  jury  to  charge  them  that 
the  evidence  of  prior  public  use,  to  invalidate  the  patent,  must 
show  that  '^  the  use  was  continued  to  the  time  when  the  patent 
was  granted ;  not  to  the  very  exact  period,  but  that  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time.''    Idem. 

POWER  OF  APPOINTMENT.  (Exeeutian.)  Lands  were  Hmited 
to  such  uses,  &c.,  as  L.  H.  W.  should  appoint,  by  her  last  will 
and  testament  in  writing,  to.  be  by  her  ngned^  sealed  and  pub* 
liMkedy  in  the  presence  of  three  or  more  credible  witnesses.  L. 
H.  W.  signed  and  sealed  an  instrument  (before  stat.  1  &  2  Vict. 
c.  26,)  containing  an  appointment  commencing  thus — *'  I,  L.  H. 
W.,  do  publish  and  declare  this  to  be  my  last  will  and  testament;'' 
and  ending  thus — ''  I  declare  this  only  to  be  my  last  will  and  tes- 
tament ;  in  witness  whereof  I  have  to  this,  my  last  will  and  testa- 
joent,  set  my  hahd  and  seal,  the  I2th  day  of  September,  d^." 
The  attestation  was  thus—"  Witness,  C.  B.,  E.  B.,  A.  B."  Held, 
by  the  house  of  lords,  reversing  a  judgment  of  the  court  of  ex- 
chequer chamber,  and  concurring  in  the  opinion  of  the  majority 
of  the  judges,  that  the  attestation  was  sufficient,  and  that  the 
power  was  well  executed.  Burdett  v.  Spilsbury^  10  C.  6c  F. 
340. 

PRESUMPTION  OF  AGREEMENT.  (Pleadings.)  A  court  can- 
not,  without  proof,  presume  an  agreement,  on  the  ground  that,  if 
there  was  no  agreement,  there  was  fraud ;  nor  will  the  court  act 
upon  fraud  or  other  misconduct,  if  they  are  not  put  in  issue  by  the 
pleadings.    Siree  v.  Kir^itan^  9  C.  dc  F.  716. 

TRESPASS.  {Breach  of  the  peace-^Arrest— Justification.)  A 
private  person  is  not  justified  in  arresting,  or  giving  in  charge  of  a 
policeman,  without  a  warrant,  a  party  who  has  been  engaged  in  an 
aflfray,  unless  the  affray  is  still  continuing,  or  there  is  reasonable 
ground  for  apprehending  that  he  intends  to  renew  it.  A  plea  jus- 
tifying an  arrest  for  an  affray  without  a  warrant,  ought  to  contain 
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a  strict  avennent  that  there  was  an  affray,  or  a  breach  of  the  peace 
coDtiouiog  at  the  time  of  the  arrest,  or  a  well  founded  apprehensioD 
of  its  renewal.  A  plea  of  justification  to  an  action  of  trespass  for 
assault  and  false  imprisonment,  after  stating  that  defendants  were 
in  lawful  possession  of  a  yard,  and  were  there  erecting  a  wall  by 
their  servants ;  that  plaintiff  entered  the  ysrd  and  upon  the  wall, 
and  made  a  great  noise,  disturbsnoe,  and  affray,  ill-treated  defend- 
ants, threw  down  their  servants  so  employed  and  obstructed  the 
erection  of  the  wall,  in  breach  of  the  peace ;  then  averring  a  requi- 
sition by  defendants  to  plaintifli  to  depart,  and  his  refusal  and 
continuance;  whereupon  defendants  and  their  servants  gently 
removed  him  and  he  violently  resisted,^  and  assaulted  one  of  de- 
fendants in  so  doing, — proceeded  thus :  that  plaintiff  then  and 
immediately  afterwards,  and  just  before  the  said  time,  when,  6ie. 
with  force,  &c.,  again  broke  and  returned  to  the  yard  and  got 
upon  the  wall,  and  again  made  a  great  noise,  disturbance,  and 
affray  therein,  and  threatened  to  assault,  insulted  and  ill-treated 
and  showed  fight  to  defendants,  and  then  again  ibrceably  ob- 
structed the  farther  erection  of  the  said  wall,  and  threw  down  part 
thereof,  6^,  in  breach  of  the  peace ;  whereupon  defendants,  having 
view  of  the  ofifences  and  misconduct  of  plaintiff  last  aforesaid,  in 
order  to  prevent  such  breach  of  the  peace,  die.  then  and  there  gave 
charge  of  the  plaintiff  to  a  police  constable,  who  then  saw  the  mis- 
conduct of  the  plaintiff,  to  take  him  before  a  justice:  and  the 
policeman  took  him  before  a  justice.  Held,  that  these  were  suffi- 
ciently positive  averments  of  a  continuing  breach  of  the  peace, 
from  the  commencement  until  the  plaintiff  was  given  in  charge,  or 
amounted  to  a  necessary  implication  of  a  well-founded  apprehen- 
sion that  it  would  be  renewed.  The  standing  order,  No.  58, 
directing,  *^  that  no  person  shall  sign  an  appeal  to  this  house  unless 
he  was  of  counsel  in  the  same  cause  in  the  courts  below,  or  shall 
attend  as  counsel  at  the  hearing  at  the  bar  of  this  house,''  is  not  to 
be  departed  from,  although  there  may  be  cases  in  which  exceptions 
will  be  allowed.  Price  v.  Seeley^  10  C.  &  F.  28. 
WILL.  (Direction  to  tell — Legacy  duty.)  A  testator  devised  by 
two  testamentary  papers,  his  real  and  personal  estates  to  trustees. 
In  the  first  paper  he  declared  the  trusts,  and  among  others  be  cre- 
ated a  power  of  sale  in  the  following  terms:  V  To  sell  and  dispose 
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of  the  lands,  mills,  teinds,  woods,  fishings,  messuages,  tenements 
and  hereditaments,  and  others  hereby  generally  and  particularly 
disponed  to  them,  &c.,  on  such  conditions  and  at  such  prices  as 
they  shall  thbk  fit."  To  render  their  sale  efTectual,  he  granted 
fiill  ii)wer  to  convey,  &c  The  paper  went  on  thus — ^**  declaring 
always  that  any  trustee  shall,  by  their  acceptance  hereof,  be 
bound  and  obliged  after  the  sale  of  the  said  lands,  teinds  and  others 
before  disponed,  which  I  recommend  to  them  to  be  done  as  soon 
as  convenient  afier  this  trust  opens  upon  them,  to  satisfy  and  pay 
all  my  lawful  and  just  debts,  dec."  By  a  second  testamentary  paper 
reciting  the  first,  he  said  that  by  the  recited  paper  he  had  disposed 
of  his  heritable  and  movable  estates  to  trustees  on  the  trusts  therein 
mentioned,  and  '*  amongst  others,  my  trustees  are  required  to  turn 
my  means  and  efkcis  thereby  conveyed  in  trust,  into  money ;"  and 
he  gave  directions  accordingly.  He  farther  directed,  that  in  case 
he  should  die  leaving  an  heir  of  his  body,  his  trustees  should  em- 
ploy the  trust  funds  for  the  use  of  such  heir ;  and  that  as  soon  as 
such  heir  should  attain  majority  or  be  married,  the  trustees  should 
**  denude  themselves  of  the  whole  trust  and  funds"  in  favour  of 
such  lieir,  but  to  return  to  the  trustees,  in  case  of  failure  of  heirs 
of  his  body,  without  disposing  of  the  same.  Held,  that  the  testa- 
mentary papers  must  be  construed  as  amounting  not  merely  to  a 
power  of  sale  for  the  purposes  of  the  trust,  but  to  a  direction  to 
■ell  in  case  the  testator  should  die  without  leaving  liny  heir  of  his 
body  living  at  the  time  of  his  death.  Held,  therefore,  that  though 
in  fact  the  real  estate  was  not  sold,  the  positive  direction  to  sell 
rendered  it  liable  to  the  legacy  duty.  Williamson  v.  The  Advo* 
eate-general,  10  C.  &  F.  1. 


Baumr. 

[SelectioiM  from  5  Beavtii,  part  3;  6  Beavan,  parta  1  and  2;  19  Sirnona, 
part  3;  3  Hare,  parta  1  and  3;  1  PhillipB,  part  9;  9  Yoange  it,  CoUyer,  part 
.4;  1  CoUyer,  part  I. 

\CCOUNT.  {Pari%e$.)  Upon  a  bill  for  a  general  account  between 
A.  and  B.,  a  question  arose  as  to  three  items,  whether  they  ought 
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to  be  charged  against  A.  or  against  C,  with  whom  A.  and  B.  bad 
had  some  matual  dealings :  Held,  that  C.  was  not  a  necessary 
jparty  to  the  suit.    Darihet  v.  Clemens,  6  B.  165. 

2.  {Pleadimg — Dewmrrer.)  Where  a  bill  for  an  account  which 
relies  on  certain  items  as  the  ground  for  transferring  tie  matter 
from  the  jurisdiction  of  a  court  of  law  to  that  of  equity,  also  con- 
tains a  general  vague  charge  of  there  being  voluminous  and  intri- 
cate accounts  between  the  parties ;  then,  if  the  plaintiff  fails  in 
supporting  his  equity  upon  the  particular  items,  he  cannot  maintain 
the  bill  against  a  demurrer  upon  the  latter  vague  charges.    8,  C. 

8.  (Substiiuted  propertff,)  A  husband  carried  on  the  business  of  a 
victualler  with  stock,  &c,  which  formed  the  separate  estate  of  the 
wife ;  in  carrying  on  the  business  he  disposed  of  the  consumable 
slock  and  substituted  similar  articles,  and  at  a  subsequent  period 
he  sold  the  stock  and  business ;  by  the  decree  an  account  was 
directed  against  the  husband  of  tbe  stock  comprised  in  the  settle- 
ment, and  sold :  Held,  that  the  master  properly  included  the  sub- 
stituted stock  in  the  account.    England  v.  Downs,  6  B.  269. 

ACCUMULATION.  {CansirucHon  of  wiU-^Trusi— Remoteness.) 
Before  the  accumulation  act,  a  testamentary  trust  or  direction  to 
accumulate,  so  worded  as  to  be  capable  of  lasting  beyond  the  com- 
pass of  lives  in  being  at  the  testator's  death,  and  twenty-one  years 
after  the  death  of  the  survivor  of  those  lives,  would  have  been 
illegal  and  void  for  the  whole,  and  such  a  trust  or  direction  is  not 
less  illegal  or  void  since  the  accumulation  act.  Bovghton  v. 
James,  1  C.  26. 

2.  {8ame»)  Testator,  aAer  devising  a  mixed  fund  of  realty  and  per- 
sonalty to  trustees,  upon  trust  to  pay  various  legacies  and  annui- 
ties, directed  that  they  should  invest  all  and  singular  the  surplus 
of  the  rents,  issues  and  profits,  at  interest,  in  their  names,  upon 
government  security,  and  suflfer  the  same  to  accumulate.  And  he 
declared  that  the  trustees  should  stand  seised  of  his  said  trust 
estate  and  the  accumulations  upon  trust,  that  when  and  as  soon  as 
that  any  son  of  his  nephews  A.  and  B.  should  have  attained  the 
age  of  twenty-five,  a  valuation  of  his  said  trust  estate  should  be 
made,  and  that  tbe  same  should  be  then  divided  into  as  many 
equal  lots  as  there  shotdd  he  sons  of  his  nephews  then  living; 
and  that  each  of  his  said  nephews^  sons,  when  as  they  should 
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respectively  arrive  at  the  age  of  twenty-five  years,  should  choose 
one  of  such  portions  as  the  share  to  be  allotted  to  him  and  hb 
children ;  and  that,  thenceforth,  the  said  portion  or  share  should 
be  held  by  the  trustees,  upon  trust,ybr  the  person  8o  selecting  the 
same  for  his  lifty  and  afler  his  deeease,  upon  trust,  as  to  one  equal 
moiety,  for  his  eldest  son,  and  his  heirs,  &c.,  and  as  to  the  other 
moiety,  for  the  rest  of  his  children,  and  their  heirs,  da% ;  and  if 
bat  one  child,  both  moieties  for  such  child ;  but  if  any  or  either  of 
his  said  nephews'  sons  should  die  under  their  respective  ages  of 
twenty-five  years,  or  having  attained  that  age,  should  afterwards 
die  without  leaving  lawful  issue,  tbem  or  him  surviving,  the  share 
of  the  party  so  dying  was  to  go  to  the  others  and  other  of  them ;  and 
if  all  but  one  should  die  without  leaving  lawful  issue,  the  trustees 
should  stand  seised  and  possessed  of  the  trust  estate,  in  trust  for 
such  one  surviving  nephew's  son,  for  his  life,  and  for  his  children 
or  «child  aforesaid ;  but,  if  all  his,  the  testator's,  said  nephews 
should  depart  this  life  without  leaving  lawful  issue  them  surviving, 
then,  apon  trust  for  such  person  as  should  at  that  time  be  the  tes- 
tator's heir.  At  the  time  of  the  testator's  death,  A.  and  B.  had 
several  sons  living,  and  B.  had  a  son  born  after  that  period :  Held, 
upon  the  construction  of  the  will,  that  the  trust  for  accumulation 
was  so  created  that  it  might  by  possibility  endure  beyond  the 
l^al  period,  and  that,  therefore,  it  failed.  Held,  also,  that  such 
failures  did  not  accelerate  the  postponed  life  interests  in  the 
residue  given  to  the  grand-nephews,  inasmuch  as  the  life  interests 
so  given,  as  well  as  the  subsequent  limitations,  were  void  for 
remoteness.     S.  C 

ACQUIESCENCE.  {Injunction— Husband  and  wife.)  A  husband, 
seised  in  right  of  his  wife,  concurred  with  the  other  tenants  in 
common  in  a  piurtition  of  estate  and  mines,  but  no  fine  was  levied. 
He  died  in  1828 ;  after  which  his  widow  acquiesced  in  the  ar- 
rangement, and  took  the  benefit  of  it.  She  and  her  lessee  after- 
wards proceeded  to  get  coal  under  the  land  awarded  to  other 
parties,  and  defended  that  proceeding,  on  the  ground  that  the  hus- 
band's acts  were  invalid,  and  that  the  parties  were  still  tenants  in 
conmion  of  the  whole.  The  court  restrained  her  by  injunction. 
Maden  v.  Veevers^  5  B.  503. 

ADMINISTRATION  SUIT.  {Collusion— Admission  bypUading.) 
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In  an  administration  suit,  a  party  interested  in  the  residue^  by  hb 
answer,  averred,  that,  according  to  his  information  and  belief,  the 
suit  was  coliusive  as  between  the  plaintiffs  and  the  executors  and 
other  parties:  there  being  no  replication,  the  allegation  was 
taken  as  proof  of  the  fact ;  and  it  was  held,  that  the  fact  was  no 
objection  to  the  making  of  the  decree.  Huwihle  v.  Skortf  8  H. 
119. 
ALIENATION,  RESTRAINT  OF.  (AingrmefU^ForfeUure^ 
Mainienanee^Huiband  and  wife.)  Bequest  of  shares  in  certain 
trust  funds,  in  trust  for  A.,  his  executors,  administrators,  and 
assigns,  provided  that,  if  A.  should,  during  the  life  of  B.  or  C, 
assign,  charge  or  otherwise  dispose  of  his  share  in  the  principal 
or  interest  thereof,  or  attempt  or  agree  so  to  do,  or  do  any  act 
whereby  his  share  in  the  said  moneys,  if  payable  to  himself  or  his 
executors,  or  administrators,  would  become  vested  in  some  other 
person,  then  and  in  such  case  all  his  estate,  right,  title  and  interest 
in  such  trust  moneys  should  absolutely  cease  and  determine,  and 
thereby  and  thereupon  become  absolutely  forfeited;  and  the 
trustees  should  thenceforward  stand  possessed  of  the  share  or 
shares  so  forfeited,  in  trust  to  pay,  apply  and  dispose  of  the  annual 
produce  thereof,  during  the  lives  of  B.  and  C,  for  the  support  and 
maintenance  of  A.,  and  of  his  wife  and  family,  or  otherwise  for  his 
and  their  benefit,  in  such  manner  as  the  trustees  should  think 
proper,  and  after  the  death  of  B.  and  C.  should  settle  andiassure, 
or  pay  and  apply,  and  dispose  of  the  share  so  forfeited,  in  trust 
for,  or  for  the  benefit  of  A.  and  his  family,  in  such  manner  as 
they  should  in  their  discretion  think  proper.  A.  assigned  all  his 
property  to  trustees  for  his  creditors,  and  thereby  committed  an 
act  of  bankruptcy,  and  a  fiat  being  issued  against  him,  he  was  de- 
clared a  bankrupt :  Held,  that  upon  the  execution  by  A.  of  the 
assignment,  his  share  and  interest  in  the  trust  moneys  became 
subject  to  the  trust  declared  by  the  will  for  the  benefit  of  A.,  and 
his  wife  and  family ;  that  A.  was  not  of  necessity  entitled  to  any 
part  of  the  income  of  the  trust  moneys  separately  from  his  wife 
and  children ;  but  that  any  interest  of  A.  in  the  trust  moneys,  not 
applicable  for  the  support  and  maintenance  of  his  wife  and 
children,  passed  to  his  assignees  on  his  bankruptcy.  Kearaley  v. 
Woodcocky  3  H.  185. 
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ANNUITIES.  (Granted  by  deed,  and  charged  on  land  with  clause 
of  repurchaHf  whether  to  be  considered  as  debts — How  to  be 
borne  as  between  devisee  for  life  and  remainderman.)  A.,  by 
several  deeds  of  the  same  date,  granted,  for  valuable  considerations, 
several  annuities  or  rent-charges  for  lives,  to  be  issuing  and  pay- 
able out  of  certain  real  estates,  of  which  he  was  the  owner,  reserv- 
ing to  himself  and  his  heirs,  in  each  case,  a  power  to  re-purchase 
the  annuity,  on  payment,  at  three  months'  notice,  of  the  original 
price,  together  with  a  half-yearly  payment  of  it  in  advance.  Each 
annuity  was  secured  by  the  personal  covenant  of  the  grantor,  by 
clauses  of  distress  and  entry  in  case  it  should  be  a  certain  number 
of  days  in  arrear,  and  by  a  warrant  of  attorney  to  confess  judgment 
against  the  grantor,  for  double  the  original  price.  And,  by  another 
deed  of  even  date,  which  recited  the  annuities  as  being  respectively 
subject  to  ''  a  proviso  for  redemption  or  repurchase,"  the  real  estates 
on  which  they  were  charged  were  conveyed  to  trustees  for  a  term 
of  years,  with  a  power  of  sale  to  secure  the  regular  payment  of 
them,  and  subject  thereto  on  trust  for  the  grantor.  The  grantor, 
by  his  will,  charged  his  real  estates  in  aid  of  his  personal  estate 
with  the  payment  of  his  debts,  other  than  mortgage  debts,  and» 
subject  thereto,  devised  them  in  strict  settlement :  Held,  (reversing 
the  judgment  below,)  that  the  annuities  were  to  be  treated  as  secu- 
rities for  the  re-payment  of  loans,  and,  consequently,  that  the  value 
of  them  (there  being  no  personal  assets  for  their  payment)  was,  by 
virtue  of  the  will,  a  charge  upon  the  corpus  of  the  real  estates^  and 
that  the  tenant  for  life  of  the  real  estates,  as  between  him  and  the 
remainderman,  was  only  liable  to  keep  down  the  interest  on  suoh 
value.    Btdwer  v.  Astley,  1  P.  422. 

APPOINTMENT.  (Consfmction  of)  A  testatrix,  afler  reciting 
a  power  of  appointment  given  to  her  by  her  deceased  father's  will 
over  certain  personal  property,  and  stating  that  she  computed  such 
property  to  be  of  the  value  of  18,000/.,  or  thereabouts,  appointed 
that  sum,  whether  the  same  should  be  the  whole  or  parcel  only  of 
the  amount  of  such  property,  to  trustees  upon  certain  trusts :  Held» 
that  the  appointment  extended  only  to  the  sum  of  18,000/.  Young' 
v.  Martin,  2  T.  &  C.  582. 

2*  {Void  conditions.)   Conditions  annexed  to  appointments  made  in 
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pureaaooe  of  a  power,  though  in  themselves  void,  held  not  to  in- 
▼alidate  the  appoiotments.    Palsgrave  v.  Atkinsom^  1  C.  190. 

BANK  OF  ENGLAND.  {Casts— Doubtful  camsirueHai^  cf  a 
siaiuieJ)  Costs  given  to  the  Bank  of  England  out  of  a  trust  fund 
of  government  stock,  in  the  suit  of  the  cestui  que  trusts  for  the  appli- 
cation of  the  fund  according  to  their  interests,  although  the  decree 
was  made  against  the  bai\k, — the  bank  having  acted  on  a  doubtful 
ocmstruction  of  a  late  act  of  parliament,  before  that  construction  had 
been  settled  by  any  judicial  determination.  BrisUd  v.  IFfttiiis, 
3  H.  285. 

2.  {Paymaa  of  dividends— Debtor  and  creditor — Charge  on  stock.) 
After  the  order  obtained  by  a  judgment  creditor,  for  charging 
the  interest  of  his  debtor  in  government  stock,  standing  in  the  name 
of  trustees,  has  been  made  absolute  under  the  statute  1  de  2  Vict, 
c  110,  s.  15,  the  Bank  of  England  is  still  bound  to  pay  the  divi- 
deads  to  the  trustees,  being  the  legal  hands  to  receive  them ;  and 
the  trustees  are  to  apply  the  dividends  according  to  the  equitable 
interest  of  the  parties.    8.  C.  . 

BANKERS.  {Account  between  a  banker  and  kis  customer— BM 
in  eqmiy.)  An  account  between  a  banker  and  his  customer,  con- 
sisting of  three  items  only,  and  interest :  Held  not  to  be  a  prqper 
subject  for  a  bill  in  equity.    Fo/ey  v.  Hill^  I  P.  899. 

2.  {Breach  oftrusi — measure  of  liability.)  'Bankers  of  trustees 
wrongfully  sold  out  stock,  and  applied  it  to  their  own  ptvrposes : 
Held,  that  the  measure  of  their  liability  was  the  amount  paid  in 
replacing  the  stock.    Sadler  v.  Iree,  6  B.  824. 

3.  {Deposit  cf  seeurities-^Loan — Provable  debt — Liability  of 
firm  for  misconduct  of  one  partner.)  A  customer  of  a  banking 
firm,  whose  practice  it  was  to  receive  deposits,  at  their  banking- 
house,  of  boxes  of  securities  belonging  to  their  customers,  for  safe 
custody,  lent  part  of  the  securities  contained  in  his  box  to  the  firm, 
upon  an  undertaking  to  replace  them  in  three  months,  or  sooner 
if  required ;  and  he  aflerwards  lent  other  part  of  such  securities  to 
J.  W.,  one  of  the  partners  in  the  firm,  on  his  own  separate  ac- 
count, other  securities  being  on  both  occasions  deposited  by  the 
respective  borrowers,  according  to  agreement,  in  pledge  for  those 
which  were  borrowed.  After  the  expiration  of  three  months  from 
the  time  of  the  first  loan,  the  firm,  with  the  consent  of  the  custo- 
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mer,  deposited  oCber  secuiUieB  m  tl»  kiz,  m  enkmagR  for  Aose 
first  pledged,  and  afierwmnb  becuse  kukrapiy-wfaea  k  sppeared 
that  the  customer  had  beeo  i^ukri  j  crafiled  m  tl»  books  of  tl» 
finn  with  inteiest  oo  all  tl»  securitieB  borrowed,  but  thai  J.  W. 
had,  without  the  knowledge  either  of  hb  oo-paitnefs  or  the  cos- 
tomer,  abstracted  the  secufities  pledged  bj  himself  upon  the  seeoad 
loan,  and  had  applied  the  proceeds  to  hb  own  incfirkhial  use : 
Held,  Ist,  that  the  value  of  the  secorities  lest  to  the  firm  was  not 
a  coolingeot  debt  within  the  fift  j-stHh  section  of  6  Geo.  4,  and 
that  as  there  had  been  no  demand  for  their  replacement  before  the 
bankruptcy,  the  customer  had  no  pcofable  debt  in  respect  there- 
of, either  against  the  joint  estate  or  anj  of  the  separate  estales. 
2dly.  That  the  firm  was  not  responnble  for  the  abstraction,  by  J. 
W.,  of  the  securities  pledged  upon  the  second  foan,  although  the 
key  of  the  box,  as  well  as  the  box  itself^  was  left  in  the  custody  of 
the  firm,  inasmuch  as  it  did  not  appear  that  the  firm  had  any  au- 
thority to  open  the  box  or  examine  iu  ooolents ;  and,  consequently, 
that  the  customer  had  no  right  of  proof  in  respect  of  the  second 
loan  against  the  joint  estate,  but  only  against  the  separate  estate 
of  J.  W.  And,  Mewiblt^  e?en  if  the  firm  had  been  chai^eable  for 
the  abstraction  on  the  ground  of  negligence,  the  claim  would  ha?e 
been  only  a  claim  of  unliquidated  damages,  and,  therefore,  not 
provable  against  the  joint  estate.    Ex  parte  Eyre,  I  P.  227. 

CHARITY.  {Corporatian^Trust— Decree— AcamnL)  A  bequest 
was  made  to  a  corporation  in  terms  which  devoted  the  whole  im- 
proved income  to  a  charity.  In  1559,  the  corporation,  by  their 
answer  in  a  suit,  oflTered  to  apply  the  whole  income  to  the  charity. 
The  decree  directed  the  distribution  of  the  whole  existing  income, 
and  provided  that  in  case  of  an  increase,  the  objects  should  re- 
ceive an  increase  limited  to  16/.,  but  it  made- no  disposition  of  any 
surplus :  Held,  that  under  this  decree  the  corporation  was  not,  by 
implication,  entitled  to  such  surplus.  The  AUamey-General  v. 
The  Drapers^  Company,  6  B.  382. 

2.  (Same.)  Generally,  a  charitable  gifl  must  be  liccepted  according 
to  the  declared  intention  of  the  giver;  but  a  corporation  not  being 
bound  to  accept  an  accession  to  its  foundation,  may  consent  to 
receive  it  with  qualifications,  which  may  be  collected  either  from 
documents,  or  constant  usage  adopted  at  the  time  and  persevered 
in  downwards.    8.  C. 
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8.  (8aw^.)  Iq  charity  inibnnations,  the  account  is  sometimes  car- 
ried back  to  the  date  of  the  report  of  the  charity  commissiooers» 
sometimes  it  is  directed  from  the  filing  the  informatioD,  and  some- 
times ftom  the  decree,  according  to  the  circumstances  of  each  case. 

8.  a 

4.  {Lease — Breach  of  truM — Building  leaee.)  Lease  of  charity 
property  for  ninety-nine  y^ars  at  a  fixed  rent,  containing  no  am- 
tract  to  repair  or  lay  out  any  money  thereon,  set  aside.  A 
building  l^se  of  charity  property,  for  more  than  ninety-nine 
years,  cannot  stand,  unless  there  be  some  special  grounds  on 
which  it  can  be  protected.  Tie  AUomeff- General  t.  Foord^ 
6  B.  288. 

5.  {Lease  cf  charity  lands  for  200  years — Custom  rf  country — 
HuAandry  lease — Notice.)  A  husbandry  lease  of  charity  lands 
for  200  years  at  a  fixed  rent,  cannot,  unless  there  be  some  special 
reason,  be  supported  in  equity.  Such  a  lease  of  charity  lands 
cannot  be  supported  upon  any  custom  of  the  country  in  which  the 
lands  are  situate.  The  purchaser  of  a  charity  lease  takes  it  with 
notice  of  the  facts  appearing  thereon,  showing  its  equitable  inva- 
lidtty.     like  AUomey-General  y.  Pargeter^  6  B.  150. 

6.  {Legacy — To  wham  payable  when  trustee  dies  in  the  lifetiwte  of 
testator — Scheme.)  Where  a  legacy  was  given  by  wiH  to  A.  B.,  to 
be  applied  to  the  use  of  a  certain  catholic  college,  and  A.  B.  died 
in  the  testator's  lifetime,  the  court,  on  being  satisfied  of  the  res- 
pectability and  the  permanent  character  of  the  institution,  ordered 
the  legacy  to  be  paid  to  the  president  of  the  college,  who  was  the 
officer  intrusted  with  the  management  of  its  pecuniary  affiiirs, 
without  requiring  any  scheme  to  be  settled,  although  the  attorney- 
general  asked  for  one.     Walsh  v.  Gladstones^  1  P.  200. 

7.  {Religious  jmrpose.)  A  bequest  for  religious  purposes  is  a  valid 
diaritable  bequest,  although  the  paramount  religious  object  might, 
possibly,  be  efi^ted  by  an  application  of  part  of  the  fund  to  a 
purpose,  which,  separately  taken,  would  not  be  strictly  charitable. 
Towndkend  t.  Carus,  3  H.  257. 

8.  {Same.)  A  bequest  of  a  legacy  to  trustees,  '^upon  trust  to  pay, 
divide,  or  dispose  thereof,  into  or  for  the  benefit  or  advancement 
of  such  societies  or  purposes,  having  regard  to  the  glory  of  Gody 
in  the  spiritual  welfare  of  his  creatures^  as  they  shall  in  their 
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discretion  see  fit,"  construed  to  be  a  gift  for  religious  purposes, 
and  restricted  to  such  purposes.    S.  C, 

0.  (Sign-manual — Scheme — Discretion  of  trvstees.)  Bequest  of 
stock  to  the  **  society  for  bettering  the  condition  of  the  poor,"  upon 
trust  to  apply  the  income  in  tJK)  payment  of  the  house-rent  of 
seven  or  more  country  labourers,  in  the  principality  of  Wales, 
selected  in  a  certain  manner ;  and  bequest  of  other  stock  to  the 
*'  society  for  the  encouragement  of  female  servonts,"  upon  trust 
to  distribute  the  income  annually  in  gratuities  to  servants  in  the 
same  principality,  selected  in  a  certain  manner.  The  two  socie- 
ties renounced  the  respective  trusts,  and  disclaimed  the  leg^uues : 
Held,  that  the  discretion  of  the  trustees  was  not  in  these  cases  of 
the  essence  of  the  trust ;  that  they  were  originally  crested  for 
certain  definite  objects,  and  not  a  gift  to  charity  general fy  or  inde- 
finitely ;  it  was  not  a  case  in  which  the  disposition  of  the  fund 
required  the  authority  of  the  sign-manual,  and  that  the  court  would 
carry  the  trust  into  effect  by  means  of  a  scheme.  Reevt  v.  Atior- 
ney-General^  3  H.  191. 

10.  {StaiuU  of  charitable  uuM—TruMi-^ConilrucHon^TolU^ 
Account.)  The  crown,  in  consideration  of  the  past  services  of  the 
town,  the  situation  and  importance  of  the  place,  the  injury  and 
damage  to  be  expected  from  the  king's  enemies,  from  the  curient 
of  water,  and  from  the  traflic  on  the  bridge,  and  the  ruin  likely  to 
take  place,  if  the  means  of  repairing  were  not  provided,  granted 
certain  tolls  to  the  corporation  of  Shrewsbury,  to  be  applied  in 
reparation  of  the  bridge  and  walls,  without  yielding  any  account 
or  reckoning  thereof:  Held,  that  the  grant  was  not  made  to  the 
corporation  for  its  own  benefit  only  as  a  reward  for  prior  services; 
that  it  was  the  duty  of  the  corporation  to  apply  so  much  of  the 
receipts  as  might  be  required  for  the  purposes  stated ;  that  this 
was  a  gift  for  a  public  and  general  purpose,  for  the  benefit  of  the 
town,  in  aid  of  a  general  charge  or  burden  to  which  the  burgesses 
and  inhabitants  of  the  town  were  liable,  and  that  it  was  a  gift  to 
charitable  uses  under  the  statute  of  Elizabeth,  and  was  therefore 
subject  to  the  jurisdictkm  of  this  court.  The  Aitomey-Ctemeral  v. 
The  Corporation  of  Shrewsbury^  6  B.  220. 

'71* EDITORS*  SUIT.     {YolurUary  cotcnant.)    A  voluntary  cove- 
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nant  is  sufficient  to  support  a  creditors'  suit  against  the  represen- 
tatives of  the  covenantor.     Wation  v.  Parker^  6  B.  283. 

2.  (TnuteeM — Parties.)  A.  covenanted  with  B.  to  transfer  stock 
into  the  naroos  of  C.  D.,  or  sonie  other  person  to  be  named  by 
A.y  upon  trust  for  B.,  his  wife,  and  issue ;  afterwards  B.  became 
absolutely  entitled  to  the  fund ;  in  a  suit  by  B.,  against  the  repre- 
sentatives of  A.)  to  obtain  satisfaction  out  of  his  estates  in  respect 
of  his  covenant :  Held,  that  C.  and  D.  were  not  necessary  par- 
ties.   S.  C. 

CY  PRES.  {Cro$$  remainders — Tenancjf  in  common — Joint  ten- 
aney — Tenani  for  life — Tenant  in  tail.)  Devise  to  A.,  the 
daughter  of  the  testator,  for  life,  and  after  her  decease,  to  all  and 
every  the  child  or  children  of  A.,  male  or  female,  begotten  or  to 
be  begotten,  and  their  assigns,  for  their  respective  lives,  and,  after 
the  decease,  and  respective  deceases,  of  such  child  or  children  of 
A.,  to  all  and  every  the  child  or  children  of  nil  and  every  such 
child  or  children  of  A.,  male  or  female,  to  be  begotten,  and  the 
heirs  of  his,  her  and  their  respective. body  and  bodies^  ais  tenants 
in  conunon ;  and  in  case  of  the  death  of  any  of  the  said  children 
of  such  child  or  children  of  A.,  and  failure  of  issue  of  his,  her  or 
their  body  or  bodies  respectively,  then  as  well  the  original  as  the 
accrued  share  of  such  of  them  so  djing  without  issue  to  go  to  the 
survivors  or  survivor,  others  or  other  of  them,  as  tenants  in  com- 
mon, if  more  than  one ;  and  for  default  of  such  issue  ov/sr.  A. 
had  three  children  bom  in  the  lifetime  of  the  testator  and  living 
at  his  decease,  and  another  was  bom  after  the  testator's  death ; 
one  of  the  three  bom  in  his  lifetime  died  during  the  life  of  A., 
without  issue :  Held,  that  the  children  of  A.  took  as  tenants  in 
common,  and  not  as  joint-tenants.  That,  inasmuch  as  the  child* 
ren  of  the  afterbom  child  of  A.  could  not  take  as  purchasers,  the 
devise  would  be  supported  according  to  the  mle  of  cy  prds  or  ap- 
proximation, by  giving  an  estate  tail  to  the  afterbom  child  of  A. 
That  the  rale  of  cy  pr^s,  being  an  arbitrary  principle  of  constrac- 
tion,  introduced  to  effect  the  intention  of  a  testator  in  the  exigency 
of  a  particular  case,  was  not  to  be  applied,  except  when  the  ne- 
cessity of  the  qase  required  it,  and  that  therefore,  although  the 
devise  was  to  the  children  of  A.,  as  a  class,  the  children  of  A., 
born  in  the  testator's  lifetime,  would  take  estates  for  life,  and  the 
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estates  devised  to  the  children  of  the  aAerborn  child  would  alone  be 
altered.  That  cross-remainders  were  to  be  implied  between  the 
children  of  A.,  and,  therefore,  that  the  three  children  of  A.,  who 
survived  or  led  issue,  took  according  to  their  respective  estates 
the  sharaof  the  cl\ild  of  A.  who  died  without  issue,  and  that  the 
inequality  among  the  devisees,  some  of  them  being  tenants  in  tail, 
and  others  tenants  for  life  with  remainder  to  their  issue  in  tail, 
was  no  objection  to  the  implication  of  cress-remainders  among 
them.     Vanderplatik  v.  Kingj  3  H.  1. 

'EBTOR  AND  CREDITOR.  {Charge  m  lands.)  A  creditor 
recovered  a  judgment  in  this  country,  and  obtained  a  charge  on  his 
debtor's  lands,  &c.,  under  1  &  2  Vict,  c  110,  s.  IS.  He  after- 
wards arrested  the  debtor  in  Jersey,  upon  mesne  process,  for  the 
same  debt :  Held,  that  the  charge  on  the  lands  here  was  not  there- 
by forfeited,  under  the  16th  section.  Houldiiek  v.  Collins^  6  B. 
497. 

I.  (Charge  on  tioek.)  Semble,  a  judgment  creditor,  who  has  ob- 
tained an  order  charging  the  interest  of  hb  debtor  in  government 
stock,  ma]^,  in  a  proper  case,  sustain  a  suit  (or  the  intermediate 
protection  of  the  interest  which  he  has  so  acquired,  notwithstand- 
ing the  six  months  prescribed  by  the  stat.  1  &  2  Vict.  c.  110,  s. 
14,  have  not  expired.     Bristed  v.  Wilkinty  3  H.  235. 

i  {Injunction — Legal  debt  admitted — JurUdiction.)  The  court, 
having  interfered  by  injunction  to  restrain  the  payment  of  a  legal 
debt,  admitted  by  the  debtor  to  be  due  to  the  nominal  creditor,  has 
then  jurisdiction  to  decree  payment  of  the  debt  against  the  debtor, 
without  sending  the  party  entitled  to  the  payment  to  recover  it  by 
the  use  at  law  of  the  name  of  the  nominal  creditor..  Green  v. 
Pledger,  3  H.  165. 

1.  {Joint  debt — Survivorship  of  Joint  liability — Bond,)  A.  and 
B.  were  obligors  in  a  joint  deed ;  A.,  who  was  alleged  to  be  the 
principal  debtor,  died :  Held,  that  his  assets  were  not  in  equity 
liable  upon  the  bond,  but  that  the  liability  survived  to  B.  Richard' 
son  V.  Horton,  6  B.  185. 

^  {Same  debt  against  two  estates.)  A  creditor  against  two  es- 
tates, for  the  same  debt,  is  entitled  to  receive  dividends  on  the  full 
amount  from  both  estates,  until  he  has  been  satisfied  of  his  d  M, 
Bonsor  v.  Cox,  6  B.  84. 
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DISCX)VERY.  {Answer^Sufciency^Criminai  charge— Pkad^ 
ing,)  Where  a  plaintiff  by  his  bill  seeks  a  discovery  of  inatters 
which  might  subject  the  defendant  to  a  criminal  prosecution,  and 
also  seeks  other  legitimate  discovery,  it  is  his  duty  to  separate  the 
two,  for  if  they  be  so  mixed  up  or  connected,  that,  either  by  infer- 
ence or  exclusion,  they  may  lead  to  a  disclosure  which  might  sub- 
ject the  defendant  to  pros^ution,  he  is  not  bound  to  answer  any 
portion  of  it.    The  Earl  of  Lichfield  v.  AmJ,  6  B.  88. 

EVIDENCE.  (AdnduiMih/.)  Stmble,  an  examined  copy  of  a 
letter  of  attorney,  enrolled  in  the  office  of  record  in  Jamaica,  is  not 
admissible  in  evidence  (without  more);  although  an  examined  copy 
of  a  deed  so  enrolled  is,  by  force  of  acts  of  the  local  legislature, 
admissive.    Fatilkener  y.  Daniel,  B  R.  221. 

2.  (Same,)  Observations  on  traditionary  evidence  in  pedigree  cases 
and  its  fallibility.  It  is  not  to  be  wholly  rejected  because  error  ia 
proved  as  to  part.    Johmion  v.  Todd,  5  B.  597. 

3.  {Deed  at  out  in  defendant  $  amwer,")  Deed  set  out  in  a  defend- 
ant's answer  made  evidence  for  the  plaintiff  generally.  AUomeff* 
gemerai  v.  Higham,  2  Y.  &  C.  634. 

4.  {Surprite.)  Letters  proved,  but  not  particularly  mentioned  in  the 
pleadings,  are  not  therefore  inadmissible ;  but  if  the  production  of 
such  evidence  would  operate  as  a  surprise  on  the  other  party,  the 
court  will  not  give  cficct  to  it  without  giving  the  party  to  be 
aftcted  by  it  an  opportunity  of  controverting  it.  MaUolm  v. 
ScoUj  8  H.  89. 

EXECUTOR.  (Incapable  of  proving  the  will)  An  aged  executor, 
who  was  incapable  by  bodily  and  mental  infirmity  of  proving  the 
will :  Held,  not  entitled  to  a  legacy  given  by  the  testator's  will  to 
him  as  executor.    Hanhury  v.  Spooner,  5  B.  630. 

2.  {Liability  of,)  Executors  held  personally  liable  in  respect  of  the 
loss  to  the  testator's  estate  of  a  sum  outstanding  on  personal 
security,  although  the  security  was  that  of  the  bond  of  the  testa- 
tor's solicitor,  and  the  money  had  been  invested  in  that  security 
by  the  testator  some  years  bclbre  his  death,  and  by  his  will  lie 
directed  that  his  trustees  should  get  in  his  outstanding  personal 
estate  '*as  soon  as  conveniently  might  be"  aAer  his  decease. 
Bvllock  V.  Wheatley,  1  C.  130. 

8.  {Partie» — Revivor.)    If  a  defendant  dies,  having  appointed  two 
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or  more  executors,  and  all  of  them  do  not  prove  the  will,  it  is  suffi- 
cient for  the  plaintiflT  to  revive  the  suit  against  those  who  prove. 
Strickland  v.  Strickland,  12  S.  463. 

4.  {Right  cf  retainer — Extent  of.)  The  personal  representative  of 
A.  has  a  right  of  retainer,  in  respect  of  a  sum  due  to  him  from  A.^s 
estate  as  personal  representative  of  B.  l^ompaon  v.  Cooper,  1 
C.  85. 

FRAUD.  {Injunction — Unconscionable  bargain.)  A.  B.,  very 
soon  aAer  coming  of  age,  was  induced  by  C.  D.,  his  superior  offi- 
cer, to  accept  bills  for  30001.  at  two  months  for  his  accommodation, 
which  were  handed  by  C.  D.  to  E.  P.,  a  money  lender,  in  payment 
of  a  debt  of  2590/.  E.  P.,  who  was  privy  to  the  transaction, 
afterwards  agreed  to  arrange  the  renewal  of  these,  and  another 
bill  for  500/.,  for  twelve  months,  in  consideration  of  A.  B.'s  pro- 
missory note  for  2500/.,  payable  in  three  years,  which  sum  E.  P. 
charged  for  his  expense  and  trouble.  E.  P.  was,  under  the  cir- 
cumstances, restrained  till  the  hearing,  from  suing  for  the  2500/. 
Lloyd  V.  Clark,  6  B.  309. 

2.  {Partneri — Liability  of— Solicitors,)  A  tenant  for  life  of  settled 
estates  obtained  an  act  of  parliament  (or  selling  the  estates,  and 
investing  the  proceeds,  under  the  direction  of  the  court,  in  the  pur- 
chase of  other  lands  to  be  settled  to  the  same  uses;  after  the 
estates  had  been  sold,  and  the  money  paid  into  court,  the  tenant 
for  life  fraudulently  obtained  an  order,  under  which  part  of  the 
money  was  paid  out  to  him.  Messrs.  B.,  6  ,  and  C,  solicitors  and 
copartners,  acted  as  the  solicitors  of  the  tenant  for  life  in  obtaining 
the  order  and  in  every  other  proceeding  under  the  act ;  B.  was 
aware  of  the  fraud,  but  6.  and  C.  were  wholly  ignorant  of  it : 
Held,  nevertheless,  in  a  suit  instituted  by  the  remainderman  after 
the  death  of  the  tenant  for  life,  that  G.  and  C,  as  well  as  B.,  and 
the  estate  of  the  tenant  for  life,  and  all  the  other  parties  to  the 
transaction,  were  jointly  and  severally  liable  to  make  good  the 
money.    Brydges  v.  Branfill,  12  S.  309^. 

GOODWILL.  {Husband  and  toife.)  The  goodwill  of  a  victualler's 
business  held,  under  the  circumstances,  to  be  incident  to  the  stock 
and  license,  and  not  to  the  premises  on  which  the  business  was 
carried  on.  A  widow  carried  on  the  business  of  a  licensed  vic- 
tualler on  premises  held  by  her  from  year  to  year ;  prior  to  her 
second  marriage  she  assigned  her  household  goods,  furniture. 
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Stock-in-trade,  brewing  utensils,  and  all  other  her  efiects  upon 
trusts,  excluding  her  husband ;  she  married :  Held,  that  the  good- 
will of  the  trade,  which  was  afterwards  sold,  passed  by  the  deed 
as  incident  to  the  stock  and  license,  and  not  to  the  husband  with 
the  premises.    England  v.  Dawns^  6  B.  269. 

GUARDIAN.  (Will^Chnsiructicn.)  The  testator  appointed  his 
widow  and  two  other  persons  guardians  of  his  children.  By  ft 
codicil,  he  *'  left  their  care,  charge,  and  education*'  to  his  widow : 
Held,  that  the  appointment  by  the  will  of  guardians  was  not 
revoked  by  the  codicil.    Hart  v.  Jfare,  6  B.  629. 

HUSBAND  AND  WIFE.  {Equity  to  se/l/fmeiO— PareiU  ojhI 
child.)  The  wife's  equity  to  a  settlement  does  not  attach  upoa 
filing  a  bill ;  if,  therefore,  the  wife  dies  without  making  any  claim 
to  a  settlement  out  of  her  legacy,  her  children,'  after  her  death, 
have  no  right  to  one.    De  la  Garde  v.  Lempriere^  6  B.  344. 

2.  {Revertionary  inierett — Release.)  A  single  woman  being  enti- 
tled to  an  annuity  secured  by  bond,  married.  Her  husband  exe- 
cuted a  release  of  the  annuity,  and  died,  leaving  his  wife  survir- 
ing :  Held,  that,  as  he  could  release  the  security,  he  could  release 
the  annuity,  so  as  to  bind  his  wife.    Hare  v.  Belcher ^  12  S.  464. 

8.  (Trvtte  for  separate  %tse.)  A  trust  for  the  wife's  own  use  and 
benefit,  is  not  a  trust  for  her  separate  use.  Bealee  v.  Spencer^  2 
T.  &C.  651. 

INSOLVENT.  (CoUuHcik—PartieM^Pleading.)  An  ii^olvent 
debtor  cfinnot,  upon  the  mere  allegation  that  the  assignee  in  the 
insolvency  colludes  with  a  debtor  to  the  estate  and  refuses  to  sue,, 
sustain  a  suit  for  a  legacy,  which  passed  by  the  assignment  of  his 
estate  and  efiects  under  the  insolvency,  although  charging  that  the 
legacy,  if  recovered,  will  afibrd  a  Imlance,  after  satisfying  all  his 
debts,  and  praying  that  the  legacy  may  be  paid  either  to  the  as- 
signee or  to  himself;  nor  can  the  suit  be  sustained,  even  if  the 
provisional  assignee  appear  and  submit  to  be  bound  by  the  decree; 
(oT  the  provisional  assignee  cannot  empower  another  party  to  sue 
for  the  insolvent's  estate,  except  by  allowing  such  other  party  to 
sue  in  his,  the  assignee's  name.  Whether,  if  the  alleged  collu- 
sion or  refusal  to  sue  were  proved,  the  insolvent  could  sustain  such 
a  suit — quare?    Major  v.  Aukland^  3  H.  77. 

INTERROGATORIES.    {Amwering—Disc^wery  of  the  canienU 
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cf'pariner$hip-book$  enforced  agaimt  one  partner  in  the  absence 
of  his  copartners.)    Where  a  defendant  is  interrogated  as  to  the 
contents  of  the  books  of  a  company  in  which  he  is  a  partner,  and 
the  question  is  one  he  is  bound  to  answer  if  he  can,  it  is  no  excuse 
for  not  answering  to  say  that  the  books  are  in  tlie  custody  of  the 
officer  of  the  company,  and  that  his  partners  will  not  allow  him 
access  to  them.    If  he  has  a  right  to  inspect  the  doculhents,  he  is 
bound  to  enforce  that  right,  and  the  court  will,  if  necessary,  give 
him  time  for  that  purpose.     Taylor  v.  Rundell^  I  P.  222. 
LEGACY.     {Lapse  of  time.)     Legatees,  whose  legaci^  were 
charged  on  real  estates,  subject  to  prior  charges,  not  afiected  by 
lapse  of  time  so  long  as  any  of  the  prior  charges  subsisted. 
Faulkener  v.  Daniel,  8  H.  212. 
2.  {St4itvte  of  Limtatione.)    Legacies  charged  on  real  estate  held, 
under  the  circumstances  of  the  case,  to  be  payable,  notwithstand- 
ing the  lapse  of  more  than  forty  years  from  the  testator's  death 
to  the  filing  of  the  bill,  the  stat.  8  ds  4  Will.  4,  c*  27,  not  being 
applicable.     Ravenscroft  v.  Frishy,  1  C.  16. 
LIcN.  (E^tahU  atsignmeni — Appropriation.)  A.  in  India  being 
indebted  to  B.  in  England,  directed  C.  &.Co.,  his  agents  in 
London,  to  hold  a  sum  (equal  to  a  lac  of  rupees,)  at  the  disposal 
of  B.,  as  soon  as  C.  &  Co.  should  be  in  possession  of  funds  and 
informed  B.  of  such  directions ;  C.  &  Co.  also  acquainted  B.  that 
they  had  received  and  regbtered  the  order.    A.  subsequently  con- 
signed a  ship  to  another  agent,  D.,  and  directed  him  to  apply  the 
proceeds  of  the  sale  of  the  ship  to  the  purpose  of  paying  the  debt 
owing  to  B.,  and-  spontaneously  informed  B.  that  the  ship  and 
freight  would  be  available  for  his,  A.'s,  London  accounts,  and  that 
B.,  amongst  others,  would  be  paid  the  lac  of  rupees  thereout: 
Held,  that  B.  had  not  by  the  correspondeqce,  upon  which  the 
plaintiff's  case  depended,  acquired  a  lien  on  the  proceeds  of  the 
ship,  and  that  it  was  competent  to  A.  to  countermand  the  order  to 
his  agents  as  to  the  application  of  such  proceeds  to  the  payment 
of  B.     Malcolm  v.  Scott,  8  H.  39. 
2.  (Limited  purpose — Stoppage  in  transitu — Bill  of  lading^^ 
Factor.)    In  equity,  a  transfer  of  goods  for  valuable  considera- 
tion by  a  consignee  for  a  limited  purpose,  does  not  destroy  the  con- 
signor's right  of  stoppage  t n  transitu,  ultra  the  particular  lien  of 
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the  transferree.  A.  consigned  goods  of  the  value  of  1800/.  to  B., 
who  transferred  the  bill  of  lading  to  C.  to  secure  lOOOZ. ;  B.  hav- 
ing become  bankrupt,  C,  as  B.'s  factor,  claimed,  as  against  A.'s 
title  to  stop  tn  tranntu^  a  right  to  retain  the  whole  in  satisfiiction 
of  a  general  balance  due  to  him  from  B. :  Held,  first,  that  he  was 
not  entitled  beyond  the  1000/. ;  and,  secondly,  that  A.'s  remedy 
against  C.  for  the  surplua  was  in  equity.  Spalding  v.  Rudingf 
6  B.  376. 

MARRIAGE  SETTLEMENT.  {Claute  in  restraint  of  onHcipa- 
Hen.)  The  separate  fund  of  a  married  woman  protected  against 
costs,  on  the  ground,  that,  under  the  instrument  through  which 
she  derived  title,  she  was  restrained  from  anticipation*  Moore  v. 
Moore^  I  C.  54. 

2.  (Same.)  Under  a  marriage  settlement  certain  money  and  stock 
in  the  funds  were  vested  in  trustees  upon  trust,  during  the  joint 
lives  of  the  hu;  band  and  wife,  to  pay  the  interest  to  such  persons 
and  for  such  purposes  as  the  wife  should,  notwithstanding  the 
coverture,  by  any  writing  under  her- hand,  except  in  any  mode 
of  anticipation,  direct  or  appoint ;  or,  in  de&ult  of  such  direc§DQ 
or  appointment,  into  her  own  hands,  for  her  own  sole  and  separate 
use,  independently  of  her  husband ;  and  so  that  her  receipts,  not- 
withstanding the  coverture  or  the  receipts  of  the  appointee,  might 
bo  good  discharges :  Held,  that  the  efiect  of  this  instrument  was 
to  restrain  the  wife  from  anticipation,  whether  by  an  appointment 
under  the  power,  or  by  an  assignment  independent  of  the  power. 

s.  a 

MARRIED  WOMAN.  (Dmse  in  fee  with  clause  against  aliena- 
tion — Contract  bp  kusband  and  wife.)  A  real  estate  may  be 
devised  to  a  married  woman  in  fee  simple  for  her  separate  use,  yet 
in  such  a  manner  as  to  disable  her  during  the  coverture  from 
making  any  sale,  mortgage,  charge  or  incumbi^nce  to  take  e^ct 
against  it  during  her  life  or  daring  her  coverture.  Hence,  where  ^ 
A.  devised  a  real  estate  to  his  daughter  B.,  a  married  woman,  in 
fee,  but  with  a  declaration  that  eke  ekould  not  selly  charge^  mort- 
gage or  incumber  lit^  followed  by  another  declaration  that  she 
should  take  it  for  her  own  sole  and  separate  use  and  benefit 
and  disposal,  and  have  the  sole  management  thereof,  independent 
of  her  husband  and  free  from  his  debts,  6ic. :  Held,  that  the  pro* 
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hibitory  clause  was  not  void,  inasmuch  as  it  must  be  taken  in  con- 
nexion as  well  with  the  succeeding  as  the  preceding  words,  and 
therefore  that  a  security,  by  way  of  equitable  mortgage,  executed 
by  the  husband  and  wife  to  a  party  who  had  notice  of  the  wife^s 
title  under  the  will,  was  void  as  against  the  wife.  Baggeti  v.  Meux^ 
1  C.  138. 
2.  {Incumbrance^  what  ii — Separate  estate  of  wife,)  Feme  covert 
is  entitled  under  a  will  to  an  estate  in  fee  simple,  subject  to  an 
outstanding  lease  for  thirty -one  years  from  June,  1816,  at  a  rent 
of  60/.  per  annum,  and  subject  to  a  clause  in  the  will  prohibiting 
her  from  mortgaging  or  incumbering  the  property  during  cover- 
ture. In  June,  1840,  the  husband  takes  an  assignment  to  himself 
of  the  lease  of  1816,  and  the  husband  and  wife  execute  a  new 
lease  to  £.,  as  a  trustee  for  the  husband,  for  the  term  of  thirty- 
one  years,  at  the  same  rent  as  before.  In  this  lease  no  notice  is 
taken  of  the  wife^s  separate  estate,  and  £.  enters  into  no  covenants. 
In  1841,  the  property  lets  at  90/.  per  annum.  The  new  lease  is 
an  incumbrance,  within  the  meanyfig  of  the  prohibitory  clause 
contained  in  the  will.     S,  C 

3.  (Paffment  to^  by  mstake.^i  Efllect  of  over  payment  to  a  married 
woman  by  mistake  under  an  order  in  chancery.  Moore  v.  Moore^ 
1  C.  54. 

4.  {Right  to  a  settlement  out  of  fund  in  court — Waiver.)  A  mar- 
ried woman  can  waive  her  equitable  right  to  a  settlement  out  of  a 
fund  in  court  to  which  she  has  been  declared  entitled,  although  the 
clear  amount  payable  in  respect  of  such  fund  has  not  been  ascer- 
tained.    Packer  v.  Packer^  1  C.  92. 

MISTAKE.  {Release.)  A.  executed  a  bond  to  B.  and  C,  condi- 
tioned for  payment  of  an  annuity  of  100/.  to  D.  for  life,  and  as- 
signed an  annuity  of  120/.  for  the  life  of  one  M.,  and  a  policy  of 
insurance  for  700/.  on  M.*s  life  to  B.  and  C,  upon  certain  trusts 
(or  farther  securing  the  annuity  of  100/.  M.  died,  and  A.  died 
shortly  afterwards,  having,  as  was  then  believed,  received  the  700/. 
and  applied  it  to  his  own  use.  Shortly  afterwards,  D.,  in  con- 
sideration of  500/.,  released  A.'s  personal  representative  and  B. 
and  C.  from  the  annuity  of  100/.  and  the  securities  for  it.  Some 
years  afterwards,  it  was  discovered  that  A.  had  placed  the  700/. 
in  a  bank,  b  the  names  of  B.  and  C,  where  it  still  remained: 
VOL.  V.  15 
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&ld»  that  the  releaae  having  beea  executed  under  a  mistakey 
waa  iooperadve,  aod  that  the  7002.  remained  impressed  with  the 
trusts  for  securing  the  annuity  of  100/.  jffore  v.  Becker^  12  S. 
465. 

MORTGAGOR  AND  MORTGAGEE.  {Account— Sei^—Jaim 
Mock  companp.)  The  defendant,  who  was  a  customer  of  and 
had  an  account  with  a  bank,  was  also  employed  by  the  bank  to 
raise  money  on  certain  Spanish  bonds,  which  he  accordingly  did ; 
the  money  being  afterwards  recalled  by  the  mortgagees,  and  not 
paid,  the  bonds  were  sold,  and  the  defendant  received  the  balance 
and  retained  it,  without  the  knowledge  of  the  bank.  On  a  bill  filed 
oo  behalf  of  the  bank  for  the  payment  of  this  balance,  and  also  for 
a  general  account :  Held,  that,  although  the  defendant,  by  his 
answer,  said  the  result  of  the  general  account  when  taken  would 
be  in  his  &vour,  yet  he  was  not  entitled  to  withhold  payment  of  the 
bahince  received  by  him  in  respect  of  the  bonds  until  the  general 
account  should  be  taken,  and  a  decree  for  payment  of  that  balance 
and  interest  was  accordingly  made,  and  also  the  decree  for  taking 
the  general  account.    Gordon  v.  Py«i,  3  H.  223. 

2.  {CoiU  on  delivery  of  mortgage  deed.)  Three  mortgages,  on  the 
estates  of  distinct  mortgagors,  were  vested  in  the  same  trustees  by 
one  deed,  which  was  prepared  in  the  master^s  office,  in  a  suit  for 
executing  the  trust  Upon  the  application  of  one  of  the  mortgagors 
for  liberty  to  redeem  and  to  have  his  mortgage-deed  delivered  up 
to  him :  Held,  that  he  was  entitkxl  to  have  the  deed  on  his  execu- 
tmg  to  the  trustees  a  covenant  to  produce  it,  and  paying  the  costs 
of  the  application ;  and  that  the  costs  properly  incurred  in  preparing 
and  settling  the  covenant  should  be  borne  by  the  mortgagee's  estate. 
Cojpper  V.  Terrington^  1  C.  103. 

8.  (Same.)  Where  deeds  relating  to  mortgaged  property  (the  mort- 
gage being  absolute  at  law)  come  into  the  custody  of  a  court  of 
equity,  by  means  and  in  the  course  of  a  reasonable  and  proper 
administration  of  the  mortgagee's  estate,  the  costs  of  removing  them 
out  of  court,  upon  the  mortgage  being  paid  off,  must  be  borne  by 
the  mortgagor.    Burden  v.  Oldacre^  1  C.  105. 

4.  {Co9tM — Suit  to  redeem — Several  mortgagees.)  One  of  several 
mortgagees  compelled  to  pay  the  costs,  and  another  refused  his 
costs,  of  a  suit  to  redeem  the  mortgage ;  and  the  interest  on  the 
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mortgage-money  declared  to  stop  on  the  day  of  the  tender.  Cliff 
V.  Wadiworihy  2  Y.  &  C.  698. 
6.  {Foreclosure — Costs  of  official  assignee^  made  defendant,)  An 
official  assignee,  made  a  defendant  to  a  foreclosure  suit,  as  repre- 
senting the  interest^  of  a  mesne  incumbrancer,  who  had  become 
bankrupt :  Held  not  to  be  entitled  to  his  costs  from  the  plaintiff, 
although  he  disclaimed  absolutely  at  the  hearing.  Clarice  v.  WiU 
mot,  1  P.  276. 

6.  {Foreclosure — Costs  of  provisional  assignee,  made  defendant,) 
When  the  provisional  assignee  under  the  insolvent  act  is  made  a 
defendant  in  that  character  to  a  bill  of  foreclosure,  in  respect  of  the 
equity  of  redemption,  he  is  not  entitled  to  his  costs  from  the  plain- 
tiff, although  he  may  have  received  no  assets  of  the  insolvent 
wherewith  to  pay  them.    Appleby  v.  Duke,  1  P.  272. 

7.  {Mortgagee  in  possession — Account — Redemption — Repairs — 
Improvements.)  A  mortgagee  in  possession  held  liable  for  a  da- 
mage occasioned  by  his  pulling  down  two  cottages  on  the  property. 
A  mortgagee  in  possession  will  be  allowed  for  repairs  necessary 
for  the  support  of  the  property,  and  for  doing  that  which  is  essential 
for  the  protection  of  the  title  of  the  mortgagor,  if  he  has  got  the 
consent  of  the  mortgagor,  or  has  given  him  notice  in  which  he 
acquiesces ;  he  may  be  allowed  for  money  laid  out  in  increasing 
the  value  of  the  property,  but  he  is  not  justified  in  increasing  the 
value  of  the  estate  by  improvements  so  as  to  cripple  the  mortga- 
gor's power  of  redemption.  Mortgagee  in  possession  claiming  upon 
a  bill  for  redemption  to  be  allowed  for  substantial  repairs  and  last- 
ing improvements,  but  adducing  no  proof  of  any  such  expenditure, 
held  not  entitled  to  any  inquiry  on  the  subject.  Sandon  v.  Hooper, 
6  B.  246. 

8.  {Notice  of  contents  of  marriage  settlement,)  •  Upon  an  assignment 
of  an  outstanding  mortgage  term,  in  consideration  of  a  farther  ad- 
vance, the  assignee  was  informed  that  a  settlement  hai  been  made 
upon  the  marriage  of  the  mortgagor,  but  was  assured  by  him  and 
his  wife  that  it  related  only  to  the  fortune  of  his  wife,  and  did  not 
include  the  mortgaged  estate,  although  in  fact  it  did.    Upon  a  bill 

*  filed  by  the  eldest  son  of  the  marriage,  who  was  tenant  in  tail  under 
the  settlement :  Held,  that  the  assignee  of  the  term  was  not  affected 
with  notice  of  the  settlement,  it  appearing  from  the  plaintiff's  own 
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evidence  that  the  assignee  bad  really  belie?ed  the  representation  so 
made  to  him  to  be  true.    Jontt  v.  Swiiky  1  P.  244. 

9.  (Reverjjonarjf  vnUrtfi  in  Mock — Foreelature — Power  of  $dU 
— Parlies— TViisfeft.)  The  mortgagee  of  a  reversionary  interest 
in  stock  in  the  public  funds,  with  a  power  of  sale,  may  bring  his 
bill  for  foreclosure ;  and  is  entitled  to  a  decree  in  the  common  form 
for  an  account,  and  in  deffiult  of  payment,  for  foreclosure.  Trus- 
tees appointed  to  sell  a  reversionary  interest  in  stock,  and  pay  off 
a  nK>rtgage  thereon  and  hold  the  surplus  for  the  mortgagor,  are  not 
necessary  parties  to  a  bill  of  foreclosure  brought  by  the  mortgagee. 
Slade  V.  Rigg,  3  H.  85. 

10.  (Sale  of  Spanuh  honde^  wUkoui  tkelmowledge  of  ike  marige- 
gee» — Replacew^eni — Reeopery  of  market  price  ai  the  tiwte  of  the 
mle.)  A  banking  company,  who  were  mortgagees  of  certain  Span- 
ish bonds,  employed  defendant  to  raise  money  upon  them  by  deposit 
in  his  own  name;  the  party  with  whom  the  defendant  deposited 
them,  called  upon  the  defendant  for  re-payment,  and,  on  de&ult, 
sold  the  bonds,  with  the  concurrence  of  the  defendant,  without  the 
knowledge  of  the  company,  and  paid  the  balance  of  the  proceeds 
to  the  defendant  The  company  was  afterwards  compelled  by  their 
mortgagor  to  replace  them  or  their  value:  Held,  that  the  defendant 
was  answerable  to  the  company  for  the  market  price  of  the  bonds 
at  the  time  of  actual  sale,  and  that  he  was  not  answerable  for  the 
value  of  the  bonds  at  any  other  time.    Gordon  v.  Pjrsi,  8  H.  228. 

1 1 .  (  Trust — CrosM'Ml — Pleading.)  An  estate  was  conveyed  by  A. 
to  B.  upon  trust,  for  ten  years,  to  apply  the  rents  in  payment  to  B. 
of  the  interest  and  capital  of  10002.,  lent  by  A.  to  B.,  and  then  to 
sell  part  of  the  residue  of  the  10002.,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of  A.  The  rents  exceeded  the  in- 
terest. B.  permitted  A.  to  retain  possession,  and  the  interest  was 
not  applied  as  directed.  Upon  a  bill  by  B.  agoinst  A.  and  his  wife 
and  children  for  a  sale :  Held,  that  B.  could  not,  until  he  took  pos- 
session, be  made  liable  for  what,  without  his  wilful  defeult,  he  might 
have  received,  except  upon  a  cross-bill  raising  that  question.  Beare 
V.  Prior^  6  B.  183. 

PARTNERS.  {Allowance — Executor.)  A  surviving  partner  being 
the  executor  of  his  deceased  partner,  is  not  entitled  to  an  allow- 
ance for  carrying  on  the  business  after  his  partner's  decease,  for 
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the  benefit  of  the  estate ;  nor  is  an  executor  and  legatee  of  such 
surviving  partner.     Siockcn  v.  Dawson^  6  B.  371. 

2.  (Entries  in  partnership  books — Insufieient  answer.)  A  defend- 
ant who  was  required  to  set  forth  in  his  answer  to  interrogatories 
certain  entries  in  the  books  of  a  firm  of  which  he  was  a  member, 
stated  in  his  answer  that  the  books  were  in  the  joint  custody  of 
himself  and  his  copartners,  and  that  he  asked  their  permission  to 
iflspect  and  make  extracts  from  the  books,  to  enable  him  to  com- 
ply with  the  requisitions  of  the  interrogatories,  but  they  had  refused 
to  permit  him  so  to  do :  Held,  that  the  answer  was  insufficient,  as 
the  defendant  had  not  stated  there  was  any  contract  between  him- 
self and  his  copartners,  which  prevented  him  from  inspecting  the 
books,  and  making  extracts  from  them  without  their  permission. 
Stuart  y.  lord  Bute,  12  S.  460. 

S.  {Insanity.)  Confirmed  and  incurable  insanity  is  a  ground  for 
dissolving  a  partnership ;  but  a  mere  diminution  of  capacity  in 
attending  to  it,  is  insufficient  for  that  purpose.  Sadkr  ▼.  Lee,  6 
B.  324. 

4.  (Same.)  Difficulty  in  holding  a  partner  who  ostensibly  takes  an 
active  part  in  the  conduct  of  the  business  free  from  responsibility, 
on  the  ground  of  insanity,  in  respect  of  the  acts  of  the  firm.   S.  C. 

5.  (Misconduct  of  one  partner — Liahiliijf  ofjlrm — Notice.)  A., 
B.,  and  C.  executed  to  a  banking  firm,  consisting  of  £.,  P.,  and 
G.,  a  power  of  attorney,  empowering  them  "jointly  and  severally'' 
to  receive  the  dividends,  and  to  sell  out  the  stock  itself.  The 
power  was  sent  by  the  bankers  to  their  broker,  who  deposited  it 
with  the  bank  of  England.  F.  alone  clandestinely  sold  out  the 
stock,  but  the  firm  had  credit  for  the  proceeds.  The  sale  was 
concealed,  and  the  amount  of  dividends  for  some  time  accounted 
for :  Held,  that  E.  was  liable  for  the  salei  though  it  had  taken 
place  af\er  the  death  of  C.  and  G. ;  and  that  he  would  have  been 
equally  liable,  though  tlie  proceeds  had  not  been  placed  to  the 
credit  of  the  firm.     jS^.  C. 

6.  (Same.)    Upon  a  question  whether  one  partner  had  notice  of  the 
irregular  course  of  dealing  of  his  copartner,  to  the  prejudice  o 
their  customer,  the  court  was  of  opinion  that  he  ought  to  be  deeme< 
to  have  known  the  facts,  it  appearing  from  the  evidence,  that 
he  had  used  ordinary  diligence  and  attention  in  {\v^  *>  - 
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of  the  bomness  he  might  and  must  have  discovered  all  the  mate- 
rial facts ;  that  the  means  of  knowledge  were  within  his  power ; 
that  he  would,  with  very  little  trouble,  have  found  confusion  and 
Irregularity  in  the  accounts,  a  proper  investigation  of  the  sources 
of  which  would  have  led  to  discovery  of  all  that  had  been  done : 
Held,  also,  that  under  such  circumstances  the  court,  for  the  pro> 
tection  of  those  who  deal  with  partnerships,  must  impute  the  know- 
ledge which  the  partners,  acting  fof  their  interests  and  in  discharge 
of  their  plain  doty,  might  and  ought  to  have  obtained.    8.  C, 

PIRACY.  (Tnde'WuurkM — Inf unction — Praetiee.)  Injunction  to 
restrain  a  party  from  making  and  sending  to  TVr&cjf,  watches 
having  the  plaintiff's  name,  or  the  word  **  warranted,**  engraved 
thereoD  in  J\arkiA  characters,  in  imitatbn  of  the  plaintiff's 
watches.     CUmt  v.  Aleploglu^  6  B.  69,  n. 

2.  (Saaie.)  The  ground  on  which  the  court  protects  trade-marks 
is,  that  it  will  not  permit  a  party  to  sell  his  own  goods  as  the 
goods  of  another ;  a  party  will  not,  therefore,  be  allowed  to  use 
names,  marks,  letters,  or  other  indicise,  by  which  he  may  pass  off 
his  own  goods  to  purchasers  as  the  manufacture  of  another  person. 
Petry  v.  lYwefU^  6  B.  66. 

PLEADING.  (AUegoHm  of  material  fact.)  A  statement  «<  that 
the  defendant  alleges  and  the  defendant  believes  the  fact  to  be,** 
is  not  a  sufficient  allegation  of  a  material  fact,  j^grtwumi  v. 
CaweU,  5  a  630. 

2.  (Impertinence.)  In  an  information  seeking  to  set  aside  a  deed 
alleged  to  lie  executed  in  fraud  of  proceedings  under  an  outlawry : 
Held,  not  impertinent  to  state  that  at  the  time  of  the  execution  of 
the  deed,  the  outlaw  was  residing  at  Holy  rood  to  avoid  his  credi- 
tors, or  that  his  object  in  executing  the  deed  was  to  delay  and 
defeat  his  creditors ;  though  it  is  not  necessary  that  the  relator  in 
an  information  Should  have  an  interest  in  the  subject  of  the  suit, 
yet  a  statement  of  only  a  few  lines,  showing  what  interest  the 
relator  had,  was  held  not  to  be  impertinent,  but  mere  surplusage. 
Where  the  master  and  court  below  had  come  to  different  conclu- 
sions upon  exceptions  for  impertinence,  the  lord  chancellor,  in 
affirming  the  decision  of  the  court  below,  gave  no  costs  of  the 
appeal.     Attomeff^General  v.  Rickarde^  1  P.  383. 

3.  {Multifariousness.)    The  plaintiffs  appointed  A.,  6.,  and  C.  their 
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foreign  agents ;  A.  retired,  and  the  plaintifls  then  appointed  B.,  C. 
and  D.  agents.  The  transactions  being  separate :  Held,  that  a 
bill  for  an  account  of  the  two  agencies  was  multifarious  as  regard- 
ed A. ;  but,  semble^  if  the  dealings  had  not  been  separate,  but  a 
mere  continuation,  the  decision  would  have  been  otherwise.  Beti» 
son  y.  HadJUld,  5  B.  546. 
PRINCIPAL  AND  AGENT.  {Aceaunt-^vst  allowance— Soli- 
eiior  and  client,)  In  a  suit  by  a  principal  against  his  steward 
and  agent,  the  decree,  in  conformity  to  the  prayer  of  the  bill, 
directed  an  account  to  be  taken  of  rents,  profits  and  timber  money 
received  by  the  defendant  on  the  plaintifiTs  account;  and  also 
directed  the  master,  in  taking  the  accounts,  to  make  the  parties  all 
just  allowances.  The  defendant  was  a  solicitor,  and  had  acted  as 
such  for  the  plaintiff  during  his  stewardship ;  and  bills  of  costs 
were  due  to  him  from  plaintiff.  The  master,  at  the  plaintiff's  re- 
quest, taxed  the  bills,  and  in  taking  the  accounts  under  the  decree, 
included  the  reduced  amounts  of  them  amongst  the  just  allowances 
to  which  defendant  was  entitled.  The  plaintiff  excepted  to  the 
report  on  that  account,  and  the  court  allowed  the  exceptions. 
Jollife  V.  Hector,  12  S.  398. 

2.  {Injunction — Specific  chattels.)  Bill  for  the  delivery  up  of  spe- 
cific chattels  deposited  by  the  plaintiff  with  A.,  his  agent,  which 
A.  fraudulently  contracted  to  assign  to  B.,  and  B.  advertised  to  be 
sold ;  and  for  an  injunction  to  restrain  the  sale  by  B.,  and  to  res- 
train A.  and  B.  from  parting  with  the  goods,  the  goods  being  still 
in  the  possession  of  A.  the  agent.  Demurrer  by  B.  overruled. 
Wood  V.  Rowcliffe,  3  H.  304. 

3.  (Same.)  Whether  the  jurisdiction  to  protect  by  injunction  the 
possession,  and  decree  the  delivery  up  of  specific  chattels,  is  con- 
fined to  chattels  the  loss  or  injury  of  which  would  not  be  adequately 
compensated  in  damages,  or  which  it  may  not  be  possible  speci- 
fically to  replace — quaere?    S.  C. 

PRINCIPAL  AND  SURETY.  (Release— Contract.)  A.  became 
surety  for  B.  to  C.  for  a  sum  "  for  value  received  by  a  draft  at 
three  months'  date."  C.  (without  the  concurrence  of  A.)  at  once 
paid  (he  amount  to  B.,  instead  of  giving  the  draft  at  three  months: 
Ikid,  that  the  agreement  had  been  varied,  and  that  the  surety  was 
therefore  discharged.    Bonser  v.  Coar,  6  B.  110. 
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PRIORITT.  (C^arge^Deed^-CcnMmetiom,)  A.  R  wu  entitled 
to  a  legacy  which  was  charged  oo  real  estates  derised  to  C.  D. 
A.  B.  by  a  deed,  to  which  C  D.  was  a  party,  and  which  recited 
that  it  had  been  agreed  that  the  legacy  shoald  lemab  on  the 
secnrity  of  the  estate,  assigned  it  to  £.  P.  A.  B.,  without  the  con- 
currence ofE.  F^  afterwards  released  the  charge  upon  the  estate, 
and  A.  B.  and  C.  D.  together  afterwards  nM>rtgaged  the  estates, 
first  to  lord  C,  and  afterwards  to  the  plaintiff,  a  judgment  creditor, 
who  released  his  judgment :  Held,  that  the  plaintiff  had  priority 
oirer  E.  F.     Grtenwood  r.  CkwrckiU,  6  B.  814. 

S.  (Smhfeei  to  prior  ineuwtbraneeM,)  A  mortgage  was  made,  *^  sub- 
ject to  prior  incimibrances  z^  Held,  under  the  circumstances,  that 
a  prior  equitable  charge  was  not  included,  it  being  unknown  to  the 
mortgagee,  and  it  not  appearing  to  have  been  the  intention  of  the 
mortgagors  to  include  it.    8.  C. 

PRIVATB  ACT.  (Exteni  of  word  '*  manor''— Vender  amd  pur- 
ektuer — Title  or  eonvepanee,)  Trustees  were  empowered  by  act 
of  parliament  to  sell  and  exchange  all  or  any  of  the  hereditaments 
mentioned  in  the  schedule  to  the  act,  amongst  which  was  a  fturm, 
called  the  Mountain  Farm,  parcel  of  the  manor  of  W.  In  the  body 
of  the  act  there  was  a  proviso  that  the  monor  of  W.  should  not  be 
sold,  the  trustees  having  contracted  to  sell  the  Mountain  Farm ; 
Held,  that  the  purchaser  was  not  bound  to  accept  the  title.  Earl 
of  Lincoln  v.  Areedeekne^  1  C.  98.  / 

SATISFACTION.  (Sale  of  truti  fund— Marriage  teiilemeni— 
Natural  love  and  affection.)  A  trust  fund,  to  which  a  father  was 
entitled  for  life,  and  his  son  and  daughter  in  remainder,  was  sold, 
and  the  proceeds  were  received  by  the  father.  Subsequently,  on 
the  marriage  of  the  daughter,  the  father  settled  property  for  her 
benefit  of  a  larger  value  than  the  proceeds  of  the  trust  fund:  Held, 
that  the  claim  of  the  daughter  against  the  father  in  respect  of  her 
share  of  the  proceeds  of  the  trust  fund  must  be  presumed  to  be 
satisfied  by  the  settlement.  That  neither  the  expression  in  the  set- 
tlement of  the  consideration  of  natural  love  and  affection,  nor  the 
ignorance  of  the  husband  of  the  rights  of  the  wife  in  the  trust  fund, 
had  the  efiect  of  excluding  the  presumption  of  satisfaction.  Evi- 
dence is  admissible  either  to  support  or  rebut  the  presumption. 
Semhkf  whether,  in  the  case  of  a  portion  of  the  precise  amount  of 
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the  debt,  the  expression  of  natural  love  and  afiection,  as  the  con- 
sideration fur  the  settlement,  might  not  be  material  on  the  question 
of  satisfaction — qumrt?    PlunkeU  v.  Lewis^  3  H.  316. 
SET-OFF.    (Equitable— Legacy— Debt— Husband  and  wife.)  A 
share  of  rent,  due  from  the  occupying  tenant  of  certain  premises, 
to  the  estate  of  a  testatrix,  who  was  one  of  several  tenants  in  com- 
mon of  the  same  premises,  allowed  to  be  set  off  by  her  executors, 
in  a  suit  for  a  legacy  bequeathed  by  the  testatrix  to  the  debtor, 
but  not  as  against  a  legacy  bequeathed  by  the  testatrix  to  the  wife 
of  the  debtor.     MacMahon  v.  Burchell^  3  H.  97. 
SETTLEMENT.     {CoMtuction— Commencement  of  term.)    C, 
before  the  marriage  of  his  daughter,  conveyed  certain  lands  to  the 
use  of  himself  for  life,  with  remainder  to  trustees  for  a  term  of 
200  years,  upon  trust  for  securing  a  rent-charge  of  100/.  per 
annum  to  the  husband  and  wife  for  their  joint  lives,  and  the  life 
of  the  survivor;  and  from  and  afler  the  expiration  or  sooner  de- 
termination of  that  term,  and  in  the  meantime  subject  thereto  and 
to  the  trusts  thereof,  to  the  use  of  other  trustees  for  a  term  of  1500 
years,  with  remainder  to  C.  in  fee.    The  trusts  of  the  1500  years' 
term  were  declared  to  be  as  follows : — ^The  trustdls  should  afler 
the  decease  of  C.  (but  subject  and  without  prejudice  to  the  yearly 
rent-charge  and  the  remedies  for  securing  the  same),  by  mort- 
gage or  sale,  or  other  disposition  of  the  settled  estates,  or  out  of 
the  rents  thereof,  levy  and  raise  2600Z.  in  trust  for  all  and  every 
the  child  and  children  of  the  marriage,  or  such  one  or  more  of 
them,  exclusive  of  the  others,  and  in  such  shares,  &c.  and  with 
.«ich  annual  or  other  sums  of  money  for  the  maintenance  of  such 
children  from  and  afler  the  decease  of  C,  as  the  parents  should 
hj  deed  appoint:  Held,  that  the  1500  years'  term  did  not  wait 
it  its  commencement  until  the  death  of  the  survivor  of  the  hus- 
'  ind  and  wife,  but  commenced  at  the  death  of  C. ;  and  therefore, 
'  at  it  was  competent  to  the  parents,  aAer  the  death  of  C,  by 
ed  executed  in  pursuance  of  their  power,  to  direct  an  annual 
n  to  be  raised  out  of  the  estates  for  the  maintenance  of  their 
ildren,  born  and  to  be  born.     Govgh  v.  Andrews^  1  C.  59. 
Marriage   articles — Cimstrvction — Powers  to  appoint  new 
.stees  and  to  change  secvriti^'s,)    A  marriage  contract,  in  the 
v\  !•  iii»'      «    •  .        I  *  V   •  •  ..       '  ■ '    '•  'H  T  isbon. 
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expressed  that  the  parties  were  desirous  it  should  be  regulated, 
made  binding,  and  carried  into  full  and  complete  eflect  accord- 
ing to  the  laws  of  England ;  some  years  afterwards  the  parties, 
who  were  then  resident  in  England,  filed  a  bill,  praying  that  a 
settlement  in  strict  conformity  with  the  contract,  and  containing 
ail  the  corenants,  clauses,  powers,  &c.,  usually  inserted  in  mar- 
riage settlements  and  deemed  necessary,  and  at  the  same  time 
consistent  with  the  substance  )of  the  contract,  might  be  executed 
under  a  decree  of  the  court :  Held,  that  a  power  to  appoint  new 
trustees  as  often  as  should  be  necessary,  and,  notwithstanding  the 
contract  provided  that  the  settled  moneys  should  be  inyested,  as 
they  had  been,  in  the  English  and  French  funds,  that  a  power  to 
change  those  securities  for  any  other  of  the  government  stock  or 
.  funds  of  England  or  France,  or  for  real  securities  in  Great  Britian 
or  Ireland,  were  proper  powers  to  be  inserted  in  the  settlement. 
Sampayo  t.  Gttild,  12  S.  426. 

SOLICITOR  AND  CLIENT.  {PHMegtd  eimmmicaium.)  A 
solicitor  invested  his  client's  money  on  a  mortgage,  and  at  the 
client's  desire  took  the  mortgage  in  his'  own  name  without  any 
trust  being  declared  by  the  deed:  in  a  suit  by  a  judgment  creditor 
of  the  mortgagor,  to  redeem  against  the  solicitor  and  the  mortga- 
gor (who  was  out  of  the  jurisdiction) :  Held,  that  the  solicitor  was 
privileged  from  disclosing  the  name  of  his  client,  and  also  the 
particulars  of  other  mortgages  of  the  property,  which  had  been 
taken  by  other  clients  of  the  solicitor  in  their  own  names :  Held, 
also,  that  the  case  was  an  exception  to  the  rule  that  a  defendant 
who  submits  to  answer,  must  answer  fully.  JimtM  v.  Pugk^  12 
S.  470. 

2.  (Same.)    A  correspondence  took  place  between  a  client  and  his 
solicitor  during  the  progress  of  a  suit    A  compromise  was  eflfect- 
ed,  but  afterwards  a  second  suit  was  instituted  to  set  it  aside,  and 
to  prosecute  the  original  suit :  Held,  that  the  corr^pbndence  was  ■ 
privileged  in  the  second  suit.    Hughes  v.  Gamons^  6  B.  852. 

8.  (Same.)  Upon  a  motion  that  the  defendant  might  produce  docu- 
ments in  the  schedule  to  his  answer :  Held,  that  written  commu- 
nications which  passed  between  the  defendant  and  his  solicitor, 
before  any  dispute  had  ariseiv between  the  parties  to  the  suit,  were 
privileged,  so  far  as  they  contained  legal  advice  or  opinions,  but 
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not  otherwise,  although  relating  to  the  matters  which  formed  the 
subject  of  the  suit.  Lord  WaUingham  v.  Goodricke^  Bart.^  8 
H.  122. 

4.  (Same.)  There  is  no  essential  diflference,  with  respect  to  the 
privilege  of  professional  correspondence,  between  cases  stated  for 
the  opinion  of  counsel  and  other  communications.     S,  C. 

SOVEREIGN  PRINCE,  FOREIGN.  {Allegiance— lAabilUff  oi 
a  subfeet.)  The  king  of  Hanover,  aAer  his  accession,  renewed 
his  oath  of  allegiance  to  the  queen  of  England,  and  claimed  the 
right  of  an  English  peer :  Held,  that  he  was  exempt  from  the 
English  courts  for  acts  done  by  him  as  sovereign  prince,  but  was 
liable  to  be  sued  in  those  courts  in  respect  of  matters  done  by 
him  as  a  subject :  Held  also,  that  the  sovereign  character  pre- 
vailed where  the  acts  were  done  abroad,  and  also  where  it  was 
doubtful  in  which  of  the  two  characters  they  had  been  done.  The 
Duke  ofBrwuwiek  v.  The  King  of  Hanover,  6  B.  1. 

9.  (LUemaiional  law — JwriBdiction — Pleading.)  Discussion  of  the 
question,  whether  a  sovereign  prince  is  liable  to  the  jurisdiction  of 
the  courts  of  a  foreign  country,  in  which  he  may  happen  to  be 
rasident,  and  as  to  the  liability  to  suit  of  one  who  unites  in  him« 
self  the  characters  both  of  an  independent  foreign  sovereign  and  a 
•abject  A  sovereign  prince,  resident  in  the  dominions  of  an- 
other, is  ordinarily  exempted  from  the  jurisdiction  of  tl^  courts 
there.    8.  C. 

3.  (Sawte.)  A  foreign  sovereign  may  sue  in  this  country,  both  at 
law  and  in  equity ;  and,  if  he  sues  in  equity,  he  submits  himself 
to  the  jurisdiction,  and  a  cross-bill  may  be  filed  against  him, 
which  he  must  answer  on  oath ;  but  a  foreign  sovereign  does  not, 
by  filing  a  bill  in  chancery  against  A.,  make  himself  liable  to  be 
sued  in  that  court  for  an  independent  matter  by  B.     8.  C 

4.  (Same.)  A  bill  filed  by  Charles,  ex-duke  of  Brunswick,  against 
the  king  of  Hanover  (a  subject  of  this  realm,)  stated,  that  by  a 
decree  of  the  Germanic  Diet,  followed  by  a  declaration  of  his  Ag- 
nati,  he  had  been  deposed,  and  his  brother  appointed  successor, 
and  that  by  an  instrument  signed  by  the  reigning  duke,  and  by 
William  the  Fourth  and  his  brothers,  the  duke  of  Cambridge  had 
been  appointed  guardian  of  the  plaintiff's  fortune^  and  the  guar- 
dianship **  was  to  be  legally  established  in  Brunswick,  where  it 
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was  to  bare  its  locality."  That  oo  the  death  of  William  the 
Fourth,  the  king  of  Hanover  was  appoioted  guardiaD,  aod  pos- 
sessed himself  of  the  private  property  of  the  plaintiff.  The  bill 
alleged  that  the  instrument  was  void,  and  prayed  a  declaration  to 
that  efiect,  and  for  an  account :  Held,  that  the  alleged  acts,  under 
the  instrument,  were  not  such  as  n^ndered  the  defendant  liable  to 
be  sued,  or  subject  to  the  jurisdiction  of  the  court.     8.  C. 

5.  (Letter  wdidve — AppearaHee — Demurrer.)  A  foreign  sove- 
reign prince,  who  was  also  an  English  peer,  was  made  defendant 
to  a  suit  and  served  with  a  letter  missive.  The  lord  chancellor 
refused  to  recall  it.  The  defendant  then  appeared,  and  filed  a  de- 
murrer for  want  of  jurisdiction :  Held,  first,  that  the  lord  chan- 
cellor had  not  decided  that  the  defendant  was  liable  to  the  juris- 
diction of  the  court ;  and,  secondly,  that  the  defendant  had  not,  by 
appearing,  waived  any  defence  to  the  bill.     8.  C. 

6.  {Pleading — 8uit  dgaimet  a  foreign  prince.)  In  a  snit  against 
a  sovereign  prince,  who  is  als6  a  subject,  the  bill  ought,  upon  the 
face  of  it,  to  show  a  case  rendering  the  sovereign  prince  liable  to 
be  sued  as  a  subject.    8.  C. 

7.  {8ame.)  A  simple  allegation  that  a  foreign  instrument  depend- 
ing on  foreign  law  is  null  and  void,  is  too  vague.    8.  C 

8.  (State  document.)  SemilCf  also,  that  the  instrument  complained 
of  was,  under  the  circumstances  stated  in  the  bill,  connected  with 
political  and  state  transactions,  and  was  a  state  document.    8.  C. 

STATUTE  OF  LIMITATIONS.  {Achwwledgmad— Mortgagor 
and  mortgagee — Equkjf  of  redemption — Agent.)  A  mortgagee 
in  possession  of  lands  at  Hendred,  havipg  received  from  the  grand- 
father of  the  infant  heir  of  the  mortgagor,  a  letter,  the  contents  of 
which  did  not  appear,  wrote  an  answer  as  follows :  **  Concerning 
the  business  at  Hendred,  which  you  know  nearly  as  well  as  my- 
self, as  there  has  been  nothing  kept  from  you ;  which  1  am  very 
yUling  to  settle  if  your  grand-daughter  is  of  age.  I  never  told  yoa 
any  otherways ;  as  I  am  informed  she  is  the  heiress  of  what  there 
is.  The  difference  is  not  worth  much.  I  shall  hear  from  your 
grand-daughter  about  the  business.**  Held,  that  the  last-men- 
tioned letter  was  an  acknowledgment  of  the  heiress's  right  redeem 
to  the  mortgage,  and  that,  when  she  came  of  age,  she  was  entitled 
to  consider  her  grandfather  as  having  acted  as  her  agent ;  and. 
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consequently,  that  she  was  entitled  to  redeem  the  mortgage  at  any 
time  within  twenty  years  after  the  letter  was  written.  Trulock 
V.  Robey,  12  S.  402. 

.  {Adverse  possession — Construction  of  stat.  3  4*  4  Will.  4,c.  27, 
8. 10, 26 — Motion — Issue — Fraud.)  A.  T.,  a  person  of  unsound 
mind,  living  in  the  family  of  M.  D.,  became  entitled,  as  heiress  at 
law,  to  certain  lands.  M.  D.  received  the  rents  and  profits  of  such 
lands  for  thirteen  years  during  the  life  of  A.  T.,  and  eleven  years 
after  her  death,  when  M.  D.  died.  M.  D.  had  procured  A.  T.  to 
execute  a  will,  devising  part  of  her  estate,  and  also  indentures  for 
conveying  other  parts  to  M.  D.  and  her  heirs :  Held,  that  M.  D. 
had  founded  her  title  upon  the  instruments  which  she  had  pro* 
cured  A.  T.  to  execute  in  her  favour ;  that  her  claim  to  the  lands 
in  question  must  be  deemed  to  be  under  and  not  against  A.  T., 
and  that  there  was  therefore  no  adverse  possession  as  against  A. 
1".  or  those  claiming  under  her ;  that  procuring  instruments  of 
coveyance  and  devise  to  be  executed  by  a  person  of  unsound  mind 
was  a  fraud  within  the  stat.  3  &  4.  Will.  4,  c.  27,  s.  26.  Semhle^ 
that  after  issues  had  been  directed,  on  motion,  to  try  the  validity 
of  the  instruments  executed  by  A.  T.,  and  whether  she  was  of 
sound  mind,  the  order  being  submitted  to,  it  was  no  longer  open 
to  those  claiming  under  M.  D.  to  insist,  at  the  hearing,  that  the 
claim  of  the  heirs  of  A.  T.  was  barred  by  the  statute  of  limita- 
tions, 3  &  4  Will.  3,  c.  27.     Lewis  v.  Thomas,  3  H.  26. 

.  {Annuities — Trustee  and  cestui  que  trust,)  A  testator,  who  died 
in  1795,  devised  his  real  estate  to  trustees  to  sell,  and,  out  of  the 
interest  of  the  proceeds  and  out  of  the  rents  of  the  estates  until  they 
should  be  sold,  to  pay  certain  annuities.  No  payment  had  been 
made  in  respect  of  any  of  the  annuities  for  more  than  twenty  years 
before  the  bill  was  filed ;  but  the  trustees  entered  into  possession 
of  the  estates  on  the  testator's  death,  and  the  surviving  trustee  con- 
tinued in  possession  until  about  eleven  years  prior  to  the  filing  of 
the  bill :  Held,  that  the  plaintilTs  right  to  the  annuities  was  not 
barred  by  the  statute  of  limitations.      Ward  v.  Arch^  12  S.  472. 

.  (Defence  of  the  statute  of  limitations  to  a  legal  demand^  how 
regarded  by  courts  of  equity.)  In  the  case  of  a  legal  demand,  a 
court  of  equity  acts  in  obedience,  and  not  merely  by  analogy,  to 
the  statute  of  limitat^oiK^.  A  banking  firm,  who  on  opening  aa 
VOL.  V.  16 
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accouDt  with  a  cuttomer,  had  agreed  to  allow  him  intereit  at  three 
per  cent,  on  the  balances  which  should  from  time  to  time  be 
standing  to  his  credit,  set  up  the  statute  of  limitatioos  as  a  defence 
to  a  biii  filed  against  them  by  the  customer  for  an  account  The 
account  as  it  stood  in  the  banker's  book,  showed  a  consider- 
able balance  due  to  the  plaintiff,  but  there  being  no  item  in  it,  or 
evidence  of  any  transaction  connected  with  it,  of  a  date  within  six 
years  prior  to  the  filing  of  therbiil,  nor  any  suggestion  in  the  bill 
that  the  bankers  were  bound  by  the  agreement  or  otherwise,  to 
have  actually  entered  the  interest  as  it  became  due  to  the  credit  of 
the  customer  in  the  account,  or  that  they  had  omitted  so  to  do  with 
a  fraudulent  intent,  the  detmice  was  allowed  to  prevail.  FoUjf  t* 
HtU,  1  P.  999. 

TENANT  IN  COMMON,  OR  JOINT  TENANT.  (Next  of  km 
— Accumuladom — Retiduar^  legatetM.)  Bequest  of  residuary 
estate  to  accumulate  for  ten  years,  and  then  to  be  distributed  in 
seven  equal  shares  unto  seven  persons  named  in  the  will,  and  ap- 
pdntment  of  the  same  seven  persons  residuary  legatees,  creates  a 
tenancy  in  common,  and  the  share  of  one'  dying  in  the  testator's 
lifetime  bek)ngs  to  the  next  of  kin  of  the  testator.  JVonaoji  v. 
Frazer^  8.  H.  84.  ^ 

TENANT  FOR  LIFE.  (PaymenU  fry.)  Charges  paid  off  1^  the 
tenant  for  lile  jprisid  fade  kept  alive,  and  not  mei^^  in  the 
inheritance.    Famlktmer  v.  Daniel^  9  H.  217. 

2.  (Residvory  personal  e$taJU  to  he  inte&ted — hiiereM  of  the  loitfi- 
vested  personaltff.)  A  testator  directed  his  residuary  personal 
estate  to  be  invested  in  land  from  time  to  time,  and  at  all  conveni- 
ent opportunities,  and  in  the  mean  time  to  be  accumulated :  Held, 
that  the  tenant  for  life  of  the  land  was  entitled  to  the  interest  of 
the  uninvested  personalty,  as  from  a  year  from  the  testator's 
death.     Tucker  v.  BoeweU,  5  B.  607. 

3.  {Same.)  In  the  same  case,  the  testator  gave  4002.  a  year  to  his 
wife  if  she  recovered  her  mental  faculties,  otherwise  200/.  a  year, 
and  to  be  paid  out  of  his  government  stock ;  and  he  directed,  as 
soon  as  conveniently  might  be  after  her  death,  the  investment  of 
the  stock  out  of  which  the  annuity  was  payable,  in  land,  to  be  con- 
veyed in  strict  settlement.  The  wife  did  not  recover:  Held,  that 
the  extra  200/.  a  year  became  part  of  the  residue  to  be  invested, 
and  did  not  belong  to  the  tenant  for  life.    8.  C. 
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TRUSTEES.  {Autkarity  of,  ptndenU  lUe.)  The  institution  of  a 
suit  against  trustees,  for  the  administration  of  the  trust  estate, 
under  the  direction  of  the  court,  does  not  preclude  the  exercise 
of  the  discretion  given  to  the  trustees  by  the  will  of  the  testator, 
as  to  the  appointment  of  new  trustees  for  the  management  of  the 
trust ;  but  the  trustees  are  required,  aAer  the  institution  of  the 
suit,  to  act  under  the  control  of  the  court.  Co/e  y.  Bent,  3  H. 
245. 

2.  (Breack  of  trust — Estoppel — Tenant  for  life.)  A  trustee  cannot 
by  contract  waive  his  right  to  resort  to  the  life  interest  of  a  tenant 
for  life  for  the  purpose  of  replacing  a  trust  fund  which,  in  breach 
of  trust,  he  has  lent  to  the  tenant  for  life.  A  trustee,  in  breach  of 
trust,  lent  the  trust  fund  to  A.  B.,  the  tenant  for  life ;  the  trustee 
afterwards  concurred  in  a  creditor's  deed,  by  which  A.  B/s  life 
interest  was  to  be  applied  in  payment  of  his  debts,  and  the  trustee 
received  thereunder  a  debt  due  to  him,  A.  B. ;  before  the  other 
creditors  had  been  paid,  the  trustee  retained  the  income  to  make 
good  the  breach  of  trust :  Held,  upon  a  bill  filed  by  the  trustees  of 
the  creditor's  deed,  that  this  court  would  not  prevent  such  an  ap- 
plication.    Fuller  v.  Knight,  6  B.  205. 

3.  {Breach  of  trust — Exchequer  hills.)  Where  a  trustee  has  trust 
money  in  his  hands  which  he  is  authorized  to  lay  out  in  the  public 
funds  or  on  real  security,  he  is  justified,  pending  the  necessary 
delay,  in  completing  a  contemplated  mortgage  security  in  invest- 
ing the  money  in  exchequer  bills.  A  trustee  properly  invested 
trust  money  in  exchequer  bills,  but  he  left  them  in  the  hands  of 
a  broker.  Upon  a  misapplication  of  them  by  the  broker :  Held, 
that  the  trustee  was  personally  liable.  Matthews  v.  Brise,  6  B. 
239. 

4.  (Same.)  A  trustee  was  empowered  to  invest  in  the  public  funds, 
or  on  real  security;  he  had  in  his  hands,  a  sum  which,  in  the  in- 
terval between  receiving  and  investing  in  a  contemplated  real 
security,  he  invested  in  exchequer  bills,  which  he  left  in  the  hands 
of  a  broker,  who  misapplied  them :  Held,  that  the  trustee  was 
liable  for  the  value  of  the  exchequer  bills  at  the  time  of  the  loss, 
and  not  for  the  stock  which  the  money  would  have  purchased. 
B.C. 

5.  {Breach  of  trust — Executor.)  A  testatrix  gave  her  personal 
estate  to  A.  and  B.,  subject  to  debts  and  legacies  upon  certain 
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trusts,  and  she  appointed  A.  alone  executor.  A  fund  over  which 
the  testatrix  had  a  power  of  appointment  was  transferred  into  the 
names  of  A.  and  B.  A.,  the  executor,  representing  that  a  con- 
siderable part  of  the  fund  was  wanting  to  pay  debts  and  legacies, 
induced  B.  to  join  in  selling  out  the  fund,  promising  to  give  a  mort- 
gage security  for  what  might  not  be  wanted  for  debts,  &c.  A. 
received  tlie  whole,  but  applied  a  very  inconsiderable  sum  in 
payment  of  debts,  6uu:  Held,  that  B.  was  liable  to  replace  so 
much  of  the  stock  as  had  not  been  applied  in  payment  of  debts, 
&c.,  and  to  account  for  the  dividends.  Heweit  v.  FoiUr^  6  B. 
259. 

6.  (Breach  of  trvst — Inieresi.)  Trustees  under  a  will  decreed  to 
pay  interest  at  bL  per  cent,  per  annum,  on  balances  mixed  by 
them  with  their  own  moneys,  and  used  in  their  own  business, 
although  the  will  authorized  them  to  invest  the  residue  on  **  good 
private  securities.**     Wesiover  v.  Chapman^  1  C.  177. 

7.  (Breach  of  trust — Option  of-  cestui  fue  trust  to  have  stock  re- 
placed^  or  the  produce — Power  to  alter  and  vary.)  If  trustees  are 
directed  to  invest  trust  money  on  government  or  real  securities, 
and  they  do  neither,  they  are  answerable,  at  the  option  of  the  ees* 
tuis  que  trusty  either  for  the  money  or  the  «tock  which  might  have 
been  purchased  therewith.  Husband  and  wile  had  a  power  to  sell 
real  estates,  with  the  consent  of  the  trustees ;  the  moneys  were, 
with  all  convenient  speed,  to  be  laid  out  in  the  purchase  of  other 
lands ;  and,  until  a  convenient  purchase  could  be  eflfected,  il  was 
made  lawful  for  the  trustees,  with  the  consent  of  the  husband  and 
wife,  to  invest  the  money  in  government  or  real  securities.  A  sale 
took  place  in  1811,  and  in  1816  the  produce  was  lent  by  the  trus- 
tees on  personal  security:  Held,  that  the  trustees  were  liable  for 
the  stock  which  the  money  would  have  produced  in  1816.  Held, 
also,  that  the  trustees  ought  not  to  have  consented  to  a  sale  with- 
out first  providing  the  means  of  investing  the  purchase  money. 
Watts  V.  Girdlestone^  6  B.  1881 

8.  (Several  trustees — Estate  of  ant  severally  answerable.)  Testator 
bequeathed  500Z.  to  his  executors,  upon  trust  that  they  should  lay 
out  and  invest  the  same  in  the  public  funds,  or  in  such  other  secu- 
rity, or  in  such  other  manne/  as  to  them  should  seem  expedient, 
at  interest,  and  apply  the  produce  to  a  charitable  purpose.  One  of 
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the  executors,  who  took  the  entire  management  of  the  estate,  paid 
the  debts,  and  most  of  the  legacies  of  the  testator,  but  neither  Spe- 
cifically appropriated  nor  invested  500/.  for  the  charity.  I^e  paid 
interest,  however,  on  5002.  to  the  charity;  at  the  same  time  re- 
ceiving interest  on  the  promissory  note  of  a  debtor  to  the  estate 
who  was  in  good  credit,  but  whose  debt  was  the  only  fund  avail- 
able for  payment  of  the  legacy.  The  executor  afterwards  died. 
On  the  admission,  by  his  representatives,  that  he  had,  in  his  life- 
time, assented  to  the  payment  of  the  legacy  to  himself,  as  trustee: 
Held,  that  his  estate  was  severally  answerable,  as  for  a  breach  of 
trust.    Attorney-general  v.  Higham^  2  Y.  &  C.  634. 

9.  {CoMts  of  unnecessarif  litigation.)  Trustees  decreed  to  [my  the 
costs  of  an  unnecessary  inquiry,  directed  before  the  master,  as  to 
the  state  of  the  testator's  family.  Wettover  v.  CAapauin,  1 
C.  181. 

10.  (Same.)  Executors  of  trustees  decreed  to  pay  the  costs  of  a  suit 
rendered  necessary  by  their  having  refuted  to  pay  over  the  trust 
fund  on  reasonable  evidence  of  a  person's  death;  but,  inasmuch  as 
the  trustees  had  been  guilty  of  a  breach  of  trust  in  relation  to  the 
fund,  such  costs  were  decreed  to  be  paid  out  of  the  assets  of  the 
trustees,  and  not  personally  by  the  executors.  Lffte  v.  Kingdon^ 
1  C.  184. 

11.  (Duty  of.)  Under  the  provisions  of  a  marriage  settlement,  trus- 
tees had  power,  with  the  consent  of  the  husband  and  wife,  or  the 
survivor,  to  vary  the  securities  by  selling  out  the  settled  stock  and 
investing  it  in  land,  and  it  was^rovided  that  it  should  be  lawful 
for  the  trustees,  with  the  consent  of  the  husband  and  wife,  or  the 
survivor,  to  lay  out  the  whole  of  the  moneys  to  be  produced  by 
the  sale  of  the  stock  in  the  purchase  of  freehold  or  copyhold  estates 
of  inheritance,  or  leasehold  for  a  term  of  not  less  than  sixty  years. 
The  husband  died,  and  the  wife  married  again :  Held,  that  the 
trustees  were  not  bound,  on  the  application  of  the  wife  and  her 
second  husband,  to  invest  any  of  the  stock  on  leaseholds,  although 
the  security  might  be  eligible,  and  for  a  longer  terra  than  sixty 
years.    Lee  v.  Yotingy  2  Y.  &  C.  532. 

VENDOR  AND  PURCHASER.  (CoMtB-^-CoMtruetion  of  London 
and  Greenwich  Railway  Act — Making  out  the  title.)  The  act 
vhich  enabled  a  company  to  purchase  and  take  land  for  making  a 
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imilwayy  provided  that  the  costs  of  the  **  eoatimdM,  Mdes  and  oon- 
YeyaDccs,**  should  be  borne  by  tbe  pordMsers:  Held,  that  the 
▼eodora  were,  under  these  words,  enlhled  lo  be  leisBbinsed  the 
cosU  of  maktog  out  their  tiile  lo  the  had  porehased  by  the  eom- 
pany.  ExparUtUFttgtntf  AddU^cini^^imAe  waiter  ^ 
the  Lotidom  amd  Greenwich  BmUwmf  Cflsi^Mjr,  8  H.  8^ 

2.  {Cavenanifarikepredmeiiomcfdeede^J^tirmci.)  The  right  of 
a  purchaser  to  a  coreoant  fo^  the  prodoctioo  of  docmnents  cos* 
stHutiog  part  of  hb  title,  does  doC  eadead  lo  copies  of  court  rolls, 
or  iodeotores  of  bargaio  and  sale  enrolled,  unless  they  are  in  the 
possession  or  power  of  the  feodor.  A  porchaser  is  not  entitled,  as 
a  matter  of  course,  to  a  oorenant  for  the  production  of  all  doco- 
menU  contained  in  the  abstract  of  title,  which  are  not  delifefed  to 
him,  but  only  of  those  which  ere  necessary  lo  nmk&  out  a  good 
sixty  years' title.    Cooper  t»  Emerf,  I  P.  968. 

8.  (Fraudtdeiti  wderepresemtoHom — CotUrmd  remimdfd )  A  con- 
tract tot  the  purchase  of  an  estate,  rescinded  at  the  smt  of  the 
purchaser,  on  the  ground  of  ftaodnleni  misieprsssntstinn,  the 
contract  ba?ing  been  compleled  with  tha  knowledge,  on  the  part 
of  the  defendant  or  her  agent,  of  the  existence  oTa  public  right  of 
way  over  the  property,  and  the  plaintiff  not  knowing,  or  having 
tbe  means  of  knowing,  thai  iact  GiAson  ▼.  ITll^  8  T.  d(  C. 
642. 

4.  (JiUereU  on  purchaot^mmej^.)  A  purchaser,  complaining  thai 
his  conveyance  did  not  comprise  the  whole  of  the  property  which 
he  bad  contracted  fiy,  filed  hia^l  for  a  conveyance  of  the  remain- 
der,  and  obtained  an  iojunctkui,  restraining  the  vendor  from  suing 
him  for  tbe  purchase-money,  part  of  whlich  was  sAerwards  ordered 
to  be  paid  into  court  to  abide  the  event  of  the  suit.  The  bill  was 
dismissed :  Held,  that  the  vendor  was  entitled  to  the  residue  of  the 
purchase-money,  and  the  interest  upon  it,  to  the  time  of  payment, 
although  the  purchase-money  in  court  had  not  been  Ihid  out ;  and 
no  interest  therefore  had  accrued-  thereon.  Humphref$  v.  Jfome, 
3  H.  276. 

5.  {Purehast'tnoneff — Realiff  or  pereonaky.)  In  the  abeence  of 
special  clauses  for  that  purpose,  the  efihct  of  a  railway  act  is  not 
to  alter  the  course  of  devolution  of  property  without  the  consent 
of  the  owner ;  and,  therefore,Va  company,  by  virtue  of  their  act. 
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contract  with  an  incapacitated  person  for  the  purchase  of  lands, 
the  money  is  to  be  considered  as  real  and  not  as  personal  estate. 
Ididland  Counties  Railway  Company  v.  Oswin,  1  C.  80. 

6.  {Spccljic  performance — Abatement — Compensation,)  A  tenant 
in  |>ossession  purchased  the  property,  which  was  represented  to  be 
forty-six  feet  in  depth  ;  it  turned  out  to  be  thirty-three  only:  Field, 
thai  he  was  entitled  to  an  abatement.    King  v.  Wilson,  6  B.  124. 

7.  (Specific  performance — Abandoning  contract — Waiver.) 
Though  time  be  not  of  the  essence  of  a  contract,  it  may  be  made 
so  by  notice,  where  there  has  been  great  and  improper  delay  on 
one  side  in  completing.  It  may,  however,  be  waived  by  proceed- 
ing in  the  purchase  after  the  expiration  of  the  time  fixed  by  notice. 
S.  C. 

8.  {Specific  performance — Delay — Acquiescence.)  Even  after 
great  delay  and  acquiescence,  the  court  will  not  compel  a  pur- 
chaser to  complete,  i(  the  title  appears  to  be  manifestly  bad.  Black' 
ford  V.  Kirkpatrick,  6  B.  232. 

VOLUNTARY  ASSIGNMENT.  (PossiHlity.)  A  testator  be- 
queathed a  sum  to  trustees  in  trust  for  his  daughter  for  life,  and 
in  case  she  died  without  leaving  issue,  for  her  next  of  kin,  exclu- 
sive of  her  husband.  During  the  lifetime  of  the  daughter,  her 
mother,  as  presumptive  next  of  kin,  by  a  voluntary  deed  assigned 
her  expectant  interest  in  reversion  to  the  husband :  Held,  on  the 
death  of  the  daughter,  without  leaving  issue,  that  the  assignment 
operated  only  as  an  agreement  to  assign,  and  consequently,  being 
voluntary,  a  court  of  equity  would  not  enforce  it.  Meek  v.  Kit* 
tlewell,  1  P.  342. 

WILL.  {Absolute  interest.)  A  testatrix  bequeathed  two  sums  of 
9000Z.  to  trustees  for  the  benefit  of  her  two  daughters  and  their 
children  ;  but  if  either  of  ihern  should  die  unmarried,  then  she  gave 
that  daughter's  OOOOZ.  to  the  trustees,  upon  trust,  as  to  5000/. 
part  thereof,  for  the  surviving  daughter,  under  the  same  restric- 
tions as  her  original  portion,  and,  as  to  the  remaining  4000/.  in 
trust  for  her  two  sons,  Thomas  and.  George,  in  equal  moieties ; 
and  if  the  survivor  of  her  two  daughters  should  die  unmarried, 
then  she  directed  that  the  share  ofihat  daughter  (14,000/.)  should 
be  divi(]ed  amongst  her  three  sons,  James,  Thomas,  and  George, 
for  their  own  use  and  benefit  absolutely.    Then  followed  a  dispo- 
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■itioD,  in  (avour  of  the  survivor  of  Thomai  and  George  (io  the 
event  of  either  dying  unmarried  in  the  lifetime  of  the  surviving 
daughter),  of  the  share  or  shares  of  the  daughter  or  diiughters 
before  bequeathed  to  them,  and  a  disposition  in  favour  of  James 
of  the  whole  of  the  said  daughter's  shares  and  fortunes,  if  both 
Thomas  and  George  should  die  unmarried.  One  of  the  daughters 
having  died  unmarried  in  the  lifetime  of  the  three  brothers :  Held, 
that  Thomas  and  George  were  not  thereupon  absolutely  entitled 
to  the  40001.     Young  v.  Martin,  2  Y.  &;  C.  582. 

•  (Suwu.)  A  testatrix,  ader  bequeathing  certain  property  to  her 
two  daughters,  and  to  her  three  sons,  Thomas,  George,  and 
James,  gave  the  residue  of  her  personal  estate  unto  her  two  sons, 
Thomas  and  George,  if  both  living  at  her  decease,  in  equal  shares, 
or  if  either  of  them  should  be  then  dead,  without  leaving  issue, 
wholly  to  the  survivor  of  them ;  and  if  they  should  be  then  both 
dead,  without  leaving  isKue,  tlu'n  wholly  to  her  son  Jomes;  or  if 
he  should  be  then  dead,  without  leaving  issue,  living  her  said 
daughters,  or  ciiher  of  them  then  living,  tlien  to  and  amongst  her 
said  daughters,  or  the  survivor  of  them,  equally,  or  to  an  only 
surviving  daughter.  But  nevertheless  she  directed  thot,  if  ciiher 
of  her  daughters,  or  if  any  of  her  sous,  should  die,  leaving  issue, 
the  issue  of  each  of  her  daughters  and  her  sons  so  dying  and 
leaving  issue  should  tuke  their,  her,  or  his  parent's  respective 
share  of  tho  provisions  she  had  already  made  for  her  said  daugh- 
ters and  sons,  respectively,  equally,  share  and  share  alike,  in  cnso 
the  parent  or  parents  of  such  is:»ue  should  not  have  othemiso 
appointed  tlie  same :  Held,  Grst,  that  the  testatrix,  by  the  term 
**  provisionsftll  meant  only  the  residue ;  secondly,  that  the  two  sons, 
Thomas  and  George,  having  survived  the  testatrix,  were  abso- 
lutely entitled  to  the  residue.     S*  C. 

.  (Cheques  to  be  presented  after  death — Revocation.)  A  tesUttor 
drew  two  cheques  on  his  bunker  in  favour  of  two  of  his  s(.*rvants, 
with  directions  that  they  should  be  presented  aller  his  death,  and 
about  a  year  adenvards  made  a  formal  will,  in  which,  amongst 
other  dispositions,  he  gave  two  annuities  to  the  same  fiersons,  and 
all  tlio  residue  of  his  personal  estate  to  certain  other  |)crson8,  and 
revoked  oil  former  wills.  AAer  his  death,  all  the  three  instru- 
ments were  admitted  to  probate,  as  constituting  his  last  will :  Held, 


Digitized  by  LjOOQIC 


DIGEST    OF    BHOLISH    CASES — EQtTITT.      189 

that  by  reason  of  the  probate,  this  court  was  bound  to  treat  the 
sums  for  which  the  cheques  were  drawn  as  legacies,  but  that  as 
such  they  were  constructively,  if  not  expressly,  revoked  by  the. 
will.     WaUh  y.  Gladstones,  1  P.  294. 

4.  {Class  in  remainder — Gift  to.)  Bequest  of  residue  in  trust,  after 
payment  of  an  annuity  of  60/.  to  A.  for  life,  to  apply  the  residue 
of  the  interest  towards  the  maintenance  of  the  children  of  B.  until 
twenty -one,  and  in  case  of  the  death  of  A.  during  their  minority, 
to  apply  the  whole,  or  so  much  as  was  necessary,  in  the  same  way, 
and  afler  the  death  of  A.,  when  such  children  attained  twenty-one, 
to  transfer  the  principal  to  them.  There  was  a  gid  over  in  case 
there  should  be  no  children  of  B.  living  at  the  death  of  A.  The  fund 
was  more  than  sufficient  to  provide  lor  the  annuity :  Held,  that  the 
gid  to  the  children  was  not  confined  to  those  living  at  the  death  of 
the  testatrix.    Gardner  v.  James,  6  B.  170. 

5.  (Contingent  legacy.)  A  testator,  by  bis  will,  gave  the  income  of 
shares  in  a  bank  to  £.,  a  married  woman,  for  life,  provided  she 
were  a  widow  at  the  time  of  his  death,  or  should  become  such 

.  aAerwards,  but  during  her  widowhood  only;  and  gave  the  income 
during  the  coverture  of  £.  to  P.  He  also  gave  P.  800/.,  in  case  E. 
should  become  a  widow,  in  lieu  of  the  income  of  the  shares.  By 
a  codicil,  the  testator  revoked  the  gill  of  this  income,  and  gave  a 
portion  of  the  income  to  E.  for  life,  whether  she  were  a  widow  at 
the  time  of  his  death  or  not,  or  should  become  such  afterwards  or 
noL  At  the  time  of  the  testator's  death,  E.  was  under  coverture: 
Held,  that  P.  was  not  entitled  to  (lie  800/.  at  the  death  of  the  tes- 
tator,  and  would  become  entitled  only  in  the  event  of  E.  becoming 
a  widow.    Morrison  v.  Morrison,  2  Y.  &  C.  652. 

6.  {Debtor  and  creditor — Lapse — Statute  of  Limitations — Part^ 
Iter.)  The  testator  gave  the  residue  of  his  estate  to  trustees,  upon 
trust,  to  divide  the  same  amongst  the  several  persons  who  were  his 
creditors  at  the  time  he  executed  a  certain  conveyance  for  their  bene- 
fit, their  executors  and  administrators;  such  payment  and  provision 
to  be  made  to  and  amongst  such  persons  respectively,  their  respec- 
tive executors  or  administrators^  rateably  and  in  proportion  to  the 
quantity  or  amount  of  the  original  debt  or  debts  due  from  him  to 
such  person  or  persons  respectively;  and  if  any  person  or  persons 
claiming  under  such  bequest  should  not  give  notice  of  such  claim 
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to  the  trofteet  within  two  jmn  of  the  teetator^  deoaaia,  such  share 
or  sharee  of  the  reiidiie  to  go  to  certain  reeiduary  legatees:  Held, 
that  the  reaidoe  was  lo  be  dirided  into  parts  corresponding  in  num- 
ber and  proportion  with  the  original  debts.  That  the  shares  attri* 
buted  to  the  debts  of  creditors  who  died  in  the  lifetime  of  the  testator 
did  not  lapse  by  their  death;  that  the  survi?ing  partners  were  the 
persons  to  reoei?e  and  give  receipts  for  the  share  of  the  residiie 
attributed  to  a  joint  debt,  and  that  it  was  not  necessary  before 
carrying  orer  the  shares  in  thb  suit,  to  inquire  into  the  state  of  the 
accounts  as  between  the  sunriving  and  the  representatifcs  of  the 
deceased  partners:  that  a  claim  made  by  the  representatifcs  of  a 
partner  beneficially  interested  in  a  joint  debt,  was  a  sufficient  claim, 
although  such  partner  was  not  the  last  survivor  of  the  partners  in 
the  firm  to  which  the  debt  was  owing:  that  the  share  of  the  residue 
attributed  to  a  debt,  in  respect  of  which  no  claim  was  made,  be- 

.  longed  to  the  residuary  legatees ;  that  the  amount  of  the  residue, 
whether  as  exceeding  or  falling*  short  of  the  amount  of  the  unpaid 
debu,  did  not  aflfect  the  constmction  of  the  will ;  seaiftle,  that  the 
trust  must  be  considered  as  proceeding  upon  a  mixed  principle  of 
bounty  and  obligation ;  and  that  the  will  must  be  read  as,  to  some 
extent,  directing  payment  of  debts.  QiMtrs,  as  to  the  constroctioQ 
of  such  a  bequest,  if  the  debts  had  all  been  paid  in  full  before  the 
date  of  the  will.    PMW/m  v.  PiUWjM,  8  H.  381. 

7.  (Demm—Dawtr^EUeHim.)  The  testator  devised  all  his  real 
estates  to  a  trustee  upon  trust  lor  sale,  with  power  to  convey«.the 
same  to  purchasers  without  the  concurrence  of  any  person  or  per- 
sons beneficially  claiming  under  his  will ;  and  he  directed  the  trus- 
tee to  stand  possessed  of  the  proceeds  of  such  sale,  together  with 
the  residue  of  his  personal  estate,  upon  trust  to  pay  one  moiety  of 
the  interest  and  dividends  thereof  to  his  wife  during  her  widowhood, 
and  the  other  moiety  of  such  interest  and  dividends  (and  the  whole 
after  his  wife's  decease  or  second  marriage)  to  his  sister  for  her 
life ;  with  remainder,  as  to  the  whole  of  the  trust  funds,  to  the 
children  of  testator's  sister  for  their  lives  and  the  life  of  the  survi- 
vor; remainder  over.  The  widow  of  the  testator  was  dowableof 
part  of  the  real  estate:  Held,  that  the  widow  was  entitled  both  to 
her  dower  and  to  the  benefit  given  to  her  by  the  will.  EUi$  v. 
Lewis,  8  H.  810. 
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8.  (Extent  of  charge.)  A  person  upon  the  marriage  of  his  daughter 
charged  certain  lands  in  B.  with  the  payment  of  an  annual  sum  of 
money  for  the  maintenance  ofthc  issue  of  the  marriage.  The  lands 
were  not  ofsutficient  value  for  the  payment  of  that  sum  and  other 
prior  annual  charges.  The  settler  afterwards,  by  his  will,  bequeath- 
ed an  annuity  to  his  wife  out  of  lands  in  L.,  and  gave  various 
legacies ;  and  subject  to  the  said  annuity  and  legacies,  and  abo 
subject  to  the  py ment  of  all  moneys  secured  by  deed  of  settlement 
on  his  daughter,  and  also  subject  to  his  just  debts,  funeral  and  tes- 
tamentary expenses,  he  gave,  devised,  and  bequeathed  all  his 
estates  situate  in  the  several  parishes  of  B.,  L.,  and  M.,  to  his  only 
son  in  fee :  Held,  that  the  efiect  of  the  will  was  not  to  charge  any 
other  estates  for  the  benefit  of  the  issue  of  the  daughter  than  those 
which  were  already  charged  by  the  settlement.  Gough  v.  An^ 
drewt,  1  C.  69. 

9.  {General  v>crd9 — Cmatruction — Charge  far  paymeni  cf  debtM*) 
Upon  the  construction  of  a  will:  Held,  that  the  effect  of  general 
words  of  charge  at  the  commencement  was  not  cut  down  by  sub- 
sequent words.    Jones  v.  Williams^  1  C.  156. 

10.  {Illegitimate  children,)  Testator  bequeathed  one  moiety  of  a 
sum  of  money  to  the  children  of  A.,  and  the  other  moiety  to  the 
children  of  B.  At  the  testator's  death  A.  had  six  legitimate  and 
two  illegitimate  children,  and  B.  had  one  legitimate  and  three 
illegitimate  children;  and  the  illegitimate  children  of  B.  were  named 
in  the  will  in  relation  to  another  bequest :  Held,  that  the  legitimate 
children  of  A.  were  entitled  to  one  moiety  of  the  fund,  and  all  the 
children  of  B-,  whether  legitimate  or  not,  were  entitled  to  the  other 
moiety.    Meredith  v.  Farr^  2  Y.  &  C.  625. 

11.  {Same,)  Testator  bequeathed  a  sum  of  money  to  the  children 
of  A.,  lawfully  to  be  begotten,  including  her  daughter  E.,  aged 
about  fourteen.  E.  was  illegitimate,  and  A.  had  no  other  child  of 
that  name :  Held,  that  E.  was  entitled  to  share  in  the  fund.   8.  C. 

12.  {Lapse— Statute  of  Wills,  I  Tict.  c.  26,  ss.  3,  24  ^  33— 
Death  of  legatee,  being  child  or  issue  of  testator  in  his  lifetime.) 
The  33d  section  of  the  stat.  1  Vict.  c.  26,  which  provides,  that 
where  a  child  or  other  issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed,  shall  die  in  the  life* 
time  of  the  testator,  leaving  issue,  and  any  such  issue  shall  be  liv- 
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ing  at  the  death  of  the  testatOT,  such  derise  or  bufieai  shall  not 
lapse,  but  shall  take  efl^  as  if  the  death  of  such  ^rson  had  hap- 
pened immediately  after  that  of  the  testator,  does  not  substitute 
for  the  pre-deceased  devisee  or  legatee  the  issue  whose  existence 
is  the  event  or  condition  which  excludes  the  lapse,  but  renders  dlB 
subject  of  the  gift  the  absolute  property  of  the  pre-deoeased  devisee 
or  legatee,  and  therefore  disposable  by  hb  will,  notwithstanding 
his  death  before  the  death  of  the  testator.  Johmam  v.  Johnson^  3 
H.  167. 
18.  (MtsdeseripHim  of  detisee.)  A  devise  to  the  second  son  of 
Edward  Weld,  of  Lulworth :  Held,  upon  the  context  of  the  will, 
and  upon  extrinsic  evidence  as  to  the  state  of  the  Weld  family, 
and  the  degree  of  the  testator's  acquaintance  with  the  different 
members  of  it,  to  mean  a  devise  to  the  second  son  of  Joseph  Weld, 
of  Lulworth,  although  there  was  a  person  named  Edward  Joseph 
Weld  (the  eldest  son  of  Joseph  Weld),  who  resided  with  bb  father 
at  Lulworth,  and  who  usually  went  by  the  name  of  Edward  only, 
and  although  a  former  will  of  the  testator,  made  several  years 
before  the  will  in  question,  contained  a  devise  to  the  same  Joseph 
Weld  by  his  right  name.    BlundeU  v.  GladsUme,  1  P.  279. 

1 4.  (MisdescripHoH  ofpraperiy.)  Devise  of  *<  all  that  freehold  farm 
called  the  Wick  Farm,  containing  200  acres  or  thereabouts,  occu- 
pied by  W.  E.  as  tenant  to  me  with  the  appurtenances,''  to  uses 
applicable  to  freehold  property  only.  At  the  date  of  the  will,  and 
of  the  death  of  the  testator,  W.  E.  held,  under  a  lease  fronvthe 
testator,  202  acres  of  land,  which  were  described  in  the  lease  as 
the  Wick  Farm:  of  these  twelve  acres  were  leasehold :  Held,  that 
the  twelve  acres  did  not  pass  by  the  devise.  Hall  v.  Fiskeff  1 
C.  47. 

15.  (Sawu.)  Devise  of  estates  to  A.,  upon  condition  that  A.  should 
release,  in  favour  of  her  brother  B.,  all  A.'s  interest  in  lOOOZ., 
**  charged  upon  certain  estates,  limited  by  the  marriage  settlement"  . 
of  the  father  and  mother  of  A.  and  B.:  the  sum  of  2000/.  was 
comprehended  in  the  settlement,  and  A.  took  an  interest  in  it,  but 
it  was  not  charged  on  any  estate :  Held,  nevertheless,  that  it  was 
the  sum  referred  to  in  the  will.    Howard  v.  Conway^  I  C.  87. 

16.  (MietakeJ)    A  testator  devised  his  freehold  estate  to  his  widow, 
charged  with  a  legacy  to  another,  and  also  bequeathed  to  his 
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uiuow  his  persoiK'.I  estate.  Tho  wiJow,  by  her  will,  gave  a  lease- 
hold estate,  part  ol'lha  same  property  (erroneously  describing  it  a.s 
a  freebuM),  to  A.,  subject,  in  conjunction  with  the  freehold  pre- 
mises, to  the  legacy;  and  she  devised  the  freehold  premises  to  B., 
subject,  with  the  premises  devised  to  A.,  to  the  payment  of  the 
same  legacy:  Held,  that  the  fad  of  the  testatrix  having  left  iho 
estates  to  A.  and  B.  respectively,  in  the  mistaken  supposition  that 
both  estates  were,  under  the  will  of  the  original  testator,  subject  to 
the  legacy,  but  which  he  had  charged  on  the  freehold  only,  way 
no  ground  for  exoneratmg  the  estate  bequeathed  to  A.,  for  there 
was  no  reason  to  presume  the  testatrix  would  have  apportioned  her 
bounty  dilTerently  if  the  mistake  had  not  occurred.  Wcstcott  v. 
ChlUford,  3  H.  2G5. 

17.  (Particular  words — "  And  such  other  child  or  children  as 
might  be  living,''')  Testator  becjucalhed  a  residuary  personal 
fund  to  trustees,  upon  trust  to  apply  the  dividends  for  the  mainte- 
nance of  his  children,  until  the  youngest  should  attain  twenty-one, 
and  then  to  divide  the  same  equally  between  B.,  D.,  E.  and  F., 
children  by  his  farmer  wife,  and  G.  and  H.,  children  by  his  pre- 
sent wife,  and  svch  other  child  or  children  as  might  he  livings 
or  as  his  said  wife  might  be  enciente  with  at  his  decease.  The 
testator,  at  his  death,  left  two  other  children  besides  those  named 
in  his  will,  viz.  A.  and  C,  who  were  children  by  his  first  marriage: 
Held,  under  all  the  circumstances  of  the  case,  that  they  took  no 
interest  in  the  fund.    Stavers  v.  Barnard^  2  Y.  &  C.  539. 

18.  {Particular  words — "  A,  and  her  children^)  Bequest  of 
1000/.  to  A.  S.,  and  the  children  that  may  be  lawfully  begotten 
of  her  body,  A.  S.  being  unmarried  at  the  death  of  the  testatrix, 
takes  the  legacy  absolutely.    Head  v.  Willis^  1  C.  86. 

19.  {Particular  words — "  Decease^  without  leaving  lawful  isswe.") 
A  testator  gave  a  fund,  subject  to  the  life  interest  of  his  wife,  to 
A.,  B.,  and  C,  equally  to  be  divided  between  them,  "  but  in  case 
of  the  decease  of  C.  without  leaving  lawful  issue,"  he  gave  her 
one-third  between  A.  and  B.:  Held,  that  upon  the  decease  of  the 
wife,  C,  who  was  then  living,  became  absolutely  entitled  to  one- 
third  of  the  fund.    Barker  v.  Cocks,  6  B.  S2. 

20.  [Particular  words — Residue  to  be  "  divided  equally  between 
the  daughters  of  my  said  sister,'*^  and  bequest  "fo  his  said 
VOL.  V.  17 
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mecey.'*)  A  testator  gave  specific  legacies  to  three  of  his  nieces 
(daughters  of  his  sister),  by  name,  and  the  residue  to  his  sister 
and  her  husband  for  tlicir  lives,  subject  to  an  annuity  to  A.,  and 
ader  the  death  of  the  parents  and  A.  he  directed  the  residue  to  be 
"  divided  equally  between  the  daughters  of  his  said  sister,"  and 
which  he  bequeathed  "  to  his  said  nieces."  There  was  a  gift  over, 
if  no  daughter  of  his  sister  should  be  then  living.  The  sister  had 
four  daughters  born  at  the  date  of  the  will,  and  another  born  ader 
the  testator's  dcnth;  some  only  survived  the  tenants  for  life:  Held, 
that  the  residue  was  divisible  among  all  the  nieces,  and  that  they 
took  vested  interests,  subject  to  be  divested  in  an  event  which  had 
not  happened.    Locker  v.  Bradly^  5  B.  593. 

21.  {Piiriicidar  words — "  JPami/^.")  The  testator  bequeathed 
several  legacies,  and  among  others  to  S.  W.  14,000/.,  "and  to 
the  latter  gentleman's  family  6000Z."  S.  \V.  had  six  children,  all 
living  at  the  date  of  the  testamentary  instrument  and  at  the  death 
of  the  testator,  and  no  other  issue :  Held,  that  such  six  children 
were,  as  joint  tenants,  exclusively  entitled  to  the  legacy  of  60001. 
Wood  v.  Wood,  3  H.  Co. 

22.  (Particular  words — "400Z.  per  annum  during  her  life,  to  he 
applied  to  the  rent  of  any  residence  she  may  choose  to  live  ai.") 
Testator,  by  his  will,  gave  an  annuity  of  1000/.  a  year  to  his 
wife  for  her  life,  and  directed  his  plate  and  furniture,  and  H.,  his 
family  mansion,  to  be  sold.  By  codicil,  he  desired  that  his  wife 
should  be  accomodated  with  any  plate  she  might  choose  for  her 
own  use,  and  that  an  inventory  should  be  made  of  it,  and  that  it 
should  be  returned  at  her  death :  "I  give  to  her  absolutely  any  one 
of  my  silver  inkstands  which  she  may  select;  I  also  give  to  my 
dear  wife  any  port  of  the  beds,  bedding,  linen,  carpets,  or  other 
household  furniture  at  H.,  which  she  may  require  for  her  own 
use,  as  likewise  any  wardrobes  or  glass  cases  at  11.,  according  to 
her  wish;  and  I  give  to  her  in  addition  to  all  other  provisions, 
400/.  per  annum  during  her  life,  to  be  applied  to  the  rent  of  any 
residence  she  may  choose  to  live  at,  and  to  be  raised  and  paid  in 
like  manner  as  the  annuity  bequeathed  to  her  by  my  will :"  Held, 
that  the  wife  was  entitled,  absolutely,  to  such  parts  of  the  furni- 
ture as  she  might  select;  and  that  she  was  entitled  to  be  paid  400J. 
a  year,  although  she  had  fixed  her  residence  with  her  son,  at  the 
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family  manikm.    Lard  Amherst  v.  The  Duchess  of  Leeds^  12  S. 
476. 

23.  {Particular  wards--'^  Heirs^)  Gift  of  personalty  to  A.  for 
life,  and  afterwards  to  his  children;  and  in  defanlt,  to  the  heirs  of 
B. :  Held,  that  the  next  of  kin  were  entitled  under  the  ultimate 
limitation.     Evans  y.  Salt,  6  B.  266. 

24.  (Particular  wards — **  Issue  male/*)  Devise  of  leaseholds  on 
trust  (or  A.  for  life,  and  afterwards  to  his  issue  male  severally 
and  respectively,  according  to  their  seniorities;  and  in  default  to 
his  heirs,  according  to  tlieir  seniorities;  and  in  default  over:  Held, 
that  A.  took  an  absolute  interest.    Jordan  v.  Lowe,  6  B.  350. 

25.  (Particular  wards — ^^  Money,  goods,  chcUtels,  estate  and  ef» 
fects.^)   A  bequest  of  <*  money,  goods,  chattels,  estate  and  efiects," 

held  to  pass  real  estate.    Midland  Counties  RailvMiy  Company 
V.  Oswin,  I  C.  74. 

26.  (Particular  wards — *^Next  legal  representatives.^)  A  testa- 
tor directed  that  the  residue  of  his  personal  estate,  after  the  death 
of  his  widow,  the  tenant  for  life,  should  be  paid  by  his  trustees  or 
the  survivor  of  them,  his  exequtors  or  administrators,  to  A.  and 
B.,  to  be  equally  divided  between  them,  share  and  share  alike,  if 
then  living;  but  if  dead,  to  go  and  be  equally  divided  to  and 
amongst  the  respective  next  legal  representatives  of  A.  and  B., 
share  and  share  alike.  A.  and  B.  died  in  the  lifetime  of  the  tes- 
tator's widow:  Held,  that  the  next  of  kin  of  A.  and  B.,  according 
to  the  statute  of  distributions,  fiving  at  the  death  of  the  testator's 
widow,  were  entitled  to  the  fund  per  stirpes.  Booth  v.  Vicars,  I 
C.  6. 

27.  (Particular  wards — ^*  Ready  maneyJ*^)  A  testator's  balance 
at  his  bankers  held,  upon  the  construction  of  his  will,  to  pass 
under  the  words  *'  ready  money."  Parker  v.  Marchant,  I  P. 
356. 

28.  (Particular  words — ^*  Surviving  children** — ^^  Legal  personal 
representatives.**)  Testator,  by  will,  directed  his  executors  to 
place  out  upon  government  securities  such  a  sum  of  money  out 
of  the  interest  thereof,  as  should  be  sufficient  to  produce  an  an- 
nuity of  50/.,  which  he  gave  unto  his  daughter  J.  for  her  life,  and 
after  her  decease,  in  case  she  should  leave  issue,  he  gave  the  prin- 
cipal unto  and  equally  amongst  his  surviving  children  and  their 
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legal  fepretentatifQt,  thure  and  ahare  alike.  Tba  taatator  kad 
fbar  cbildfen  liTing  at  the  date  of  his  will  and  of  hit  death,  of 
whom  the  daughter  J.  was  the  auirivor;  the  died  without  leaving 
issue :  Held,  that  the  words  **sunri?iDg  childreD**  meaut  children 
surviving  the  daughter  J.,  and  that  the  words  **  legal  personal  re- 
presentatives'' must  be  construed  in  their  ordinary  sense,  and  sol 
as  importing  kindred  or  representatives  in  blood ;  consequently, 
that  the  fund,  of  which  the  testator's  daughter  was  the  tenant  for 
life,  fell  into  the  testator's  residuary  estate.  Tayhr  v.  Beterlf^ 
1  C.  lOS. 

29.  {ParHeular  wards^''  To  he  eayloyed  for  her  urn  in  the  fol- 
lowing  manner  J^)  Under  a  gift  of  a  sum  of  money  ^to  my 
daughter  J.  H.,  to  be  employed  for  her  use  in  the  following  man- 
ner," accompanied  by  a  direction  that  the  fund  should  be  invested, 
and  the  interest  only  paid  to  the  daughter  during  her  life,  and  in 
case  she  should  marry  and  have  children,  then  the  principal  to 
be  divided  amongst  such  children :  Held,  upon  the  oonstruction  of 
the  whole  will,  the  daughter  having  died  without  children,  that 
her  personal  representative,  and  not  the  residuary  legatee,  was 
entitled  to  the  fund.    Campbett  v.  Jlrotsnnif  1 1  P*  ^1* 

80.  (P€rjOfiaby-H2vA4f  eeiaie  iaU.)  A  testator  gave  his  personal 
and  landed  estates  to  A.  for  life,  and  afterwards  to  B.  for  life,  and 
then  to  the  eldest  son  of  C,  and  afterwards  to  his  second,  third, 
or  any  later  sons  he  might  have  by  D.,  and  then  to  the  eldest  son 
and  other  sons  successively  of  £.;  but  all  these  to  be  subj^  to 
the  out-payments  and  legacies  following.  The  testator  declared 
*<  that  if  the  legacies  and  conditions  of  his  will  were  not  complied  with 
exactly,  then  he  left  all  the  advantages  of  it  to  the  next  person  in 
succession,  subject  to  those  l^acies  and  so  on,  unless  they  were 
discharged."  He  gave  many  legacies  and  annuities  by  thirteen 
codicils,  which,  if  not  paid,  those  who  were  to  inherit  his  personal 
estate  were  to  be  subject  to  the  penalties  in  his  will,  and  his  per- 
sonal estate  was  to  go  to  the  next  he  bad  entailed  it  on.  C.  had 
several  sons :  Held,  that  subject  to  the  prior  life  estates,  the  eldest 
son  of  C.  took  the  personal  estate  absolutely.  It  is  the  duty  of 
the  court  to  give  efiect  to  the  intention  of  testators  as  far  as  the 
rules  of  law  will  permit;  byt  if  a  testator  uses  words  which,  by 
their  plain  import,  give  an  absolute  estate,  the  circumstance  of  his 
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giving  the  same  absolute  estate  to  a  succession  of  legatees,  in  a 
manner  incompallble  and  inconsistent  with  the  free  enjoyment  of 
the  property  phiinly  given  to  the  first,  will  not  authorize  the  court 
to  filler  the  etTccl  of  the  words  by  which  that  property  is  given. 
The  first  legatee  of  a  quasi  estate  tail  in  personalty  takes  the  ab- 
solute interest,  nowilhstanding  a  manifest  and  avowed  intention  to 
give  a  succc3sion  of  limited  interests.  It  has  been  established, 
that  the  words  of  a  will  must  be  constnied  with  reference  to  the 
subject  matter,  and  that  the  same  words  even  in  the  same  sentence 
may  have  one  eilect  in  their  application  to  real  estate,  and  another 
effect  in  their  application  to  personal  estate.  Byng  v.  Lord 
Strafford,  5  B.  559. 

31.  (Precatory  irords,)  A  testatrix,  after  bequeathing  property  to 
her  two  sons,  proceeded  thus:  "But  I  most  earnestly  wish  that 
my  said  sons  miy  give  or  settle  their  respective  shares  on  their 
respective  daUj^hters,  in  preference  to  their  sons."  Qu(tre, 
whether  these  words  were  imperative  or  merely  precatory.  Young 
V.  Martin,  2  Y.  &  C.  682. 

32.  (Same.)  A  testator,  after  giving  to  his  daughter  an  absolute 
power  of  appointment  by  will  over  certain  property,  recommended, 
though  be  did  not  absolutely  enjoin,  his  said  daughter  to  distribute 
the  same  at  her  decease  amongst  her  daughters  in  equal  shares : 
Held  that  these  words  were  merely  precatory.     jS^.  C, 

33.  (Real  or  personal  estate,  on  which  legacies  charged,)  A  tes- 
tator gave  all  his  messuages,  lands,  tenements,  and  hcreditanients, 
and  his  personal  estate  to  trustees,  to  hold  to  them,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof  respectively,  upon  trust  to  receive  the  rents, 
issues,  and  profits  thereof,  and  to  retain  thereout  yearly  10/.  for 
their  trouble  in  the  execution  of  the  will,  and  then  to  pay  legacies 
and  annuities,  with  a  direction  that  certain  charitable  legacies 
should  be  paid  out  of  his  personal  estate :  Held,  that  the  whole  of 
the  property,  both  real  and  personal,  was  to  be  considered  as  one 
mass,  for  the  purpose  of  paying  rateably  the  annuities,  except 
the  legacies  expressly  made  payable  out  of  the  personal  estate. 
Bovghton  y.  James,  1  C.  26. 

34.  (Remoteness.)  A  devise  of  real  estate  for  life  is  invalid,  unless 
it   rest   within  the  compass  of  lives  in  being  at  the  testator's 

17* 
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daftth,  and  twenty-one  yean  after  the  death  of  the  survivor  of 
then*    S»  C* 

86.  (Same.)  Testator  devised  and  bequeathed  to  trustees  a  mixed 
fond  of  realty  and  personalty,  upon  trust  from  time  to  time  to  re- 
ceife  the  rents,  issues,  and  profits  thereof,  and  therewith  to  pay 
certain  legacies ;  and  upon  farther  trust  to  pay  to  and  for  the  use, 
education,  and  maintenance  of  each  of  the  daughters  of  his 
nephews  A.  and  B.,  whether  horn  in  his  lifetime  or  afterwards,  the 
yearly  sum  of  402.  a-piece,  until  they  should  respectively  attain 
the  age  of  twenty-five,  or  be  married  with  consent  of  their  parents 
or  surviving  parent,  and  on  their  respectively  attaining  that  age, 
or  being  respectively  married  with  such  consent  as  aforesaid,  in 
trust  to  pay  each  of  them  the  sum  of  16002.  for  their  respective 
uses  and  benefit.  A.  and  B«  had  daughters  livmg  at  the  death  of 
the  testator,  and  also  after-bom  daughters :  Held  that  the  bequests 
of  16002.,  so  iar  as  they  related  to  after-bom  daughters,  were 
void  for  remoteness.  But  qumre  whether  these  bequeM  were  not 
valid  with  respect  to  the  other  daughters,  and  whether  the  annul- 
ties  of  402.  were  not  valid  for  all  the  daughters.    8.  C. 

36.  {Remohmm  ComtimgaU  Ugmcf — Limiitd  odminuiraHam — 
Panie$.)  The  testator  by  his  will,  charged  his  debu  and  lege* 
cies  upon  his  real  and  personal  estate,  and  gave  such  real  and 
personal  estate  to  trustees  upon  trust  for  his  nephew  for  life  (to 
whom  also  he  gave  a  legacy),  with  remainder  to  the  first  and 
other  sons  of  the  nephew  successively  in  tail  male,  with  remainder 
to  the  second  and  every  other  son  of  the  testator^s  brother  stic- 
cessively  in  tail  male,  remainder  to  the  testator's  own  right  heirs; 
and  added,  ^  and  upon  this  last  mentioned  contingency,  failing 
heirs  male  of  my  said  brother,  and  of  my  said  estate  going  to  my 
right  heirs  more  remote  as  aforesaid,  then  I  do  hereby  charge, 
sulject,  and  make  liable  my  said  estate  with  the  payment  of  the 
sum  of  60002.  to  my  niece.  The  testator  died  in  1T76,  leaving 
his  brother  his  heir*at-law ;  the  nephew  entered  into  possession  of 
the  real  estate,  which  consisted  of  a  plantation  in  Jamaica,  subject 
to  a  mortgage  created  by  the  testator  in  1766 ;  the  brother  after- 
wards died,  leaving  the  nephew,  his  only  son,  and  then  heir-at-law 
of  the  testator:  the  nephew  died  in  1822,  without  issue  male;  the 
bill  was  filed  in  1837  ogainst  the  mortgagees  and  the  devisees  of 
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the  nephew,  to  ohtain  payment  of  the  niece's  legacy  of  5000J. : 
Held,  that,  on  the  death  of  the  nephew  without  issue  male,  the  event 
happened  on  which  the  niece  would  become  entitled  to  the  legacy 
of  5000^ ;  and  that  it  was  not  too  remote.  That  the  nephew  was 
only  bound  in  his  lifetime  to  keep  down  the  interest  of  the  debts 
and  legacies ;  and  that  he  was  entitled  to  keep  on  foot,  as  subsist- 
ing charges  against  the  real  estate,  the  principal  of  the  debts  and 
legacies  paid  off  by  him,  and  also  his  own  legacy.  That  an  ad- 
ministrator of  the  nephew,  to  whom  letters  of  administration  had 
been  granted,  limited  to  the  purposes  of  the  suit,  was  a  sufficient 
representative  of  the  personal  estate  of  the  nephew  in  the  cause ; 
that  the  heir-at-law  of  the  survivor  of  the  trustees  appointed  by  the 
testator,  and  the  personal  representative  of  the  testator,  should 
properly  be  parties  to  the  cause ;  but  the  defendant  not  having,  by 
plea  or  answer,  objected  that  such  heir  or  personal  representative 
were  necessary  parties,  the  court  would,  under  the  40th  order  of 
August,  1841,  in  the  circumstances  of  the  case,  make  a  decree 
saving  their  rights.     Faulkener  v.  Daniel^  3  H.  199. 

37.  (SubsHtuHoru)  A  testator,  by  his  will,  gave  two-thirds  of  his 
residue  to  his  eldest  son,  with  a  gift  over,  in  case  he  died  under 
twenty-five  and  unmarried;  and  he  gave  the  remaining  one-third 
to  bis  second  son,  in  similar  terms.  By  a  codicil  he  revoked  so 
much  of  his  will  as  related  to  the  distribution  of  his  residue,  and 
gave  to  his  second  son  20,000/.  sterling  in  lieu  of  his  one-third  of 
the  residue,  and  he  appointed  his  eldest  son  residuary  legatee:  Held, 
that  the  gifl  of  the  20,000/.  was  absolute,  and  not  subject  to  the 
same  limitations  as  the  one-third  of  the  residue.  Alexander  v. 
Alexander^  5  B.  518. 

38.  {Same.)  Bequest  to  A.  for  life,  and  aAer  her  decease  to  the 
testator's  four  children,  the  survivor  or  survivors  of  them,  equally, 
or  to  their  heirs  lawfully  begotten.  One  of  the  four  children  died 
in  the  life  of  A. :  Held,  that  his  children  took  one-fourth  by  substi- 
tution.    Price  V.  Lockley^  6  B.  180. 

39.  (Same.)  Bequest  to  widow  for  life,  and  aderwards  to  transfer  to 
testator's  children  then  living,  with  a  gid  to  the  issue  of  such  chil- 
dren if  dead,  the  issue  to  take  only  the  share  their  father  would 
have  been  entitled  to :  Held,  that  the  issue  took  by  substitution, 
and  that  to  entitle  them  they  must  survive  the  tenant  for  life.    A 
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conipronute  under  the  eoart  bdd  not  to  eielode  a  point  of  con- 
stnictioD  not  then  under  oonsideratioii.  BtmuU  t.  Merrimam^  6 
a  860. 

40.  {8am€.)  Gift  of  residue  to  pay  income  to  widow  for  life,  sub- 
ject to  the  payment  thereout  of  an  annuity  of  101.  to  A.  for  his 
life.  After  the  decease  of  his  widow,  a  disposition  was  made  of 
the  property,  and  amongst  other  gifts  there  was  one  of  the  divi- 
dends of  1000/.  stock  to  A.  for  life:    Held,  that  the  annuity  to 

A.  ceased  upon  the  death  of  the  widow,  and  that  A.  then  took 
the  dividends  on  the  1000/.  in  substitution.    Admm  r.  Cotet  6 

B.  868. 

41.  (TruM  far  maintenMnee^  elctking^  and  advaneewteiU.)  Testa^ 
tor  bequeathed  one-fifth  of  bis  residuary  personal  estate  to  trustees, 
upon  trust  for  all  and  every  the  children  or  child  of  his  son  J.  B., 
bom  and  to  be  bom,  and  who,  being  a  son  or  sons,  shoul4  live  to 
attain  twenty-one,  or  being  a  daughter  or  daughters,  should  live 
to  attain  that  age  or  be  married,  to  be  equally  divided  between 
them,  if  more  than  one,  share  and  share  alike,  as  tenants  in  com- 
mon ;  and  he  directed  that  the  dividends,'  interest,  and  income,  of 
the  share  or  expectant  share  of  each  such  child,  should  brpaid  to 
his  said  son  J.  B.  during  his  life,  and  after  his  decease,  then  during 
the  minority  of  each  such  child  should  be  retained  by  hik  said 
trustees  or  trustee,  and  be  applied  by  him  or  them,  as  the  event 
should  happen,  in,  for,  or  towards  the  maintenance,  dothing,  and 
advancement  of  each  such  child,  in  such  proportion,  manner,  «nd 
form,  as  his  said  son  J.  B.,  or,  as  the  event  might  happen,  hb  said 
trustee  or  trustees  should  think  fit.  At  the  date  of  the  will  and  of 
the  testator^s  death,  J.  B.  had  three  children,  6ne  of  whom,  a  son, 
afterwards  attained  twenty-one,  married,  and  lived  separately  from 
his  father :  Held,  first,  that  a  trust  was  constituted  in  J.  B.  of 
the  income,  for  the  maintenance,  clothing,  and  advancement  of  his 
children,  which  trust  did  not  terminate  upon  all  or  any  of  his  three 
children  attaining  majority  in  his  lifetime;  secondly,  that  J.  B. 
was  not  entitled  to  apply  the  income  arbitrarily,  according  to  his 
own  will  and  pleasure ;  thirdly,  that  he  was  entitled  to  apply  the 
income  of  a  child's  prospective  share  towards  that  child's  mainte- 
nance, clothing,  and  advancement,  without  refereace  to  his  ability 
to  maintain  'nd  educate  that  child ;  and  fourthly,  that  the  son  who 
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had  attained  his  mnjority  was  not  entitled  to  an  immediate  trans- 
fer of  one-third  of  the  fund,  hiasmuch  as  it  did  not  appear  that  the 
testator  intended  to  exclude  after-born  children,  and  at  all  events 
he  did  intend  to  authorize  an  unequal  distribution  from  time  to 
time  of  the  income  for  the  benefit  of  J.  B.'s  children.  Bateman 
V.  Foster,  1  C.  118; 
42.  (  Vncerta  infy — Corporation —  Trust — Revocation — Executor 
and  residuary  legatee.)  The  testator,  by  his  will,  gave  to  his 
executors  benelieially  all  his  property  which  he  might  not  dispose 
of,  subject  to  his  debts  and  any  bequests  which  he  might  after- 
wards make ;  and  made  a  codicil  of  a  later  date  in  these  words : 
'^In  a  codicil  to  ray  will,  I  gave  to  the  corporation  of  Gloucester 
140,000^.  In  this,  1  wish  my  executors  would  give  60,000J.  more 
to  them  for  the  same  purpose,  as  I  have  before  named."  No  other 
codicil  was  found,  containing  any  bequest  to  or  mention  of  the  cor- 
poration. On  a  bill  by  the  corporation,  against  the  executors  and 
the  attorney-general  for  payment  of  the  140,0001.,  and  60,0001., 
and  to  have  the  interest  of  the  corporation  therein  declared :  Held, 
that  the  purpose  of  both  legacies  must  be  deemed  to  have  been  the 
same,  and  to  have  been  expressed  in  the  codicil  referred  to  as  giv- 
ing the  first  legacy ;  that  in  construing  the  codicil,  the  court  must 
exclude  from  its  consideration  the  proceedings  before  the  eccle- 
siastical court  on  the  question  of  the  admission  to  probate  of  the 
will  and  codicil ;  that  the  plaintifis  must  be  regarded  as  admitting 
in  the  suit,  thnt  no  other  circumstances  proper  for  the  considera- 
tion of  this  court,  as  afiecting  the  claim  of  the  corporation  to  the 
legacies,  were  known;  that  a  bequest  of  a  legacy  to  an  individual 
for  a  purpose  expressed  elsewhere,  and  which  purpose,  from  some 
unexplained  cau.^e,  is  unknown  to  the  court,  creates  ^ch  an  un- 
certainty timt  a  court  of  equity  cannot  declare  the  intention  of  the 
testator ;  that,  although  it  was  improbable  that  the  legacies  to  the 
corporation  were  given  in  trust  for  a  private  person,  yet  there 
being  no  legal  presumption  that  such  was  not  the  purpose  referred 
to,  the  court  could  not  presume  that,  because  the  legatee  was  a 
corporation,  the  legacy  was  therefore  upon  a  charitable  trust  to 
which  uncertainty  of  object  would  be  no  objection ;  that  the  pro- 
position that  the  court  does  not  presume,  and  that  merely  precatory 
words  do  not  create,  a  trust,  supposes  the  whole  intention  of  the 
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testator,  so  (ar  m  il  bad  boen  committed  to  writiDg,  to  be  before 
tbe  court,  and  that  the  unoertaioty  is  occasioned  by  the  inteotion 
.which  is  declared ;  and  does  not  apply  to  a  case  iof  which,  from 
the  terms  of  tbe  bequest,  it  would  appear  that  there  was  a  written 
expression  of  tbe  intention  of  the  testator,  which  is  not  before  tbe 
court,  and  the  uncertainty  is  occasioned  by  the  absence  of  that 
written  declaration;  that  it  being  the  duty  of  the  executors  to  pro- 
tect the  interests  of  the  residuary  legatees  against  the  claims  of 
other  persons  on  the  estate,  the  circumstance  that  the  executors 
were  also  residuary  legatees  was  immaterial  to  the  case*  Whether, 
if  the  piaintiiis,  on  the  construction  of  the  codicil  which  was  prored, 
would  have  been  held  entitled  to  the  legacies,  the  court  would  not, 
before  it  treated  the  absence  of  the  missing  codicil  as  evidence  of 
revocation  of  the  legacies,  have  inquired  into  the  circumstances 
relating  to  that  absence— ^isre  7  The  Mayer  4*^.  (jf  Glouctsier 
V.  TTood,  8  H.  181. 
48.  (Uneertaifaff.)  Bequest  of  residue  to  A.  for  life,  <^  and  what- 
ever she  can  transfer  to  go  to  her  daughters,"  B.  and  C. :  Held, 
that  the  gift  to  B.  and  C.  was  void  for  uncertainty.  P/tnl  v.  HugkiM^ 
6.  B.  842. 

44.  {Vetting— 8uhHituAim^l$nt€.)  Devise  of  real  estate  to  A.  for 
life,  subject  to  payment  of  2000/.  a*piece  to  B.,  C,  and  D.,  or  to 
their  respective  lawful  issue,  twelve  months  after  tbe  death  of  the 
testator,  and  devise  of  the  same  estate  in  remainder  on  the  death 
of  A.  to  his  children,  as  he  should  appoint,  charged  with  a  father 
sum  of  8000/.  a*piece  to  B.,  C,  and  D.,  or  to  their  respective  law- 
ful issue;  B.,  C,  and  D.,  survived  tbe  testator;  B.  died  without 
issue  in  the  lifetime  of  A. ;  and  C.  and  D.  died  in  the  lifetime  of  A., 
leaving  issue :  Held,  that  the  legacies  to  B.,  C,  and  D.,  vested  in 
the  le^tees,  subject  to  be  divested  in  favour  of  their  children,  in 
case  of  their  death,  leaving  children,  and  therefore  that  B.  took 
both  the  legacies  absolutely,  and  C.  and  D.  took  the  legacies  of 
2000/.  each  absolutely,  and  the  children  of  C.  and  D.  took  the  lega- 
cies of  8000/.  by  substitution  for  their  parents.  Salubwry  v.  Petty ^ 
8.  H.  86. 

45.  (  VegAngy  Hme  of.)  Testatrix  bequeathed  8000/.  to  trustees,  upon 
trust  to  pay  the  interest  to  Bj  for  life,  and  after  the  decease  of  B. 
the  testatrix  willed  that  the  said  8000/.  should  be  equally  divided 
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among  such  of  her  children  as  should  he  living  at  the  time  of  her 
death,  as  they  respectively  attained  the  age  of  twenty-one ;  but  her 
will  was  that  if  B.  should  die  without  leaving  issue,  then  the  SOOOJ. 
should  be  paid  to  C. :  Held,  that  the  children  of  B.  took  vested  in* 
terests  in  the  3000^  at  her  death,  and,  consequently,  that  the  share 
of  one  who  died  aAer  B.,  under  the  age  of  twenty -one,  devolved  to 
her  father  as  administrator.     Bree  v.  Perfect,  1  C.  128. 
46.  {Sanu;.)    By  the  marriage  settlement  of  A.  and  B.,  a  sum  of 
3300^  was  assigned  to  trustees,  upon  trust  for  the  husband  and 
wife,  for  their  respective  lives,  and  after  the  decease  of  the  survivor 
of  them,  in  case  there  should  be  any  child  or  children  which  should 
be  then  living,  in  such  shares,  6&c.,  as  the  husband  and  wife  should 
jointly  appoint,  and  for  want  of  such  appointment,  the  same  to  go 
and  be  equally  divided  among  such  children,  if  more  than  one,  as 
ikould  not  he  inheritable  to  the  real  estate  of  the  husband,  share 
and  share  alike;  and  to  be  paid  to  him,  her,  or  them,  at  his,  her, 
or  their  respective  age  or  ages  of  twenty -one  years  or  days  of  mar- 
riage, which  should  first  happen ;  and  in  case  there  should  be  no 
such  child  or  children  living  at  the  time  of  the  death  of  the  survi- 
vor of  A.  and  B.,  or,  if  such,  and  they  should  happen  to  die  before 
their  respective  ages  of  twenty-one  years  or  days  of  marriage  as 
aforesaid,  then  the  said  sum  was  to  go  to  such  person  or  persons 
as  B.  by  deed  or  will  should  ap|)oint.    A.  and  B.  died  without 
executing  the  joint   pov/cr  of  appointment,  having  had  several 
children,  some  of  whom  survived  them:  Held,  that  a  son  of  the 
marriage  who  attained  twenty-one,  but  died,  without  having  been 
married,  in  the  lifetime  of  one  of  his  parents,  acquired  a  vested 
interest  in  the  fund,  but  that  two  children  who  died  infants  and 
without  having  been  married,  in  their  parents'  lifetime,  were  ex- 
cluded from  the  fund.     Mostyn  v.  Moslyn,  I  C.  161. 
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[Inelodiog  lelectiona  from  Metoairi  (Uttnehofetts)  Beporte,  Vol  6;  Seam- 
num*!  (Illinois)  Roporta,yoL4;  RobinaoD*!  (Loaisiaiia)  Reports,  Vol  4;  Ak> 
bema  Reporto*  VoL  5;  Iftddl'a  (North  Ouolina)  Reporte,  Vol 4] 

ACTION.  {Cam  for  deeeii.)  Where  two  or  more  aie  decehred 
and  injured,  in  the  purchase  of  real  estate  for  partnership  purposes, 
by  the  false  and  fraudulent  affirmations  of  a  third  person,  which 
are  actionable,  they  may  join  in  an  action  against  him  to  recover 
damages  for  the  deceit  and  injury. 

Where  one  is  deceived  in  the  purchase  of  property,  by  the  fiJse 
affirmations  of  a  third  person,  and  is  thelreby  induced  to  pay  more 
for  the  property  than  it  is  worth,  the  party  hy  whom  he  was  thus 
deceived  cannot  defend  against  an  action  brought  by  the  purchasor 
to  recover  damages  for  the  deceit,  by  showing  that  the  plaintiff 
sold  the  property  for  the  same  sum  which  he  paid  for  it. 

In  an  action  by  A.  against  B.,  the  declaration  alleged  that  B., 
intending  to  deceive  and  defraud  A.,  falsely  and  fraudulently 
affirmed  to  A.,  who  desired  to  purchase  a  tannery,  that  he  (B.) 
well  knew  such  a  tannery  as  A.  wanted^  which  was  worth  #4000; 
that  the  owner  paid  that  sum  for  it,  and  would  sell  it  for  what  it 
cost  him ;  that  he  (B.)  would  aid  A.  in  huying  it  for  that  sum ; 
and  that  A.,  confiding  in  said  affirmations,  and  not  knowing  the 
contrary,  nor  the  value  of  the  tannery,  purchased  the  same  of  the 
owner,  and  paid  him  #4000  therefor;  but  that  said  tannery  was 
not  worth  #4000,  and  that  the  former  owner  paid  only  #8000  for 
it,  which  was  more  than  it  was  worth  when  A.  so  bought  it  of 
him ;  all  which  B.  well  knew,  when  he  made  said  false  and  fraud- 
ulent affirmations ;  whereby  A.  was  deceived  and  greatly  injured : 
Held,  ader  verdict,  that  thilf  declaration  set  forth  facts  sufficient  to 
maintain  the  action,  and  to  let  in  proof  of  other  facts,  showing  the 
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fraudulent  design  of  B.  to  injure  A.     Medbvry  et  al.  v.  Watsoriy 
6  Metcalf246. 

Wjicre  one  has  g'vcn  a  dcf^d  of  trust  on  his  property  to  be  sold 
for  the  benefit  of  his  creditor,  and  they  have  neither  released  their 
claim  on  him  uor  assented  to  the  deed,  he  has  such  an  interest  in 
the  sale  of  the  property,  that  if,  at  a  sale  made  by  his  trustee,  he 
stands  by  and  sees  property  sold  in  which  he  knows  there  is  a 
latent  defect  and  docs  not  disclose  it,  he  makes  himself  liable  to 
the  purchaser  in  an  action  for  deceit.  Case  v.  Edney  et  aJ.,  4 
Iredell  93. 
AGENT.  (TAaoility  in  the  collection  of  notes.)  Bills  of  exchange 
and  promissory  notes  are  generally  placed  with  a  bank  for  collec- 
tion, with  a  notary  for  protest,  and  with  an  attorney  to  be  put  in 
suit.  In  such  cases  where  the  bank,  the  notary,  or  the  attorney 
is  owint  excepfionc  major y  an  agent  who  may  have  received  the 
note  for  collection,  will  not  be  responsible  for  their  neglect  or  mis- 
conduct. Hum  V.  The  Union  Bank,  4  Robinson  109. 
2.  (  When  he  may  sue  in  his  own  name,)  In  general  a  mere  agent, 
who  makes  a  contract  in  behalf  of  another,  cannot  maintain  an 
action  thereon  in  his  own  name,  either  at  law  or  in  equity. 

But  where  the  agent,  who  makes  a  contract,  has  a  beneficial 
interest  in  its  performance  for  commissions,  &c.  as  in  the  case  of 
a  factor,  a  broker  or  auctioneer,  or  a  captain  of  a  ship  for  freight, 
he  may  sustain  an  action  in  his  own  name,  although  the  principal 
or  owner  might  sue  in  his  own  name. 

The  consent  of  the  principal  or  owner  is  not  necessary  to  en- 
able the  agent,  in  those  cases,  to  sue  in  his  own  name :  it  is  im- 
plied from  the  nature  of  the  agency.  Whitehead  v.  Potter,  4 
Iredell  257. 
ANNUITY.  (Payment  and  apportionment  of.)  Where  an  an- 
nuity is  given  by  will,  with  a  direction  that  it  be  paid  quarter 
yearly,  the  first  payment  is  to  be  made  at  the  end  of  three  months 
after  the  testator's  death. 

Where  a  testator,  among  other  bequests  to  his  wife,  gave  her 
an  annuity  of  $800,  "during  the  full  term  of  her  life,  to  be  paid 
to  her  quarterly,"  and  payments  were  accordingly  made  to  her 
for  several  years,  and  she  died  three  days  before  the  expiration  of 
a  quarter ;  it  was  held  the  annuity  could  not  be  apportioned,  and 
VOL.  V.  18 


Digitized  by  LjOOQIC 


206  JURISPRUDENCE, 

that  her  representatives  were  not  entitled  to  receive  a  pro  rata 
paynient.  Wiggin  v.  Swett^  6  Metcalf  194. 
ARBITRAMENT  AND  AWARD.  {Extent  of  the  power  of  arhi- 
trators,)  Arbitrators  have  autliority  to  decide  conclusively  all 
questions  of  law  necessary  to  the  decision  of  the  matters  submit- 
ted to  them,  unless  tliey  are  restricted  by  the  terms  of  the  submis- 
sion, or  unless  it  appears  on  the  face  of  their  award,  that  they 
intended  to  decide  according  to  law,  but  have  decided  contrary  to 
law :  And  there  is  no  distinction,  in  this  respect,  between  the  au- 
thority of  arbitrators  who  are  selected  from  the  legal  profession, 
and  that  of  other  arbitrators. 

The  decision  of  arbitrators,  to  whom  all  questions  of  fact  and 
law  are  submitted,  and  who  act  fairly,  is  conclusive,  unless  it  can 
be  impeached  and  avoided  by  proof  of  fraud  practised  on  them,  or 
proof  of  mistake  or  accident,  by  which  they  were  deceived  and 
misled,  so  that  their  award  is  not  in  fact  the  result  of  their  judg- 
ment :  But  their  mistakes  in  drawing  conclusions  of  fact  from  evi- 
dence or  observation,  or  in  adopting  erroneous  rules  of  law  or 
theories  of  philosophy,  are  not  a  legal  cause  for  avoiding  their 
award. 

Hence,  where  a  question  as  to  the  measure  of  a  water  power, 
granted  by  demise,  was  submitted  to  arbitrators,  and  they,  after 
making  numerous  actual  experiments,  constructed  a  table,  on  hy- 
draulic principles,  by  which  the  use  of  the  water  was  to  be  cal- 
culated ;  it  was  held  that  evidence  was  not  admissible  to  show  that 
the  table  was  constructed  on  erroneous  principles. 

The  owners  of  the  water  powers  at  the  Boston  mill  dam  leased 
a  certain  number  of  mill  powers,  with  an  agreement  that  tliey 
would  do  nothing  whereby  the  power  granted  might  in  any  way 
be  in  anywise  defeated  or  diminished :  Disputes  afterwards  arose 
respecting  the  quantities  of  water  to  which  the  lessee  was  entitled, 
and  as  to  the  nxxle  of  measuring  and  delivering  the  same,  and  the 
use  thereof;  whereupon  the  parties  submitted  the  matters  in  dis- 
pute to  arbitrators,  authorizing  them  (among  other  things)  to  deter- 
mine what  quantities  of  water  the  lessee  was  entitled  to  draw,  by 
virtue  of  his  lease,  and  also  to  determine  the  manner  in  which 
the  same  should  be  measured  and  delivered,  and  to  settle,  in  all 
other  particulars,  the  legal  rights  of  the  parties  under  and  by 
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virtue  of  the  lease,  and  to  employ  such  engineers,  agents,  &c.  as 
they  should  s?e  fit,  for  the  purpose  of  enabling  them  to  determine 
the  extent  of  the  water  power,  and  other  experimental  matters 
incident  to  the  business  committed  to  them,  and  to  determine  what 
part  of  the  expenses  apj»ertaining  thereto  should  be  borne  by  each 
party  :  Held,  that  the  arbitrators  had  not  exceeded  their  authority 
by  awarding  that  the  lessee  should  take  the  water  at  a  lower  level 
than  that  at  which  it  was  taken  at  the  time  when  the  lease  was 
made;  nor  by  awarding  that  the  lessee  should  pay  half  the  expense 
of  an  apparatus  which  they  ordered  to  be  made  and  set  up  for 
measuring  the  water  to  be  received  by  the  lessee,  and  half  the 
expense  of  the  experiments  made  by  the  arbitrators  to  determine 
the  whole  number  of  mill  powers  which  the  lessors  owned ;  nor  by 
awarding  that  the  water  received  by  the  lessee  should  be  measured 
afler  it  had  passed  his  mills,  and  not  before.  Held  also,  that  the 
arbitrators  had  no!  exceeded  their  authority  by  awarding  that  the 
lessors  should  remove  accretions  from  the  basin  that  received  the 
water,  whenever  it  should  be  necessary  to  the  full  enjoyment  of 
the  water  powers  granted  to  the  lessee,  although  the  lessors  might 
U'it  own  the  soil ;  the  arbitrators  being  of  opinion  that  the  lessors 
bad  the  right  and  were  bound  to  enter  upon  the  receiving  basin, 
and  remove  therefrom  obstructions  arising  from  accretions.  Held 
farther,  that  the  arbitrators,  by  awarding  that  th^  lessee  was  en- 
titled to  the  r-sQ  and  enjoyment  of  his  mill  powers  "  so  long  as  the 
basins  will  furnish  the  same,''  had  not,  by  implication,  impaired 
his  rights  under  the  lease,  which  gave  him  such  powers  absolutely, 
and  without  any  limitation.  Boston  Water  Co.  v.  Crraffj  ib. 
131. 

ASSUMPSIT.  {Money  lent.)  Where  money  is  lent  on  the  credit 
of  the  borrower,  though  a  third  person,  debtor  of  the  borrower, 
signs  a  promissory  note  for  the  amount  of  the  money,  and  the 
lender  receives  the  note,  yet  if  such  note  is  not  paid  when  due,  he 
may  maintain  an  action  against  the  borrower  for  money  lent. 
Margton  v.  Boynton,  ib.  127. 

2.  {Money  had  and  received,)  A.  fraudulently  sold  and  conveyed 
B.'s  land  to  C,  under  a  power  of  attorney  from  B.,  C.  knowing 
the  fraud:  B.  died  without  knowledge  of  the  sale,  and  C.  after- 
wards conveyed  the  land  to  A.,  who  sold  and  conveyed  it  to  pur- 
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chaaeri,  who  paid  bim  therefor,  they  haying  no  knowledge  of  the 
original  fraud.  Held,  that  B.*8  heirs  could  not  maintain  an  action 
for  money  had  and  received  against  A.,  to  recover  the  proceeds 
of  the  land.  Brigkam  v.  Winckesiert  ib.  460. 
.  Z.  (Monejf  paid.)  A  person  who  has  paid  a  note  without  the  request 
of  the  maker,  which  he  was  not  bound  either  mediately  or  imme- 
diately to  pay,  cannot  recover  the  amount  of  the  maker,  in  an 
action  of  imUhiiatuM  asnmptU  in  his  own  name. 

It  will  not  be  inferred  in  the  absence  of  proof,  that  where  one 
person  pays  a  debt  for  another,  that  he  acts  as  the  agent  of  the 
debtor,  and  advances  his  own  money  for  him.  Siepkene  v.  Brad* 
MOor,  6  Alabama  260. 

BAILMENT.  (Right  of  bailee  to  use  the  iking  hailed.)  If  a 
bailee  for  a  special  purpose  use  the  property  for  another  purpose, 
without  leave  of  the  owner,  he  is  liable  as  for  a  conversion;  yel 
this  should  be  understood  only  of  such  an  use  as  occaaiona  an 
injury  or  damage ;  and  that  damage  or  injury,  avid  not  the  value 
of  the  property,  would  be  the  measure  of  damages  to  be  recovered, 
if  the  property  be  returned.  Where  no- injury  is  sustained,  only 
nominal  damages  can  be  recovered. 

Such  use  of  property  by  a  bailee,  as  is  without  detriment  to  the 
bailor,  does  not  amount  to  a  conversion. 

Where  a  horse  was  delivered  by  the  plaintiff  to  the  defendant, 
to  be  agisted  and  fed,  for  a  valuable  consideration,  and  the  deAmd- 
ant,  without  the  authority  of  the  plaintiff,  rode  the  horse  ^fVeen 
miles,  and  the  horse  died  a  few  hours  afterwards,  but  not  in  con- 
sequence of  the  riding:  Held,  that  the  plaintiff  could  not  sustain 
an  action  for  trover  and  conversion.  Johnean  v.  IFeeiifliaii,  4 
Scammon  406. 

2.  (Liabiliiy  of  bailee f or  lo$$.)  On  a  deposit  or  bailment  of  money, 
to  be  kepi  without  recompense,  if  the  bailees  without  authority, 
attempt  to  transmit  the  money  to  the  bailor  at  a  distant  point,  by 
the  public  mail  or  by  private  conveyance,  and  the  money  is  lost, 
they  are  responsible  to  the  bailor.  Stewart  et  al.  v.  JFVaster,  6 
Alabama  114. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  (Notice 
qf  non-payment.)  An  inhabjtant  of  Boston  indorsed  a  promissory 
note  that  was  made  payable  at  a  bank  in  the  city  of  New  York, 
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and  which  the  maker  failed  to  pay  at  maturity :  When  the  note 
fell  due,  tlie  indorser  was  at  Washington,  attending  to  his  duties, 
at  a  session  of  congress,  as  a  senator  from  Massachusetts ;  and  he 
had,  at  all  times,  an  agent  in  Boston,  who  had  charge  of  his  busi- 
ness in  his  absence ;  but  the  holder  of  the  note  had  no  notice  i\mi 
the  indorser  had  such  agent,  nor  did  the  indorser  request  thai 
notice  should  be  sent  to  him  at  Boston :  Notice  of  non-payment  by 
the  maker  was  seasonably  put  into  the  post  office  at  New  York, 
directed  to  the  indorser  at  Washington,  where  let!ers  addressed 
by  mail  to  members  of  the  senate,  during  the  session  of  congress, 
are  taken  from  the  post  office  by  officers  of  the  senate  charged 
with  that  duty,  and  delivered  to  the  members  in  their  places,  when 
the  senate  is  actually  in  session,  and  on  other  days  are  delivered 
by  those  officers  at  the  members'  lodgings.  Held,  that  the  noCioe 
was  sufficient  to  charge  the  indorser.  Ckoieau  «•  WehiUr^  t 
Metcalfl. 

3.  (Stt'irf  w\ai  aUowahle  again$i  holder.)  When  the  first  indorsee 
of  a  promissory  note  negotiates  it  after  it  is  dishonoured,  and  the 
second  indorsee  brings  an  action  thereon  against  the  maker  or 
first  indorser,  the  defendant  cannot  set  off  any  claim  which  he  has' 
against  the  first  indorsee,  except  such  as  existed  at  the  time  of  the 
transfer  of  the  note  to  the  plaintiff,  although  he  had  no  notice  of 
such  transfer  when  he  acquired  his  claim  against  the  first  indorsee. 
Baxter  t.  Little,  ib.  7. 

9*  (Time  ef  pafmeni — Daffs  of  grace — Bank  pott  notes.)  No 
usage,  nor  any  agreement,  tacit  or  express,  of  the  parties  to 
a  promissory  note,  as  to  presentment,  demand  and  notice,  will  ae« 
celerate  the  time  of  payment,  and  bind  the  maker  to  pay  it  at  an 
earlier  day  than  that  which  is  fixed  by  the  law  that  ap'plies  to  the 
note. 

Where  the  indorser  of  a  note  is  discharged  by  want  of  due  de- 
mand on  the  maker,  or  of  notice  of  the  default  of  the  maker,  the 
legal  presumption  is,  that  he  will  avail  himself  of  such  discharge ; 
and  the  holder,  therefore,  is  not  bound  to  prosecute  a  fruitless  suit 
against  the  indorser  befere  he  can  maintain  an  action  against  his 
own  agent  for  neglecting  to  make  due  demand  on  the  maker,  or  to 
give  due  notice  of  his  default. 

An  agent  is  liable  to  his  principal  for  injuries  that  are  caused 

18* 
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by  want  of  reasonable  skill  and  ordinary  diligence  in  the  exercise 
of  his  agency,  but  not  for  injuries  that  are  caused  by  his  mistake 
in  a  doubtful  matter  of  law. 

The  holder  of  a  post  note,  which  was  issued  by  a  bank  that 
fiuled  befoiB  the  note  iell  due,  sent  it  to  another  bank  for  col- 
lection,  and  this  bank  caused  payment  to  be  demanded,  and  notice 
of  non-payment  to  be  given  to  the  indorsers,  on  the  day  the  note 
was  due,  without  grace,  whereby  the  indorsers  were  discharged 
on  the  ground  that  by  law  the  promisors  were  entitled  to  grace  on 
the  note,  although  they  had,  while  solvent,  paid  such  notes  without 
grace :  The  holder  thereupon  brought  an  action  against  the  col- 
lecting bank  to  recover  damages  for  negligence  in  not  making 
such  demand  and  giving  such  notice  as  would  hold  the  Ha^ersers : 
It  appeared,  on  the  trial,  that  at  the  time  when  the  note  fell  doe, 
the  question  whether  banks  were  entitled  to  grace  on  their  post 
notes,  had  never  been  decided,  and  that  there  was  no  uniform 
practice,  as  to  demanding  payment  of  such  DOftf  and  of  giving 
notice  to  the  indorsers,  aAer  the  promisors  failed.  •^sM,  that  the 
action  could  not  be  maintained.  Mechatdes*  Bank  t.  The  Mtr- 
ekanW  Audk,  ib.  18. 

4.  {Cwmderoium.)  A  promissory  note,  given  by  the  maker  in  ex- 
change for  a  note  given  to  him  by  the  payee,  is  on  a  valid  con- 
sideration.   Higginmm  v.  Gmy,  ib.  212. 

6.  {Place  of  demand — Due  diligenee.)  Where  the  maker  of  a 
promissory  note  abandons  his  business  and  residence,  and  removes 
into  another  state,  before  the  maturity  of  the  note,  the  bolder,  if 
it  be  not  proved  that  he  received  the  note  aAer  the  maker's  re- 
moval,  is  not  bound,  in  order  <o  charge  the  indorser,  to  demand 
payment  of  the  maker  in  the  state  to  which  he  has  removed;  but 
he  is  bound  to  demand  payment  at  the  maker's  last  residence  or 
place  of  business  within  the  state  where  he  made  the  noto,  if  he 
can  find  it  by  the  use  of  due  diligence. 

When  there  is  no  dispute  as  to  the  fiicts,  the  court  is  to  deter- 
mine what  is  due  diligence  in  seeking  for  the  last  place  of  business 
or  residence  of  the  maker  of  a  note. 

On  the  last  day  of  grace,  on  a  note  that  was  dated  at  New 
Tork,  where  the  maker  resided  when  the  note  was  made,  a  notary 
public  took  the  note  to  the  o^ce  of  P.,  the  third  indorser,  to  inquire 
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for  the  maker  and  other  indorseis,  and  was  told  that  F.  was  out, 
but  that  one  H.,  whose  office  was  near  that  of  F.,  might  give  him 
information ;  whereupon  the  notary  went  to  H.'s  office ;  but  the 
person  who  had  the  charge  thereof  knew  nothing  of  the  maker  or 
first  two  indorsers:  The  notary  then  protested  the  nole,  without 
making  any  farther  inquiry  for  the  maker.  Held,  in  a  suit  by 
the  holder  against  the  third  indorser,  that  due  diligence  had  not 
been  used  to  find  the  maker's  last  place  of  business  or  residence  in 
New  York,  and  that  the  indorser  was  discharged.  Wheeler  v. 
Field,  ib.  290. 

6.  (Demand.)  When  a  note,  made  payable  at  a  bank,  is  not  at  the 
bank  when  it  falls  due,  and  no  demand  is  then  made  on  the  maker, 
the  indorsee  cannot  charge  the  indorser  by  giving  him  seasonable 
notice  of  non-payment,  although  the  maker  had  previously  told 
the  indorsee  that  it  would  be  useless  to  send  the  note  to  the  bank, 
because  he  could  not  pay  it.     Lea  Bank  v.  Spencer^  ib.  308. 

7.  {Due  diligence,)  Where  an  indorsed  note,  left  in  a  bank  for  col- 
lection, is  not  paid  by  the  maker  at  maturity,  the  cashier  of  the 
bank,  not  knowing  the  place  of  the  indorser's  residence,  does  not 
use  due  diligence  to  ascertain  it,  by  merely  inquiring  therefor  of 
a  person  having  temporary  charge  of  the  post  office  in  the  town 
where  the  bank  is  established ;  and  therefore  if  due  notice  of  non- 
payment is  not  given  to  the  indorser,  he  is  discharged.  Phipps 
V.  Chase,  ib.  491. 

8.  ( When  note  is  lost  or  mislaid,)  An  averment  that  a  note  has 
been  mislaid  has  never  been  held  sufficient  to  entitle  the  plaintiff 
to  recover  without  producing  it. 

A  mislaid  note  is  one  that  cannot  be  found  in  its  usual  and  pro- 
per place  of  deposit.  A  lost  note  is  one  which  cannot  be  found 
after  that  thorough,  careful,  and  vigilant  search,  which  the  law 
requires  to  be  shown  before  secondary  evidence  of  its  contents  can 
be  introduced.     Rogers  v.  Miller  et  al,,  4  Scammon  334. 

9.  (Endorsement,)  Where  one  not  a  party  to  a  bill  or  note,  puts  his 
name  upon  it,  he  will  be  presumed  to  have  done  so  as  surety. 
Gilbert  v.  Cooper,  4  Robinson  161. 

10.  (Notice  of  protest,)  Where  the  indorser  of  a  note  has  died,  notice 
of  protest  must  be  sent  to  his  legal  representatives.  A  notice  ad- 
dressed to  the  deceased  by  name,  will  be  bad.    And  plaintiffs  must 
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show  that  a  certaio  degree  of  diligence  was  used  to  ascertaia  the 
executor,  adininistrator,or  heirs  aod  repreaentatives  of  the  deceased. 
Bank  of  Louuiana  v.  Smith  ei  aL^  lb.  276. 

Notice  of  protest  served  od  ao  attorney  in  fact  is  sufficient, 
chough  the  procuration  does  not  confer  specially  the  power  to  re- 
ceive such  notices,  if  it  gives  general  powers  to  transact  the  busi- 
ness of  the  principal,  he  being  abroad.  To  transmit  such  notice  to 
the  latter  at  a  distant  place,  might  endanger  his  recourse  against 
previous  indorsers,  or  the  maker.  Aliter^  where  the  power  is  a 
limited  one,  conferring  only  certain  special  enumerated  powers. 
In  such  a  case,  the  procuration  cannot  be  extended  beyond  what  is 
expressed  therein ;  and  the  power  to  receive  a  notice  of  protest  is 
not  necessarily  included  in  tliat  of  indorsing.  Lixardi  t.  Pcmve* 
rin  et  oZ.,  ib.  893. 

11.  (Noie  tigned  in  blank.)  Where  one  writes  his  name  on  a  blank 
piece  of  paper,  of  which  anoilier  takes  possession  without  authority 
therefor,  and  writes  a  promissory  note  above  the  sigoature,  which 
he  negotiates  to  a  third  person,  who  is  ignorant  of  the  circum- 
stances, the  former  is  not  liable  as  the  maker  of  the  note  to  the 
holder.     Nance  v.  Lary,  5  Alabama  370. 

12.  (Accommodation  paper — Notice.)  An  accommodation  drawer  is 
a  surety,  and  entitled  to  notice,  although  he  had  no  funds  in  the 
hands  of  the  drawee. 

In  such  a  case  the  fact  that  the  drawer  was  indebted  to  the  ac- 
ceptor, fbt  whose  use  the  bill  was  drawn,  in  a  sum  equal  to  the 
amount  of  the  bill,  will  not  dispense  with  notice  of  the  dishonour  of 
the  bill,  unless  the  bill  was  drawn  in  payment  of  the  debt. 

A  bill  being  drawn  by  R.  for  the  accommodation  of  an  incor- 
porated company  to  enable  it  to  raise  money  by  its  sale,  and  the 
bill  not  being  paid  at  maturity,  the  treasurer  of  the  company  in- 
formed R.  of  that  fact,  and  that  the  holder  threatened  suit,  but 
would  take  a  good  bill  for  the  amount  which  he  urged  R.  to  draw, 
as  he  was  indebted  to  the  company  in  about  that  sum.  R.  in  his 
answer,  after  stating  his  resources,  says,  *'  It  would  aflbrd  me  great 
pleasure  to  do  as  you  wish,  but  I  think  from  the  above  exposure 
you  will  agree  with  me  it  would  be  improper  to  do  it'' — held,  that 
this  was  not  a  waiver  of  notice  of  the  dishonour  of  the  bill. 

Accommodation  indorsers  as  such  merely,  are  not  liable  as  co- 
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sureties  to  contribution.  To  constitute  that  relation  between  suc- 
cessive accommodation  indorsers^  there  must  be  an  agreement  to 
that  efiect  between  them,  or  some  fact  or  circumstance  must  exist 
from  which  such  an  agreement  can  be  inferred. 

If  the  last  indorser  of  a  bill  be  notified  of  its  dishonour,  if  he 
wishes  to  hold  any  prior  party  on  the  bill  liable  to  him,  he  must 
give  him  notice,  unless  the  notice  had  previously  been  given  to 
such  prior  party  by  the  holder.  Sherrod  v.  RkodeSy  ib.  683. 
18.  {Endor9tmerU.)  An  assignment  made  by  one  partner  in  his  namet 
of  a  note  payable  to  the  firm,  does  not  transfer  the  legal  interest 
so  as  to  authorize  the  assignee  to  sue  at  law  in  his  own  name ;  yel 
as  the  authority  of  the  partner  will  be  presumed,  a  right  to  the  note, 
and  as  an  incident  to  it,  all  securities  for  its  payment,  passes  to  the 
assignee,  who  may  maintain  an  action  on  the  note  in  the  nane  of 
the  payees.  Planters^  and  Merchants^  Bank  v.  Willit  ei  «!.,  lb. 
770. 

A  blank  indorsement  by  the  pajree  of  a  bill  or  note  b  an  au- 
thority to  a  iimafide  holder  to  fill  it  any  time,  as  an  indorsement 
to  himself  or  any  other  person  or  to  bearer,  and,  if  not  filled  up,  is 
DOW  considered  as  making  the  bill  payable  to  bearer.  Hubbard 
€i  al.  v.  Williamson  et  al.^  4  Iredell  266. 
CHANCCRY.  (Specific  performance.)  It  is  a  good  defence  to  a 
bill  in  equity,  praying  for  a  specific  performance  of  an  agreement 
to  convey  land,  that  the  dcfendaut  was  led  into  a  mistake,  without 
any  gross  laches  of  his  own,  by  an  uncertainty  or  obscurity  in 
the  descriptive  part  of  ths  agreement,  so  that  the  agreement  ap- 
plied to  a  different  subject  from  that  which  he  understood  at  the 
tipie ;  or  that  the  bargain  was  hard,  unequal  or  oppressive,  and 
would  operate  in  a  manner  different  from  that  which'  was  in  the 
contemplation  of  the  parties  when  it  was  executed :  But  in  such 
case,  the  burden  of  proof  is  on  the  defendant  to  show  such  mistake 
on  his  part,  or  some  misrepresentation  on  the  part  of  the  plaintififl 

Where  a  party  agrees,  for  a  certain  consideration,  to  permit  a 
rail-road  corporation  to  construct  a  road  over  his  land,  on  any 
one  of  two  or  more  routes,  at  their  option,  and  to  convey  the  land 
to  the  corporation,  for  certain  sums,  according  to  the  route  that 
shall  be  taken,  after  the  road  shall  be  definitively  located,  he  can- 
not defend  against  a  bill  for  specific  performance  of  his  agreement, 
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by  showing  that  he  was  iDduced  to  believe,  either  by  his  own  no- 
tions or  by  the  representatioiis  of  third  persons  as  to  the  preference 
of  one  route  over  another,  that  the  corporation  would  select  a  route 
different  from  that  which  they  finally  adopted;  nor  by  showing 
that  the  corporation  or  its  ligents  made  tepresentathms  as  to  the 
probability  that  one.  route  would  be  adopted  in  preftrenoe  to  an- 
other, or  as  to  the  relative  advantages  of  each  route. 

Where  a  party  agrees  under  seal  to  permit  a  raiUroad  corpora* 
to  construct  a  road  over  his  land,  and  also  agrees  fp  convey  Ut 
land  to  the  corporation  for  a  certain  sum,  after  the  road  shall  be 
definitively  located,  with  a  condition  in  the  deed  of  conveyance 
that  the  deed  shall  be  void  when  the  road  shall  cease  or  be  disieon- 
tinned ;  specific  performance  of  such  agreement  may  be  decried, 
after  the  road  is  constructed  over  the  land,  although  the  corpora- 
tion did  not  expressly  bind  itself  to  take  or  to  pay  for  the  land: 
And  where,  in  such  case,  the  corporation  takes  the  land,  constructs 
a  road  over  it,  and  is,  for  three  or  four  years,  m^ctual  possession 
and  use  of  all  the  privileges  which  the  performance  of  thd  party's 
agreement  would  give,  and  then  files  a  bill«^inst  Inm  for  specific? 
performance  of  his  agreement,  the  bill  will  not  be  dismissed  on  the 
ground  of  unreasonable  delay  in  filing  it.  ^^ 

In  order  to  prevent  a  decree  for  specific  performance  of  a  con- 
tract, on  the  ground  of  inadequacy  of  consideration,  the  inade- 
'  quacy  must  be  so  gross,  and  the  proof  of  it  so  clear,  as  to  lead  to 
a  reasonable  conclusion  of  fraud  or  mistake.  ^ 

Where  a  party  who  has  agreed  to  convey  bail,  for  a  certain 
sum,  to  a  rail-road  corporation,  for  the  site  of  a  road,  refuses  to 
perform  his  agreement,  and  obtains  an  assessment,  according  to 
law,  of  his  damages  caused  by  the  laying  out  of  the  road  over  his 
land,  the  measure  of  the  damages  to  which  he  is  liable  for  breadi 
of  his  agreement,  is  the  excess  of  the  sum  assessed  at  law  over  the 
sum  for  which  he  agreed  to  convey  the  land.  Wettem  RaiUroad 
Corporation  v.  Babcock^  6  Metcalf  346. 

The  complainant  is  required  to  make  out  a  much  stronger  case 
to  support  an  application  for  the  specific  performance  of  a  con- 
tract, than  the  defendant  is  required  to  show  to  resist  it.  It  is  not 
sufficient  to  show  merely  that^the  adverse  party  is  in  default,  but 
the  party  complaining  must  show  that  he  is  not  liable  to  the  i 
imputation. 
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A  purchaser  of  property,  to  be  paid  for  in  instalments,  where 
there  is  no  time  fixed  for  the  delivery  of  the  deed,  is  not  entitled 
to  receive  his  deed  until  the  lost  payment  is  made;  nor  is  a  pur- 
chaser obliged  to  part  with  his  money  before  he  receives  the  deed. 
It  is  the  duty  of  the  latter  to  tender  his  money  and  demand  the 
deed,  and  by  holding  the  money  in  readiness,  he  occupies  a  posi- 
tbn  which  authorizes  him,  within  any  reasonable  time,  to  resort 
to  a  court  of  equity,  to  compel  a  conveyance. 

A  court  of  chancery  can  only  compel  a  party  to  act  when  it  is 
his  duty  to  act. 

It  is  not  only  necessary  that  a  party  asking  to  enforce  a  con* 
tract  for  the  purchase  of  a  tract  of  land,  should  make  a  tender  of 
the  purchase  money,  but  he  must  follow  it  up  by  bringing  the 
money  into  court,  and  depositing  it  with  the  clerk. 

A  parchaser  of  a  tract  of  land  has  no  right  to  apply  to  a  cooft 
of  chancery  to  compel  a  conveyance,  unless  he  has  previously  to 
filing  his  bill,  clothed  himitelf  with  tlie  right  to  demand  a  deed, 
without  auy  fiirther  thing  being  done  on  his  part. 

A  party  seeking  the  specific  performance  of  a  contract  for  the 
sale  and  conveyance  of  a  tmct  of  kind,  cannot  excuse  himself  for 
not  tendering  tlie  purchase  money,  when  due,  upon  the  ground 
that  the  vendor  had  conveyed  the  land  to  a  third  person. 

SemblCf  That  if  such  third  person  holds  the  title  as  tmstee  in 
equity  A>r  tlie  party  seeking  the  specific  performance  of  the  con- 
tract, a  tender  either  to  him  or  the  vendor  would  be  good. 

Stmkley  That  it  is  not  always  necessary  for  a  purchaser  of 
land  on  a  credit,  to  make  his  payment  on  the  very  day  that  the 
money  falls  due,  to  be  entitled  to  a  specidc  performance  of  the 
contract.  The  court  has  a  discretion,  in  an  applica'tion  for  the 
specific  performance  of  a  contract,  to  disregard  the  exact  time ;  but 
where  the  day  has  long  passed,  some  satisfactory  excuse  for  the 
failure,  must  be  shown,  and  if  loss  has  accrued  to  one  of  the  par- 
ties, in  consequence  of  such  failure,  compensation  will  be  decreed 
to  him.     Doplt  v.  Teas  et  ah^  4  Scammon  203. 

An  application  for  the  specific  performance  of  a  contract  is 
addressed  to  the  sound  legal  discretion  of  the  court ;  and  it  is  not 
a  matter  of  course  that  it  will  be  decreed,  because  a  legal  contract 
is  shown  to  exist. 
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A  8pecifie  perfbrmanoe  of  a  contract  will  not  be  decreed,  unless 
it  bas  been  entered  into  with  periect  fairness,  and  withoat  misap- 
prehension, misrepresentation,  or  oppression. 

Where  a  contract  is  entered  into  under  a  misapprehension  of 

fiict,  a  court  of  chancery  will  not  decree  a  specific  performance  of 

the  contract,  though  it  may  correct  a  mistake  therein,  but  will 

leave  the  complainant  to  enforce  his  rights,  if  he  has  any,  in  a 

court  of  law.     Frisby  v.  Balhtnce^  ib.  287. 

2.  {Power  to  rrform  ifMruments.)    It  is  competent  fora  court  of 

;  chancery  to  correct  mistakes  in  instruments  of  writing  of  all  kinds, 

^^nd,  upon  a  proper  case,  in  the  saqM  suit,  to  grant  relief  upon  the 

instrument,  when  so  corrected,  in  the  same  manner  as  if  i^  bad 

been  made  perfect  in  the  first  instance.   WiUu  r.  flefufenon,  ib. 

%  {PariitM  to  hiU  in  eqmty.)    SembUy  That  were  lands  are  pur* 

'  chased  for  a  raluable  consiileration,  and  the  title  is  taken  in  the 
name  of  a  third  person,  the  purchaser  will  be  pit^ected  in  the  same 
manner  that  he  would  have  been,  if  the  title  had  been  taken  in  Us 
Bame. 

It  is  a  general  rule  in  chancery,  that  all  persons  interssted  in 
the  subject  matter  of  the  litigation,  whether  it  be  a  legal  or  equi* 
table  interest,  should  be  made  parties,  so  that  the  court  n^iy  settle 

«^.all  of  their  rights  at  once;  and  thus  prevent  a  multiplicity  of  suits. 

-  To  this  rule  there  are  necessarily  many  exceptions.  One  general 
rule,  however,  governs  all  of  these  exceptions,  and  that  is,  ^that 

.  as  the  object  of  the  rule  is  to  accomplish  the  purposes  of  justice, 
between  all  of  the  parties,  and  as  it  is  a  rule  founded  in  some  mat 
upon  public  convenience  and  policy,  rather  than  upon  positive 
principles  of  municipal  or  general  jurisprudence,  courts  of  equity 
will  not  sufier  it  to  be  applied  so  as  to  deA^t  the  very  purposes 

'  of  justice,  if  they  can  dispose  of  the  merits  of  the  case  before  them, 
without  prejudice  to  the  rights  or  interests  of  other  persons  who 
are  not  parties ;  or,  if  the  circumstances  of  the  case  render  the 
application  of  the  rule  impracticable,  and  if  the  persons  thus  inte- 
rested  are  unknown  to  the  complainant,  he  need  not  make  them 
parties.''  Another  exception  is  where  the  persons  collaterally 
interested  are  exceedingly  npmerous,  and  it  would  be  impractica- 
ble to  join  them  without  great  delays  and  other  inconveniences. 
Ib. 
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It  is  a  rule  universally  recognised  in  courts  of  equity,  that  all 
persons  are  to  be  made  parties  to  the  suit,  who  have  any  substan- 
tial, legal,  or  beneficial  interest  in  the  subject  matter  of  the  litiga- 
tion, and  who  are  to  be  materially  a£R>cted  by  the  decree  which 
may  be  pronounced. 

It  is  a  favourite  oi>ject  of  a  court  of  equity  to  do  full  and  com- 
plete justice,  and  thus  avoid  a  multiplicity  of  actions. 

The  judgment  debtor  is  a  necessary  and  indispensable  party  to 
a  creditor's  Ull  filed  to  set  asido  a  fraudulent  conveyance,  where 
such  conveyance  contains  covenants  of  warranty. 

The  correct  practice,  where  the  want  of  proper  parties  is  apparent 
on  the  face  of  the  bill,  is  to  take  advantage  of  it  by  demurrer.  If 
the  ohjectioQ  does  not  thus  appear,  it  may  be  set  up  by  plea,  or 
insisted  on  in  the  answer.  Where  the  parties  thus  omitted  are 
mere  formal  parties,  or  not  absolutely  necessary  to  a  decision  of 
the  case,  the  court  will  not  listen  to  the  objection  at  the  hearing. 
But  where  the  rights  of  parties  not  before  the  court  are  insepara- 
bly connected  with  the  subject  matter  in  dispute,  so  that  a  final  de- 
cision cannot  be  made  without  materially  afifecting  their  interests, 
the  objection  may  be  taken  at  the  hearing,  or  on  appeal,  or  by 
writ  of  error.  Spear  v.  CampbtU^  ib.  424. 
4*  {Etndenee  in  cowls  of  equity.)  In  a  court  of  chancery  a  wit- 
ness is  not  necessarily  incompetent  because  he  is.  a  party  to  the 
record.  The  inquiry  is  not  so  much  whether  the  name  of  the 
witness  appears  upon  the  record,  as  whether  he  is  in  &ct  swear- 
ing to  promote  his  own  interest. 

The  sources  resorted  to  in  a  court  of  equity,  for  the  purpose  of 
ascertaining  the  truth,  are  much  more  numerous  than  in  a  court 
of  law.  In  chancery  a  defendant  may  be  compellecl,  upon  his 
oath,  to  disclose,  in  his  answer,  all  he  knows  of  the  subject  mat- 
ter of  the  controversy,  no  matter  how  much  it  may  prejudice  his 
pecuniary  interest ;  and  by  such  disclosure  he  shall  be  bound,  al« 
thou<{h  his  answer  shall  not  be  allowed  to  afiect  his  co-defendant. 
To  affect  h'ls  co-defendant,  he  must  be  called  upon  by  the  adverse 
party,  in  the  same  way  as  any  other  witness,  (usually  under  a 
rule  of  the  court,)  and  then  the  inquiry  arises,  whether  he  has  any 
interest  adverse  to  the  party  against  whom  he  is  called.  If  he 
has,  he  is  incompetent.  If  he  has  not,  he  is  as  competent  as  if 
VOL.  V.  19 
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hit  name  did  not  appear  on  the  record.  Nor  is  it  a  fatal  oljec- 
tion  that  he  has  an  interest  in  the  event  of  the  suit,  unless  his 
interest  be  against  the  party  whose  interest  is  sought  to  be  preju- 
diced by  his  testimony;  and  even  where  the  witness  has  an  inte- 
rest in  fiivour  of  the  party  calling  him,  he  may  still  be  competent, 
if  it  appear  that  he  has  an  equal  interest  on  the  other  side.  D^fer 
T.  Jforfiii  el  ai«,  ib  146. 
CONFLICT  OP  LAWS.  (Fipmgn  jmOgmmU-'-JuJ^maiU  afdw- 
Ut  fiaUM^  The  judgments  in  penanam  of  one  country  can  be 
enforced  by  suit  in  the  judicial  tribunals  of  another  country. 

A  foreign  judgment  is  to  be  received  as  prima  faeU  evidence 
of  indebtedness,  and  the  defendant  is  allowed  to  impeach  the  jus- 
tice of  it,  or  to  show  that  it  was  unduly  or  irregularly  obtained. 

Under  the  constitution  and  laws  of  the  United  States,  the  records 
and  judicial  proceedings  of  the  several  states  have  such  fiuth  ind 
credit  given  them  in  every  court  in  the  United  States,  as  they 
have  by  law  or  ussge  in  the  courts  of  the  state  from  whence 
taken,  or  where  rendered.  If  a  judgment  tn  persomam  h  con- 
clusive in  the  courts  of  the  state  where  tendered,  it  has  the  same 
condusive  eflect  when  sued  in  the  courts  of  a  difierent  slate ;  but 
the  defendant  may  impeach  the  judgment  by  showing  that  it  was 
fraudulently  obtained,  or  that  the  court  rendering  it  had  no  juris- 
dBdion  of  the  person  of  the  defendant,  or  of  the  subject  matter  of 
the  suit. 

Where  the  record  of  a  court  of  general  jurisdiction  shows  either 
that  the  defendant  was  personally  served  with  process,  or  person- 
ally appeared  to  the  action,  then  the  record  is  conclusive,  and  the 
defendant  is  estopped  by  it,  from  denying  the  jurisdiction  of  the 
court  over  his  person ;  but  if  the  record  foils  to  show  affirmativdy 
this  service  on,  or  appearance  by  the  defendant,  it  fomishes,  at 
most,  but  prima  facie  proof  of  the  jurisdiction  of  the  court,  and 
its  authority  to  render  the  judgment  Where  the  record  shows 
neither  service  of  process,  nor  notice  to  the  defendant,  nor  appear- 
ance by  him,  the  judgment  is  a  nullity,  when  attempted  to  be 
enforced  in  another  state,  the  record  not  a£R>rding  even  a  pre- 
sumption in  favour  of  the  jurisdiction ;  but  if  the  record  shows  that 
there  was  a  service  of  process,  or  notice  to  the  defendant,  or  an 
appearance  for  him,  not  amounting  in  either  cose  to  personal  no- 
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tioe  or  appearance,  then  the  presumption  from  the  record  is,  that 
the  court  had  jurisdiction,  and  proceeded  in  conformity  to  the  laws 
of  the  state,  and  until  such  presumption  is  rebutted  by  the  defend- 
ant, the  judgment  is  conclusive. 

Where  the  exemplification  of  the  record  of  a  judgment  ren- 
dered  in  the  court  of  common  pleas  of  Ohio  showed  that  process 
was  served  upon  the  defendant,  by  leaving  a  copy  of  the  summons 
at  his  residence,  and  the  defendant,  in  an  action  upon  the  judg- 
ment,  pleaded  that  he  was  not  personally  served  with  process,  and 
had  no  notice  of  the  pendency  of  the  suit  in  which  the  judgment 
was  rendered,  and  issue  was  taken  upon  the  fact  of  notice :  Held, 
that  the  presumption  from  the  record  was  that  the  defendant  was 
a  citizen  of  Ohio,  when  the  judgment  was  rendered,  and  that  the 
court  had  jurisdiction,  and  that  its  proceedings  were  in  confer- 
arity  with  the  laws  of  that  state,  and  the  judgment  valid;  but  that 
the  record  was  not  conclusive,  but  only  jprtsia  /acie  evidence  of 
the  jurisdiction  of  the  court,  and  its  right  to  render  judgment,  and 
that  the  defendant  might  controvert  both  of  these  questions ;  that 
be  might  show  that  at  the  time  of  the  institution  of  the-suit  and 
the  rendition  of  the  judgment,  he  was  not  an  inhabitant  of  Ohio, 
and  not  within  the  jurisdiction  of  the  court,  or  that  by  the  laws  of 
tiiat  slate,  the  mode  of  service*  adopted  did  not  give  the  court  ju- 
risdiction of  his  person,  or  that  it  had  not  jurtsdic^n  of  the  sub- 
ject matter  of  the  suit,  or  that  the  judgment  was  fraudulently  ob- 
tained ;  and  unless  he  could  show  one  of  these  fects  the  judgment 
was  conclusive  against  him. 

The  laws  of  a  state  cannot  operate  extra-territorially,  or  on  the 
citizens  of  other  states,  unless  they  go  voluntarily  within  its  limits; 
but  it  may  make  such*  regulations  as  it  sees  fit,  in  relation  to  ju- 
dicial proceedings  against  its  own  citizens,  end  such  regulations 
will  be  binding  on  them.  Bimeler  v.  Dawion^  ib.  586. 
2.  (Auikeniieaiion  of  judgment — AppiicaHon  of  lex  loci.)  Where 
one  who  certifies  the  transcript  of  a  judgment  from  another  state, 
styles  himself  in  the  body  of  the  certificate,  the  clerk  of  the  court, 
and  signs  it  as  such,  all  of  which  is  attested  by  the  seal  of  the  court 
and  the  certificate  of  the  chief  justice  or  presiding  magistrate,  no 
farther  evidence  will  be  necessary  to  establish  his  official  capacity. 

Where  the  laws  of  another  state  which  should  govern  the  case, 
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are  not  io  eridenoe,  our  own  must  prerail.  Van  Wyek  t.  HtUf, 
4  Robbaon  140. 
OONSPIRACT.  {Action  on  the  earn  for.)  In  an  actioo  on  the 
case  in  the  nature  of  a  conspiracj  charging  that  the  defendants 
combined  to  injure  the  plaintiff's  credit,  it  is  necessary  for  the 
plaintiff  to  a?er  in  his  declaration  the  means  bj  which  such  injury 
was  intended  to  be  efiecled* 

It  is  no  ground  to  suf^rt  soch  an  acticm,  that  the  defendants, 
baring  an  execution  levied  on  the  plaintiff's  property,  required 
that  the  sale  should  be  for  specie. 

Nor  can  such  an  action  be  maintained  upon  the  ground  that 
the  defendants  had  by  firaud  obtained  from  the  plaintiff. the  as- 
sigDroent  of  a  judgment,  and  the  transfer  of  a  bond  not  indorsed, 
for  in  a  court  of  law  the  property  in  these  still  remained  in  the 
plaintiff  « 

Nor  can  it  be  maintained  on  thil  ground  that  the  defendants  had 
firaudulently  procured  a  oooyeyance  of  a  slaye  frbm  the  plaintiff; 
for  if  the  fraud  or  impodtion  was  of  such  a  nature  as  rendered  the 
conyeyance  roid  at  law,  then  the  plaintiff- has  not  lost  his  property; 
if  the  conyeyance  was  good  at  law,  then  the  plaintiff*«'oii^fedfes8 
is  in  equity. 

A  vendor  is  liable  in  an  action  of  deceit  for  felae  lopiesQntatMps 
as  to  the  title  or  qualities  of  a  chattel  sold  by  him:  bnl  no  action 
for  a  cheat  has  ever  been  maintained  by  a  seller  agahist  a  pur- 
chaser  for  the  misrepresentations  of  the  latter  upon  thoee  poiqla. 

A  communication  voluntarily  made  to  counsel,  after  he  has  re- 
ftised  to  be  emplo3red  by  the  party  making  it,  does  not  come  within 
the  rule  of  confidential  communications,  and  is  therefore  admissi- 
ble in  evidence.  Seisar  v.  Wihon  fl  oj.,  4  Iredell  6ai. 
CONSTITUTIONAL  LAW.  (Pother  of  UgiOaJhtre  io  omkoriMe 
mU  of  property.)  It  is  constitutional  for  the  legislature  to  au- 
thorize a  guardian  to  sell  the  real  estate  of  his  ward,  under  the 
direction  and  sanction  of  the  court  of  probate. 

In  ascertaining  the  powers  of  a  state  legislature,  we  examine  to 
see  what  are  denied  by  the  constitutions  of  the  United  States  and 
of  the  state,  whereas  in  interpreting  the  constitution  of  the  Uni- 
ted States,  we  are  obliged  to^  find  a  grant  of  power,  before  it  can 
be  exercised. 
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The  l^;islatare  of  a  state  cao  pass  any  law  not  prohibited  by 
its  own  constitution  and  that  of  the  United  States,  and  beyond 
the  limitations  and  restrictions  contained  in  those  constitutions,  it 
is  as  absolute,  omnipotent,  and  uncontrolable  as  parliament.  Ifa- 
mm  V.  Wait  el  al.^  A  Scammon  127. 

2.  (Legislative  power  aver  public  carporatiams.)  The  doctrine  is  un- 
doubtedly correct,  that  the  legislature  has  no  power  to  direct  that 
any  portion  of  the  debts  due  a  prirate  corporation  shall  be  received  in 
any  thing  but  gold  and  silver  coin,  as  the  act  of  incorporation  is 
regarded  as  a  contract  between  the  government  and  the  corpOTa^ 
tors,  which  the  legislature  cannot  repeal  or  impair,  so  long  as  the 
latter  keeps  within  the  limits  of  their  charter.  But  it  is  equally 
as  well  settled,  in  respect  to  public  corporations,  created  for  pob* 
lie  purposes,  that  the  legislature  has  the  exclusive  right,  as  trustee 
of  the  public  interest,  to  regulate,  control,  and  direct  the  corpwa^ 
tion,  and  its  funds  and  franchbes. 

An  incorporated  township,  for  common  school  purposes,  under 
the  laws  <^  Illinios,  is  a  fuasi  public  corporation ;  and  the  l^is- 
lature  has  an  unquestionable  light  to  change,  modify,  enlarge, 
lestrafib,  or  destroy  such  corporatioQ  and  may  exercise  a  superin* 
lending  control  over  all  its  money  and  other  property,  securing 
however,  as  a  matter  of  good  (aith,  the  effects  of  the  corporatioQ, 
for  the  use  of  those  for  whom  they  were  donated  or  porchasad, 
Aia&  V.  Skipman,  ib.  186. 

The  legislature  has  absolute  control  over  municipal  corporatioos, 
to  create,  change,  modify,  or  destroy  them  at  pleasure.  Tke 
People  V.  ITrefi,  ib.  269. 

3.  (Power  if  taxation,)  To  divest  the  itate  of  the  inherent  right 
of  taxation  upon  every  species  of  property,  the  language  of  the 

statute  relied  on  must  be  clear  and  explicit. . 

It  is  competent  for  the  legislature  to  contract  with  a  corpora- 
tion to  exempt  its  property  from  taxation ;  and  such  contract  is 
valid  and  binding. 

The  provision  in  the  charter  of  the  state  bank  of  Illinois,  ex- 
empting its  property  from  taxation,  is  a  contract  binding  on  the 
legislature.    8taU  Bank  v.  Tke  People^  ib.  303. 
CONTRACT.  (Construction.)  S.  subscribed  a  paper,  with  others,  pro- 
mising to  pay  9 100  for  erecting  and  endowing  an  academy,  **each 
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sabicriber  to  be  interested  therein  in  proportion  to  the  amount  by 
him  sobscribedy''  and  engaging  to  pay  the  same  to  such  person  or 
persons  as  might  be  appointed,  by  a  majority  in  interest,  to  receive 
it,  and  agreeing  that  when  such  majority  dionld  deem  it  proper, 
they  might  call  a  meeting  of  the  sobscribers,  who  might  choose 
oflfeers  and  committees,  give  them  instmctioDs,  and  pass  votes  con- 
cerning the  building,  location  and  eMlowment  of  the  academy :  S, 
afterwards  joined  others,  who  had  subscribed  the  paper,  in  a  peti- 
tioQ  to  the  legislature,  stating  that  sufficient  funds  had  been  raised 
for  building  and  endowing  an  academy,  and  praying  to  be  incor- 
porated as  an  academy ;  which  petition  was  granted,  and  an  act  of 
incorporation  passed :  There  were  then  no  other  funds  besides  the 
sums  thus  subscribed :  Afterwards,  and  after  the  subscription  was 
filled,  a  meeting  of  the  subscribers  was  called,  and  was  twice  ad- 
journed: At  the  first  meeting,^A.,B.  and  C.  were  chosen  a-buiUing 
committee,  and  were  instrdbted  to  **  submit  their  views  and  doings 
in  relation  to  procuring  the  most  eligibte  location**  ibr  the  building, 
and  the  terms  oql  which  a  site  could  be  obtained :  At  the  first  ad- 
journed meeting,  said  committee  weie  authorised  forthwith  to  make 
such  contracts  as  might  be  necessary  for^pcocuring  materials  tat 
the  erection  of  a  building,  and  a  site  for  the  same  was  agreed  upon, 
and  A.,  B.  and  C.  were  appointed  and  authorised  to  collect  of  the 
several  subscribes  the  sums  subscribed  by  them :  At^lhe  seeond 
adjourned  meeting,  an  unsuccessful  attempt  was  made  to  change 
the  site  before  agreed  upon :  Said  committee  proceeded  to  mal^e  a 
contract  for  building,  purchased  the  site  agreed  upon,  and  took  a 
convejrance  thereof;  ajid  the  building  was  erected :  S*  attended  all 
said  meetings,  and  vote^^as  one  of  the  associate  subscribers :  At 
the  first  adjourned  meeting,  S.  declared,  in  pressnoe  of  said  com- 
mittee, that  **  if  the  location  agreed  on  should  be  persisted»in,**  hf 
would  not  pay  his  subscription ;  and  afterwards,  and  after  said 
committee  had  purchased  said  site,  and  made  the  contract  aforesaid, 
S:  gave  them  written  notice,  that'  ^  if  the  course  which  had  been 
commenced  should  be  pursued,**  be  should  not  feel  bound  nor  dis- 
posed to  pay  his  subscription.  Held,  that  S.  was  legally  bound  to 
pay  the  sum  subscribed  by  him,  and  that  A.,  B.  and  C.  might 
maintain  an  action  against  hijn  to  recover  the  same. 
It  is  no  defence  to  an  action  brought  to  recover  money  sub- 
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scribed  for  the  building  and  eodowment  of  an  academy,  that  the 
committee,  appointed  by  the  subscribers  to  purchase  land  for  the 
site  thereof,  have  taken  a  deed  which  does  not  convey  a  fee,  or 
which  is  on  a  condition  that  is  burdensome  to  the  grantees.  Ives 
V.  Sterlings  6  Metcalf  310. 

2.  {Parol  evidence  of  the  understanding  of  the  pariiei.)  Where  a 
witness,  on  cross-examination,  stated  what  he  understood  to  be  the 
meaning  of  a  certain  written  contract,  made  jointly  by  himself  and 
another  with  a  third  person,  it  was  held  that  the  party  who  cross- 
examined  him,  could  not  be  permitted  to  give  evidence  that,  when 
such  contract  was  made,  all  the  parties  thereto  understood  it  to 
have  a  meaning  difllerent  from  that  stated  by  the  witness.  Brock' 
€tt  V.  Bartholomew,  ib.  396. 

It  is  a  general  rule  that  a  patent  ambiguity, <.or  an  ambiguity 
which  appears  on  the  face  of  the  writing  itself,  by  the  mere  in- 
spection of  it,  cannot  be  explained  by  parol  evidence ;  while  an 
ambiguity  which  does  not  appear  on  the  face  of  the  instrument, 
but  which  is  shown  to  exist  by  the  introduction  of  parol  proof,  may 
be  explained  by  the  same  class  of  evidence. 

Courts,  in  construing  written  contracts,  endeavour,  in  all  cases, 
by  extrinsic  evidence,  to  place  themselves  in  the  position  of  the 
contracting  parties,  so  that  they  may  understand  the  language 
used,  in  the  sense  intended  by  the  persons  using  it 

It  is  not  a  sufficient  test  for  excluding  parol  proof,  that  it  appears 
on  the  face  of  the  paper  that  there  is  an  uncertainty  as  to  the 
meaning  of  the  parties;  but  the  true  doctrine  is,  where  the  lan- 
guage is  of  such  a  character  as  to  show  that  the  parties  had  a 
fixed  and  definite  meaning,  which  they  intended  to  express,  and 
used  language  adequate  to  convey  that  idea  to  persons  possessed 
of  all  the  facts  which  they  had  in  view  at  the  time  they  used  the 
language,  that  it  is  the  duty  of  the  court  to  learn  those  facts,  if 
need  be,  by  parol  proof,  and  by  occupying  the  place  of  the  parties, 
ascertain  the  sense  in  which  the  language  was  intended  to  be  used. 
Doyle  et  al,  v.  Teas  et  aL,  A  Scammon  202. 

3.  {In  the  aliemative.)  An  obligation  to  pay  a  certain  sum  on  a 
particular  day,  to  be  discharged  by  the  delivery  of  a  slave  of  a  ccr- 
tain  value,  is  an  alternative  obligation,  from  which  the  debtor  may 
exonerate  himself  by  delivering  cither  of  the  two  things ;  but  he 
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cannot  fiuroe  the  creditor  to  reoeire  a  part  of  one,  and  a  part  of  the 
other.  So  where  the  creditor  has  the  election,  he  cannot  take  a 
part  of  the  things  to  be  paid  or  delivered.  Chraywn  y.  Ho>iuion 
el  a/.,  4  Robinson  54. 

4.  (Made  on  Sunday.)  A  contract  founded  on  an  act  prohibited  by 
statute  is  void,  therefore  a  note  executed  upon  the  purchase  of  a 
horse  by  the  vendee,  on  Sunday,  cannot  be  enforced  by  the  vendor, 
in  a  court  of  justice.   0*DonneU  et  ah  v.  Sweeneff^  5  Alabanui  4^. 

5.  (Proof  of  wmhud  ossfiU.)  K.  a  debtor  to  the  bank,  proposed  in 
writing  to  the  bank,  to  discharge  his  debt  in  state  stock,  in  a  reason- 
able time ;  the  bank  acted  on  the  proposition,  and  modified  it  by 
making  alterations  in  its  terms,  and  offered  to  receive  the  stock  on 
the  terms  thus  proposed,  within  one  hundred  and  twenty  days. 
This  propdMtion  E.  as  a  witness  stated,  agreed  to,  but  did  not  notify 
his  assent  to  the  bank :  Held,  that  neither  E.  or  the  bank  were 
bound  by  the  arrangement,  and  that  therefore  the  soreties  of  E. 
were  not  discharged. 

An  order  made  by  the  directors  of  the  bank,  after  the  time  within 
which  the  stock  was  to  have  been  disliveced,  enlarging  *Uhe  time 
for  the  execution  of  the  coiUracU  heretofore  entered  into  between 
this  board  and  B.  P.  and  John  Einkle,  for  the  payment  of  their 
debts  to  this  bank,  in  state  bonds,"  does  not  show,  in  the  absence 
of  proof  to  the  contrary,  that  the  previous  proposition  had  been  as- 
sented to.   Brameh  Bank  v.  JZoUiuoa,  ib.  628. 

6.  (Dependent  and  imdependeni  covenanie.) .  Where  the  plaintiff 
had  covenanted  that  he  would  build  and  complete  a  house  for  the 
defendant,  to  be  completed  by  the  first  day  of  April,  1849,  and 
the  defendant  in  the  same  deed  agreed  to  pay  the  plaintiff  92500 
when  the  house  was  completed :  Held  that  the  latter  was  a  depend- 
ent  covenant,  and  the  plaintiff  could  not  recover  on  this  eooenanif 
unless  he  showed  that  the  house  was  completed  by  the  first  of 
April,  1842. 

The  dependence  or  independence  of  covenants  is  to  be  collected 
from  the  evident  sense  and  meaning  of  the  parties,  and  however 
transposed  they  may  be  in  the  deed,  the  precedency  must  depend 
on  the  order  of  Hme^  in  which  the  intent  of  the  transaction  re- 
quires their  performance. 

Where  a  house  has  been  built  under  a  covenant,  though  not 
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according  to  the  conditions  of  the  covenant,  and  the  person  for 
whom  it  is  built,  accepts  it ;  although  the  party  building  cannot 
recover  on  the  covenant,  he  may,  in  a  proper  action,  recover  a 
remuneration  for  his  work,  labour,  &c.  Clayton  v.  BlakCf  4 
Iredell  497. 
CORPORATION.  {Right  of  foreign  corporation  to  sue.)  Acer- 
poration  established  by  the  laws  of  a  foreign  country  may  main- 
tain an  action  in  thb  commonwealth.  British  American  Land 
Company  v.  Ames^  6  Metcalf  891. 

The  legislature  has  power  to  prohibit  foreign  corporations  from 
contracting  in  this  state ;  but  until  it  does  so,  contracts  so  made  will 
be  enforced. 

The  capacity  of  a  foreign  corporation  to  sue,  is  well  establiibed. 
Frazier  v.  Willcox^  4  Robinson  518. 

2.  (Dissoluiion.)  A  public  corporation,  such  as  a  county  or  city, 
does  not  become  dissolved  by  tlie  neglect  of  the  inhabitants  or  cor- 
porators to  elect  officers.  The  Peopie  v.  Wren,  4  Scammon 
269. 

3.  (Actions  hy  corporations  agminst  stockhMers/or  thmr  suhscrip* 
Hon.)  An  action  will  lie  to  recover  a  subtcriptton  for  stock  in  an 
incorporated  company,  although  the  charter  declares,  that  upon  the 
failure  of  the  subscriber  to  pay  any  requisition  made  by  the  direc- 
tors thereon,  his  stock  ^  shall  be  forfeited  to  the  company,  with  the 
instalments  which  may  have  been  paid,  dec"  The  right  to  claim 
the  forfeiture,  and  tbt  proceedings  consequent  thereupon,  are  merely 
a  coiDulative  remedy. 

In  an  action  by  a  corporation,  the  declaration  need  not  specially 
allege  a  compliance  with  every  particular  circumstance  relating  to 
its  organization,  which  is  required,  in  order  to  its  becoming  in- 
vested with  the-  privileges  and  powers  conferred  by  its  charter* 
Although  it  may  be  necessai^  to  prove  these  matters  specially,  the 
allegation  may  be  more  generaL 

A  regular  subscription  for  shares  in  the  stock  of  an  incorporated 
company,  whether  made  previous  to  its  organization  or  not,  if  it 
organizes  as  provided  by  the  charter,  imports  in  itself  a  sufficient 
consideration,  and  may  be  declared  on  as  the  foundation  of  an 
action. 

Semblcj  Presumptions  are  applicable  as  well  to  corporations  as 
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individuals;  persons  acting  publicly  as  officers  of  the  corporation 
are  presumed  rightfully  in  office ;  and  the  performance  of  ail  neces- 
sary steps  presumed,  in  order  to  make  a  corporate  act  legal. 

Where  the  act  creating  a  corporation  provides,  that  its  members, 
or  they  who  may  become  such,  shall  organize  before  their  corpo- 
rate existence  is  complete ;  in  an  action  to  recover  the  price  of  stock 
subscribed  for,  previous  to  their  organization,  the  defendant  by  an 
appropriate  plea,  may  throw  upon  the  plaintiffthe  burthen  of  show- 
ing a  compliance  with  the  requirements  of  the  charter. 

SemhUj  That  a  legislative  charter,  or  rather  the  privileges  and 
powers  conferred  by  it,  cannot  be  adjudged  void  and  inoperative  in 
an  indirect  proceeding ;  but  this  can  only  be  done  in  a  proceeding 
instituted  at  the  suit  of  the  state,  with  a  view  to  such  object. 

Not  only  estoppels,  technically  so  called,  but  estoppels  in  pais^ 
operate  both  for  and  against  corporations. 

Where  the  charter  requires  that  a  subscriber  for  stock  in  an 
incorporated  company,  shall  p&y  five  per  cent,  on  the  amount  at 
the  time  of  his  subscription ;  if  instead  of  making  the  cash  payment, 
he  gives  his  note  therefor,  participates  in'  the  organization  of  the 
company,  becomes  one  of  its  directors  and  pays  his  note ;  he  can- 
not aderwards  insist  as  a  defence  to  an  action  to  recover  an  instal- 
ment, that  he  did  not  pay  the  Jive  per  eeni.  at  the  time,  of  sub- 
scribing. 

A  subscriber  for  stock  in  an  incorporated  company,  to  whom 
the  charter  does  not  accord  that  privilege^  tsannot  withdraw  from 
the  company,  and  thus  avoid  the  liability  to  pay  for  it.  Selma  and 
Tennessee  R.  R.  Co.  v.  Tipian^  5  Alabama  787. 
CRIMINAL  LAW.  {Prrfanaiian  of  Sunday.)  A  profanation  of 
Sunday,  by  performing  labour  on  that  day,  is  not  an  indictable 
oflence  in  this  state.  SUUe  v.  WiUiame^  4  Iredell  400. 
2.  (Murder.)  In  a  case  of  homicide^  where  it  appeared  that  the  de- 
ceased had  threatened  the  prisoner  about  three  weeks  before  that 
lie  would  kill  him — that  they  met  in  the  street  on  ti  star-light 
night,  when  they  could  see  each  other — that  the  deceased  pressed 
for  a  fight  but  the  prisoner  retreated  a  short  distance — that  when 
the  deceased  overtook  him  the  prisoner  stabbed  him  with  some 
sharp  instrument,  which  caused  his  death— ^nd  that  at  the  time 
of  this  meeting  the  deceased  had  no  deadly  weapon.  Held  that 
this  was  murder. 
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In  such  a  case,  to  mitigate  the  offence  from  murder,  it  must  ap- 
pear, from  the  previous  threats  and  the  circumstances  attending 
the  rencontre,  that  the  killing  was  in  self  defence. 

Where  the  deceased  intended  only  a  fight  without  weapons,  and 
that  known  to  the  prisoner,  and  the  prisoner  drew  his  knife  with- 
out notice  to  the  deceased,  even  if  they  actually  engaged  in  the 
fight,  the  stabbing  of  the  deceased  by  the  prisoner  would  be 
murder. 

The  belief  that  a  person  designs  to  kill  me  will  not  prevent  my 
killing  him  from  being  murder,  unless  he  is  making  some  attempt 
to  execute  his  design,  or,  at  least,  is  in  an  apparent  situation  to 
do  so,  and  thereby  induces  me  reasonably  to  think  that  he  intends 
to  do  it  immediately.     State  v.  ScM^  ib.  409. 

DEBTOR  AND  CREDITOR.  {Presumpiian  of  payment.)  Where 
a  debtor  relies  upon  the  presumption  of  payment  from  the  lapse 
of  time,  and  the  creditor  endeavours  to  rebut  that  presumption  by 
showing  his  insolvency,  the  creditor  may  also  offer  in  evidence 
the  circumstance  of  the  debtor^s  residing  at  a  great  distance  from 
him,  as  tending  to  show  that,  although  the  debtor  may  have  bad 
property  for  a  short  time,  yet  the  creditor  had  not  an  opportunity 
of  knowing  that  fact  and  of  geuing  satisfaction  out  of  that  pro* 
perty.     M'Kinder  v.  LittUfohn,  ib.  198. 

DEED.  (DelUery  to  a  corporation.)  Where  an  agreement  by 
deed  is  made  with  a  corporation,  and  is  delivered  to  an  agent  of 
the  corporation,  who  was  duly  authorized  to  negotiate  it,  it  is  de- 
livered to  the  corporation,  and  his  acceptance  thereof  is  the  accept- 
ance of  the  corporation.  Western  Rail  Road  Corporation  v.  Bab* 
cocky  6Mctcalf346. 

2.  (Bif  person  non  compos  mentis.)  A  deed  conveying  land,  exe- 
cuted by  a  person  when  non  compos  mentis,  is  voidable  only,  and 
not  void,  and  may  therefore  be  ratified  by  him  when  he  is  of  sane 
mind.  And  this  doctrine  applies  as  well  to  unrecorded  deeds  as  to 
(eofiments  and  to  deeds  recorded.  AUis  v.  Billings,  ib.  415. 
3.  (Warranty.)  Where  a  party  enters  on  woodland,  claiming  title, 
and  cuts  wood,  and  does  other  acts  thereon,  as  owner,  and  no 
other  person  enters  into  possession,  or  disputes  his  title,  he  thereby 
becomes  seized  of  the  land,  as  against  every  one  but  the  true 
owner,  though  his  acts  do  not  constitute  a  disseizin  of  such  owner ; 
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and  if  he  coaveyn  the  land  by  deed,  his  pofneseory  title  passes  to 
his  graDtee,  and  the  covenant  of  warranty,  in  such  deed,  nins 
with  the  land,  and  be  is  answerable  thereon  to  his  grantee's 
assignee,  who  is  ousted  by  the  true  owner.  Shtier  y.  Itowson, 
ib.  439. 

4.  {DeseripHon  of  pr€mi$es.)  B.,  after  adding  a  small  piece  of 
woodland  to  a  farm  which  he  had  long  owned  and  lived  u^mi, 
made  a  mortgage  of  his  farm*to  S.,  in  these  terms :  **  My  home 
farm,  containing  70  acres  more  or  less,**  but  so  described  by  metes 
and  bounds,  as  to  exclude  said  woodland :  He  afterwards  made  a 
conveyance  of  his  lands,  and  all  his  personal  property,  to  assignees, 
in  trust,  viz.  that  they  should  reduce  the  property  to  money,  and 
therewith  pay  his  creditors  in  full,  if  the  proceeds  of  said  property 
should  be  sufficient,  and,  if  not  sufficient,  to  pay  them  rateably,  in 
proportion  to  the  amount  of  their  several  chiims :  In  this  con- 
veyance to  assignees,  the  only  description  of  his  lands  which  could 
include  the  woodland,  was  this :  **  The  farm  whereon  I  live,  con- 
taining about  70  acres,  which  estate  is  now  under  a  mortga^  to 
S.**  Held,  that  the  woodland  passed  to  the  assignees.  Wkeder  v. 
RandaH^  ib.  529. 

5.  (Re$ervation  cf  fisifter  tii  gravX^  Where  the  grantor  off  tract 
of  land  reserved  to  himself  and  his  heirs  **  all  the  saw-mi|l'^nber 
on  the  land  standing  or  being,  or  which  may  hereafter  stand  or  be 
on  the  said  land  or  any  part  thereof:"  Held,  that  the  grantor  and 
his  assignees  had  only  a  right  to  the  saw-mill  timber  then  oi^  the 
land  or  to  such  trees  as  might  thereafter  become  fit  for  saw-mill 
timber,  when  they  became  so  fit,  but  that  they  had  no  right  to 
prevent  the  grantee  of  the  land  from  cutting  down  pine  saplings, 
though  these  might,  if  left  undisturbed,  have  becpme  saw-mill 
timber  at  some  future  time. 

Held  farther,  that  if  the  person  claiming  under  such  reservation 
of  saw-mill  timber  had  been  injured  by  the  grantee  of  the  land  cut- 
ting down  such  timber,  his  proper  remedy  was  by  an  action  of 
trespass  q^ttrt  eUuuum /regit.  Robinson  v.  Gee^  4  Iredell  180. 
DEVISE.  (  What  words  create  a  fee.)  A  devise  of  all  one's  ^  es- 
tate," after  payment  of  debts  and  legacies,  passes  a  fee,  although 
the  devisee  is  appointed  executor,  and  the  debts  and  l^acies  are 
not  charged  on  him  personally.  Kellogg  v.  Blair^  6  Metcalf  322. 
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ESTATE.  {Construction  of  power  of  tenant  for  life,)  Where  a 
testator  devised  to  his  wife,  whom  he  appointed  executrix,  the  use 
of  his  dwelling  house  for  life,  and  directed  that  it  should  be  kept 
in  repair  out  of  his  other  estate,  it  was  held  that  she  might  charge 
the  estate,  in  her  administration  accounts,  with  the  amount  of  pre- 
miums paid  by  her  for  insurance  of  the  house  against  fire ;  but 
fiot  for  the  taxes  assessed  on  the  house  while  in  her  possession 
under  the  will.     Wiggin  v.  Swetty  ib.  194. 

2.  (LimitaHon  after  failure  of  issue.)  Before  the  act  of  1627  (Rev. 
Stat.  ch.  122,  s.  11,)  a  bequest  of  personal  property  to  '^  A.  and 
his  heirs,"  and  ^*  if  he  should  die  and  leave  no  lawful  issue-"  then 
over  to  B.  was  a  good  executory  limitation  to  B.,  to  take  effect  if 
A.  died  without  leaving  any  issue  living  at  the  time  of  his  death. 

And  if  B.  died  before  A.,  this  executory  interest  was  so  far 
vested,  that,  on  the  happening  of  the  contingency,  the  executor  or 
administrator  of  B.  would  take  it. 

The  executor  or  administrator  of  A.,  dying  without  leaving  issue 
living  at  his  death,  is  of  course  not  responsible  to  his  creditors  or 
legatees  or  next  of  kin  for  the  property  so  bequeathed.  Robards  ei 
ol.  y.  JoneSf  4  Iredell  58. 

A«  before  the  act  of  1827,  Rev.  Stat  c.  122,  s.  11,  bequeathed 
as  fellows :  '*  I  give  to  my  son  J.  W.  all  my  negroes,  to  wit  &c, 
to  him  and  his  heirs  lawfully  begotten  of  his  body ;  but  if  he  should 
die  without  lawful  heirs,  then  my  wish  is  for  S.  W.,  to  him  and 
his  heirs  forever."  Held,  that  the  limitation  over  to  S.  W.  was 
too  remote,  and  that  J.  W.  took  the  absolute  estate  in  the  slaves. 
The  StaU  v.  Skinner  et  aZ.,  ib.  57. 

3.  {Contingent  limitations  over,)  A  testator,  having  several  chil- 
dren, devised  to  his  two  sons  W.  W.  and  R.  W.  a  tract  of  land, 
to  them  and  their  heirs  forever.  In  a  subsequent  clause,  sffler 
many  previous  devises,  he  devises  as  follows :  /'  I  will  that  if  any 
of  my  children  die  without  issue,  leaving  a  wife  or  husband,  it  is 
my  will  such  wife  or  husband  shall  be  entitled  to  one  half  of  the 
property,  the  other  half  to  be  equally  dividsd  between  my  other 
children  or  their  heirs."  Held,  that  the  contmgent  limitations  over 
were  good,  and  therefore  that  W.  W.  and  R.  W.  could  not  con- 
vey an  absolute  and  unconditional  estate  in  fee  simple,  free  from 
those  limitations.     Garland  v.  WiUty  ib.  267. 

VOL.  V.  20 
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EVIDENCB.  {TesUmai^  (f  deceased  wUneu.)  Where  a  peraon  is 
ofiered  as  a  witness  to  prove  the  testimony  of  a  deceased  witness 
on  a  former  trial  o(t\k  same  caQse,  he  cannot  be  permitted  to  tes- 
tify,  if  be  state  that  he  can  give  only  the  stibstance  of  such  testU 
mooy,  but  not  tbe  language  of  the  witness^;  Hubbard,  J.  dissenU 
ing.     Warren  t.  NiekoU,  6  Metcalf  261. 

2«  {I^eet  cf  receipts  for  money.)  A  reodpl  acknowledging  the 
payment  of  money,  is  open  to 'explanation  by  parol  proof,  showing 
that  the  money,  either  from  mistake,  misrepresentation,  or  fiooa 
some  other  cause,  was  not  in  fact  paid« 

An  acknowledgment  in  the  body  of  a  deed,  that  the  consi- 
deration money  was  paid,  is  considered  as  a  receipt  (or  money 
merely^  and  open  to  explanatbn  by  parol  proof  as  any  other  re- 
ceipt for  money. 

When  a  receipt  on  the  back  of  a  note  is  so  unintelligible,  that 
it  is  doubtful  whether  it  acknowledged  the  payment  of  one  hun- 
dred or  one  thousand  dollars,  it  is  void  ibr  uncertainty,  and  parol 
proof  is  admissible  to  show  the  sum  actually  paid.  SawuUrs  t. 
iXmilrix,  5  Alabama  224« 

8.  (Loii  paper — Secondary  etidenee.)  A  search  of  half  an  hour 
by  a  lawyer  in  his  office  for  a  pitper  which  was  there  three  days 
before,  without  finding  it,  wiH  raise  a  presumption  of  its  losii^  and 
authorize  secondary  evidence  of  its  contents,  especially  in  a  caso 
where  no  doubt  could  exist  as  to  its  contents.  Nor  in  the  absence 
of  proof  indicating  that  it  might  be  found  elsewhere,  would  It  be 
necessary  to  search  elsewhere  for  it.  Siurdevani  v.  Ootiu,  ib. 
435. 

4.  {Declaration  cfpfirty.)  As  the  law  will  not  permit  the  plaintiff 
to  ^  a  witness  for  himself,  neither  will  it  permit  him  to  make  his 
own  acts  and  declarations,  done  or  spoken  in  the  absence  of  the 
defendant,  evidence  for  himself  to  impeach  his  adversary's  wit- 
nesses, or  for  any  other  purpose  tending  to  support  his  own  side  - 
of  the  issue.     Ward  v.  Hatch^  4  Iredell  282. 

EXECUTION.  {PSwer  of  officer  in  the  service  of)  No\principle 
in  law  is  better  established  than  that  a  bona  fide  mortgagee  of 
goods  or  chattels,  who  is  in  possession  thereof,  has  a  property  in 
the  same  which  he  may  defend  in  the  same  manner  that  he  msy 
that  of  which  he  is  the  absolute  owner. 
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Aa  officer,  in  the  execution  of  the  process  of  the  law,  is  entitled 
to  its  protection,  so  long  as  he  keeps  within  the  pale  of  his  authori- 
ty, but  no  longer.  The  process  is  a  sufficient  warrant  for  the  exe- 
cution of  its  commands,  but  affi)rds  no  authority  to  go  beyond,  or 
contrary  to  its  injunctions ;  and  when  the  officer  does  so,  !  e  that 
instant  ceases  to  be  the  minister  of  the  law,  and  becomes  its  vio- 
later*  The  law  does  not  give  to  his  official  acts  such  a  sanction 
as  to  require  the  citizen  to  submit  to  an  invasion  of  the  latter's 
rights  without  resistance. 

If  an  officer  attempt  to  take  the  property  of  one  person,  upon  an 
execution  against  another,  he  may  be  forcibly  resisted.  He  acts 
at  his  peril.  The  stLtute  giving  the  trial  of  right  of  property  has 
not  changed  the  law  in  this  respect ;  nor  has  it  superseded  any 
former  mode  of  trying  the  claimant's  title  to  property.  It  is 
merely  cumulative. 

A  person,  in  the  protection  of  his  person  or  property,  may  forci- 
bly resist  an  officer,  unless  the  latter  is  acting  under  process 
against  him.    But  in  such  cases  both  parties  act  at  their  peril. 

SembUf  That  an  officer  can  call  to  his  aid  the  power  of  the 

county,  in  executing  process ;  and  after  levying  an  execution,  he 

can  have  a  controverted  title  tried  by  a  jury,  whose  verdict  will 

be  a  guide  and  warrant  for  his  future  action.     Weniworth  v.  The 

'    PtapU^  4  Scammon  550. 

2.  (hiterest  cf  cropper  or  tenarU  on  shares.)  Where  one  crop^  or 
works  with  the  owner  of  land  for  a  share  of  the  crop,  and,  after  it 
is  made,  the  crop  is  divided,  the  share  of  the  person  who  has  so 
worked  is'liable  to  be  sold,  though  it  was  levied  on  before  the  divi- 
sion, and  though  it  still  remains  in  the  crib  of  the  owner  of  the 
land.  Hare  v.  Pearson^  4  Iredell  76. 
EXECUTORS  AND  ADMINISTRATORS.  (Executor  de  son 
tort.)  Where  one  takes  possession  of  goods  left  by  a  deceased 
person,  under  a  claim  which  is  colourable  and  fair,  he  is  not  liable 
as  an  executor  de  son  tort. 

A  person  who  is  in  possession  of  goods,  after  the  donor  or 
grantor's  death,  under  a  fraudulent  deed  of  gift  or  other  convey- 
ance, in  respect  to  such  goods,  he  is  chargeable  as  an  executor 
deson  tort. 

Where  a  person  takes  possession  of  ihe'pronerty  of  a  decedent 
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in  otie  Btatey  under  circumsttnoes  which  would  there  render  him 
liable  as  an  executor  de  mm  tori^  and  remoTes  it,  or  sells  it,"  and 
removes  without  accounting  for  the  money,  he  may  be  sued  in 
that  character  wherever  he  is  (bund,  even  in  another  jurisdic- 
tion.   Densler  v.  Edwards^  6  Alabama  81. 

2.  (Right  of  adwdnuiraiar  to  personal  property.)  Where  a  man 
dies  intestate,  and  there  being  no  administration  on  his  estate,  the 
nejg  of  kin  take  possession  of  it,  no  legal  title  vests  m  them,  how- 
ever long  they  may  possess  it ;  but  if  an  administrf  Cor  be  appointed 
even  ten  years  afterwards,  the  legal  title  then  vMs  in  him  and 
relates  back  to  the  death  of  the  intestate.  The  possession  of  the 
next  of  kin,  in  the  meantime,  though  claiming  it  as  their  own,  is 
no  bar  to  his  recovery  of  the  property.  Wkit  v.  Jlay,  4  Indell 
14. 

GRANTS.  (FranduUrU  paienis  by  the  United  SUOee.)  One  who 
obtains  a  patent  from  the  United  States  for  a  portion  of  the  puUic 
lands,  by  suppressing  a  part  of  the  &cts  of  the  case,  will  not  be 
permitted  to  benefit  himself  thereby.  The  patent  will  enure  lo  the 
benefit  of  the  party  entitled  to  recover  the  land.  KUtridgt  v. 
Brtaud^  4  Robinson  79. 

GUARANTY.  {ConMtruetum  of.)  A.  subscribed  this  instromsiit : 
^  I  guaranty  the  payment  of  all  sums  which  B.  may  owe  C.  for 
goods  which  he  may  sell  B.,  provided  that  the  whole  anoont, 
which  B.  shall  owe  C.  at  any  one  time,  shaQ  not  exceed  §1100 ; 
it  being  the  understanding  that  I  am,  in  no  event,  to  be  liaUe  for 
more  than  that  sum :  And  if  B.  shall  fail  punctually  to  pay  said 
C.  any  sum  which  may  become  du|d  to  him,  I  am  to  have  90  days, 
after  demand  in  writing  is  made  on  me  under  this  guaranty,  to 
pay  the  amount  for  which  he  may  be  so  in  deiault:  And  this 
guaranty  is  upom  ike  condition  that  said  C.  shall,  once  in  every 
eight  months,  from  the  date  hereof,  give  me  notice,  in  writing,  of 
said  B.'s  account  with  him.''  A.  afterwards  signed  another  instru- 
ment in  these  terms:  *^  Whereas  C.  has,  at  my  request,  consented 
to  sell  goods  to  B.  on  six  months'  credit,  I  guaranty  to  him  the 
payment  of  §900,  in  addition  to  my  obligation  to  him  of  §1100; 
it  being  the  understanding  that  I  am,  in  no  event,  to  be  liable  for 
more  than  §2000  in  all;  upon  the  same  conditions  as  expressed 
in  my  former  obligation." 
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Held,  that  the  proviso  in  tlie  first  instrument,  that  the  sum 
which  B.  should  owe  C.  at  any  one  time,  should  not  exceed  $1100, 
was  not  a  condition  upon  the  breach  of  which  A/s  obligation  was 
defeated ;  but  only  a  limitation  of  A.^s  liability  to  C. ;  and  that 
if  it  were  such  a  condition,  yet  that  it  was  waived  by  the  second 
instrument. 

Held  also,  that  in  an  action  by  C.  against  A.  to  recover  the 
price  of  goods  sold  to  B.  on  credit,  after  the  making  of  said  second 
iostrumeot,  it  was  not  sufficient  to  aver  in  the  declaration  (after 
making  all  other  necessary  allegations),  that  more  than  00  days 
before  action  brought,  C.  gave  notice  to  A.  '^  of  said  B.'s  indebt- 
edness'' in  a  certain  sum,  and  then  made  a  written  demand  on  A. 
for  payment  of  said  sum ;  that  said  last  averment  was  not  equiva- 
lent to  an  averment  that,  at  the  time  of  such  notice  to  A.,  such 
sum  was  due  and  payable,  or  that  B.  was  in  default ;  and  that  the 
declaration  was  therefore  bad,  on  general  demurrer.  CutHm  el  ol. 
T.  HtMard,  6  Metcalf  186. 

2.  (Duekarge  of  the  guarantor.)  The  holder  of  a  guarantied  note 
does  not  discharge  the  guarantor  by  taking  collateral  security  of 
the  maker,  without  giving  him  time.  8%gowme$  v.  WelkertU^ 
ib.  553. 

HUSBAND  AND  WIFE.  {Ineapaeity  qf feme  covert.)  The  bus- 
band  of  a  tenant  in  common  of  land,  joined  his  wife  in  an  agree- 
ment with  C,  the  co-tenant,  that  a  building  should  be  erected  on  the 
land,  that  C.  should  advance  the  money  required  for  that  purpose, 
and  that  the  wife's  portion  of  the  land  should  be  mortgaged  to  C. 
by  her  and  her  husband,  to  secure  payment  of  the  money  to  be  ad- 
vanced by  him  for  the  wife :  C.  advanced  the  money,  and,the  building 
was  erected :  Before  such  mortgage  could  be  executed,  the  wife  died, 
leaving  an  infant  son,  her  only  heir,  and  the  husband,  his  father, 
was  appointed  his  guardian :  C.  filed  a  bill  in  equity  against  the 
guardian  and  the  infant,  praying  the  court  to  decree  the  sum,  ad- 
vanced as  aferesaid,  to  be  a  lien  on  the  infant's  estate,  that  the 
same  was  a  trust  in  the  infcmt  for  C,  and  that  the  guardian  might 
be  authorized  and  required  to  mortgage  the  infant's  portion  of  the 
land,  to  secure  payment  of  the  sum  so  advanced  and  expended. 
Hdd,  that  no  lien  on  the  infant's  estate  was  created  by  the  agree- 
ment under  which  C.  advanced  the  money,  because  that  agreement 
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was  not  bindni^  on  the  inikiit  or  his  motbery  by  reason  of  her 
00? erture*  IMd  also,  that  if  there  was  any  lien  on  the  estate,  it 
coald  not  be  enforced  by  a  decree  made  against  the  mfant  daring 
his  minority.  Held  farther,  that  the  husband  was  not  discharged 
fhmi  his  personal  liability  on  the  agreement.  Cofin  t.  Heaih  and 
ant  t  tTf  ib.  76. 

INFANCY.  {LiaKliijforneetSMiriesfiirnitkedamertdiicfguar' 
dian.)  An  infant  is  not  personally  liable,  even  for  necessiries, 
when  they  are  supplied  to  her  by  a  storekeeper  with  the  permission 
of  her  guardian,  and  charged  to  him,  although  the  credit  given  to 
the  guardian  may  have  been  induced  by  the  fact  that  the  ward  had 
an  estate  of  her  own,  and  with  the  expectation  that  the  debt  would 
be  paid  out  of  it.  The  contract  is  personal  to  the  guardian,  and 
his  liability  cannot  be  shifted  to  the  infant.  5isMW  r.  NcrrU^  6 
Alabama  42. 

LANDLORD  AND  TENANT.  (Drfenee$by  tenant.)  It  is  not 
necessary  in  a  suit  by  an  administrator,  for  rent  accndng  during 
the  lifetime  of  the  intestate,  to  show  title  in  his  intestate. 

A  plea  to  an  action  for  rent  by  an  administrator,  which  avers 
an  evicticm  by  another  having  the  prior  and  better  title,  is  a  good 
bar  to  the  action.  It  b  not  necessary  that  the  plea  should  set 
forth  the  title  of  the  evictor. 

The  word  demise  in  a  lease  imports  a  legal  estate  in  the  lessor ; 
and  if  the  lessee  be  ejected  from  the  demised  premises,  by  force  of 
an  adverse  title  and  entry,  he  will  be  discharged  from  the  (fcy- 
nent  of  the  rent 

Though  a  lessee  is  estopped  to  deny  his  lessor's  title,  he  may 
show  that  his  lessor  had  but  a  limited  interest  which  has  deter- 
mined.    WelU  V.  Jfajon,  4  Scammon  85. 

3.  (Mortgage — Notice  to  fidt.)  A  mortgagor,  or  (me  claiming  un- 
der him,  is  not  entitled  to  notice  to  quit. 

Even  where  a  tenancy  is  construed  to  be  from  year  to  year,  if, 
ailer  the  commencement  of  a  year,  there  is  an  express  lease  for  a 
certain  time  and  an  agreement  to  quit  at  the  end  of  that  time,  this 
dispenses  with  notice.  Den  and  Williams  v.  Beimetty  4  Iredell 
122. 

8.  {Tenancy  from  year  to  year^Jfotice  to  qtdt.)  Wherever  the  re- 
lation  of  landlord  and  tenant  exists,  without  any  limitation  as  to 
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time,  such  tenancy  shall  be  from  year  to  year,  nor  shall  either  parly 
be  at  liberty  to  put  an  end  to  it  unless  by  a  regular  notice. 

This  notice  must  be  given  six  months  before  and  ending  with 
the  period,  at  which  the  tenancy  commenced. 

There  are  several  cases,  in  which  the  relation  of  landlord  and 
tenant  may  terminate  without  any  notice  to  quit,  as  Where,  by 
agreement  of  the  parties,  notice  is  waived— or  where  its  determina« 
tion  is  made  to  depend  on  some  particular  event,  as  the  death  of  a 
particular  individual,  or  fixed  by  cfHuxion  of  time,  it  being  to  ter- 
minate at  a  particular  period. 

Though  courts  lean  against  estates  at  will  yet,  estates  at  will, 
strictly  so  speaking,  may  still  be  created. 

The  question,  as  to  notice  to  quit,  depends  upon  the  contract  be- 
tween the  parties. 

Where  A.  contracted  with  B.,  that  6.  should  occupy  his  hojuse 
and  lot  at  $  14  per  annum — rent  to  commence  on  the  26th  of  Octo- 
ber, 1841,  and  if  B.  should  desire  to  remove  the  house  before  Oc- 
tober, 1842,  he  was  to  pay  only  for  the  time  he  occupied  the  house: 
Held  that  this  was  not  a  tenancy  from  year  to  3rear»  but  that  it 
terminated  at  farthest  on  the  26th  of  October,  1642,  and  that  six 
months'  notice  to  quit  was  not  necessary.  Den  and  Stedman  t. 
M'hUoth,  ib.  291. 
LIMITATIONS.  {Adverse  pattession.)  Where  one  enters  upon 
land,  claiming  title,  though  under  a  parol  gift  only^  and  holds  ex- 
clusive possession,  such  possessicm  is  adverse,  and,  if  continued 
twenty  years,  bars  the  owners  right  of  entry  and  of  action.  Sumner 
V.  Slevens,  6  Metcalf  337. 

Where  the  extent  of  a  wrongdoer's  possession  is  so  limited  as 
to  afford  a  fair  presumption,  that  the  party  mistook  his  boundaries, 
or  did  not  intend  to  set  up  a  claim  within  the  deed  of  the  other 
party ;  it  would  be  a  proper  ground  for  saying,  that  he  had  not  the 
possession,  or  that  it  was  not  adverse.  But  it  is  otherwise,  where 
the  possession  was  wilful,  Open  and  notorious. 

The  entry  of  an  owner  upon  a  trespasser  will  enable  the  former 
to  maintain  trespass,  but  it  must  be  an  entry  for  the  purpose  of 
taking  possession,  which  may  be  evinced  by  acts  of  ownership  on 
the  land,  as  ploughing  it  or  the  like,  or  by  a  formal  declaration  of 
the  intention  accompanying  the  entry.  Bpnum  v.  Carter,  4  Iredell 
310. 
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2.  (SuceeMsite  poswtuiofu  eatmot  be  iadted.)  Where  sereral 
peraoos*  without  priYily  of  estate,  miccessifely  enter  oa  land  as 
disseizors,  their  sereral  possessioos  cannot  be  tacked  so  as  to 
make  a  continuity  of  disseizin  of  sufficient  length  to  bar  the  owser's 
right  of  entry.     Wade  ▼.  Limdsef,  6  Metcalf  407. 

8.  {What  take9  a  com  om  of  the  MaiyU.)  A  note  ghren  by  a  goa- 
ran&>r,  in  payment  of  the  interest  due  on  the  guarantied  note,  takes 
the  debt  out  of  the  operation  of  the  statute  of  Iimitatk)os*  iS^^oir- 
ney  r.^Wetherell,  ib.  558. 

MALICIOUS  PROSECUTION.  {Waniaf  probable  eamse.)  If  a 
prosecutor,  on  a  charge  of  larceny,  has  reasonable  grounds,  at  the 
time  he  institutes  the  prosecution,  to  belieTe  that  his  goods  hare 
been  stolen,  be  is  not  liable  to  an  action  on  the  case  for  roaBcious 
prosecution,  though  he  may  haye  discovered,  after  the  time  the  pro- 
secution was  commenced,  that  his  goods  had  not  in  (act  been  takes 
out  of  his  possession,  but  had  been  aocideotally  mislaid. 

A  search  by  a  storekeeper,  who  supposed  his  goods  to  haTO  been 
stolen,  for  the  purpose  of  ascertaining  whether  his  goods  were  miss- 
ing,  need  be  only  such  a  search  as  mi^t  reasonably  satisfy  Um 
ofthefact.  The  law  does  not  require  the  utmost  diligence  in  making 
such  a  search.   Swaim  t.  Si^ford^  '4  Iredell  892. 

The  mere  possession  by  one  person  of  goods,  soppo^ed  to  be 
stolen' by  another,  woukl  not  affi>rd  a  sufficient  probable  cause  for 
a  prosecutioQ  against  the  former,  as  the  receiver  of  stolen  goods, 
when  no  inquiry  was  made  of  such  persoo;  nor  any  opporti^y 
given  of  ezplaining  how  such  possession  was  acquired.    Ib.  808. 

NUISANCE.  ( Adtow/or,  when  U  lies.)  Where  A.  and  B.,  owning 
lands  adjoining,  agreed  that  B.  might  cut  ditches  on  A.'s  land,  which 
were  useful  both  to  A.  and  B.,  and  they  should  be  dug,  under  the 
direction  of  A.  and  until  he  was  satisfied,  and  when  the  ditches 
were  accordingly  so  dug  by  B.  and  used  and  enjoyed  by  him  durii^ 
A.Ib  lifetime  and  for  three  years  afterwards  without  complaint: 
Held  that  although  the  license  to  use  the  ditches  on  A.'s  land  expired 
on  A.'s  death,  and  the  person  succeeding  to  his  title  might  fill  up 
these  ditches,  if  he  thought  proper  to  do  so,  yet  he  could  not  sue 
B.  for  a  nuisance,  especially  without  a  reasonable  notice  to  discon- 
tinue the  use  (^ the  ditches.*  Cnr^  v.  Page^  ib.  424. 
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OFFICERS-  (  What  constitutes  ofcers  de  facto.)  The  acts  of  offi- 
cere  de  facto  are  as«efiectua]»  as  far  as  the  rights  of  third  persons 
or  the  public  are  concerned,  as  if  they  were  ofTicere  dejure. 

What  shall  constitute  an  officer  de  facto  may  admit  of  doubt  in 
diflerent  cases.  Th^  mere  assumption  of  the  office  by  performing 
one  or  even  several  acts  appropriate  to  it,  without  any  reooffnition 
of  the  person  as  officer  by  the  appointing  power,  may  not  to  suffi- 
cient to  constitute  him  an  officer  de  facto.  There  must  at  least  be 
some  colourable  election  and  induction  into  office  ab  origine  and 
some  action  thereunder,  or  so  long  an  exercise  of  the  office  and 
acquiescence  therein  of  the  public  aatborities,  as  to  afford  to  an 
individual  citizen  a  strong  presumption,  that  the  party  was  duly 
appointed ;  and,  therefore,  that  every  person  might  compel  him, 
for  the  legal  fees,  to  do  his  business,  and  for  the  same  reason  was 
bound  to  submit  to  his  authority,  as  the  officer  of  the  country. 
Doe  and  Burke  v.  EUioUy  ib.  855. 

The  acts  of  officers  defacto^  acting  openly  and  notoriously  in 
the  exercise  of  the  office  for  a  considerable  length  of  time,  must  be 
held  as  effi^ctual,  when  they  concern  the  rights  of  third  persons  or 
the  public,  as  if  they  were  the  acts  of  rightful  officers*  Doe  and 
Gilliam  v.  Reddick,  ib.  368. 

PARTNERSHIP.  {What  constitvtes  a  partnership.)  By  an 
agreement  between  A.  and  B.,  A.  was  to  supply  B.  with  stock  to 
be  manufactured  into  cloth  at  his  mill,  on  A.'s  account,  and  B. 
was  to  manufacture  the  stock  into  cloth,  and  to  deliver  the  cloth 
to  A.,  for  a  certain  sum  per  yard :  A.  also  engaged,  that  if  B. 
should  fulfil  his  said  agreement  to  manufacture  and  deliver  the 
cloth,  A.  would  pay  him  one  third  part  of  the  net  profits  of  the  busi* 
ness.  Heldthat  thisagreemcntdid  not  make  A.  and  B.  partners,  either 
between  tliemselves  or  as  to  thi/d  persons.  •  Denny  v.  Cahoty  6 
Metcalf82. 

Where  the  fact  of  a  partnership  is  clearly  shown,  and  that  the  bills 
of  exchange  sued  on  were  drawn  for  the  purpose  of  carrying  on  the 
business  contemplated  by  the  parties,  plaintifli  will  not  be  required 
to  show,  that  they  knew  of  the  existence  of  the  partnerehip  when 
they  took  the  bills. 

Where  for  a  limited  period,  and  in  relation  to  a  particular  branch 
of  commerce,  defendants  were  to  buy  and  sell  on  joint  account, 
VOL.  V.  21 
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ftod  to  participatd  io  the  profits,  thej  become,  as  to  third  persona, 
partners  in  relatbn  to  that  trade.  Robertsom  ei  aL  t.  lAzardi 
eialjA  Robinson  800. 
2.  {Liahility  cf  erne  partner — Raiifieaiimi  of  utuntthari%ed  acts.) 
Ono  partner  b  in  no  case  bound  by  the  act  of  his  copartner,  done 
without  his  assent;  and  although  this  assent  may  be  implied  from 
theif  partnership  relations,  in  regard  to  all  acts  within  the  scope 
of  their  partnership  transactidns,  it  cannot  be  in  reference  to  the  > 
payment  by  one  copartner,  of  his  individual  indebtedness  with  the 
partnership  funds  or  effects.  In  such  case  there  must  be  extra- 
neous  evidence  to  prove  such  assent ;  and  in  the  absence  of  such 
evidence,  it  will  be  wholly  immaterial  whether  the  sepmrate  credi- 
tor knew  that  such  payment  had  been  made  with  the  partnership 
funds  or  not ;  he  will,  in  either  event,  acquire  no  property  in  the 
partnership  funds,  or  be  entitled  to  no  discharge  from  his  debt 
to  the  firm  (as  the  case  may  be),  as  against  the  partner  without 
whose  assent  such  payment  has  been  made. 

A.  and  B.  as  late  partners,  instituted  a  suit  against  the  defendant 
fer  a  partnership  account,  amounting  to  $717  17.  The  defendant 
pleaded  payment.  The  plaintifiTs  admitted  a  credit  to  the  anoount  of 
8  807  08.  The  books  of  the  plaintifiTs  showed,  that  in  addition  to  the 
•807  08,  the  defendant  had  been  credited  with  •266  10,  on  the 
25th  of  February,  1841,  and  with  $208,  in  full  of  hi»  account,  on 
the  15th  of  October,  1841.  These  credits  were  made  in  dis- 
charge of  B.'s  individual  indebtedness  to  the  defendant.  A.  didnpt 
know  or  consent  to  either  of  the  credits  given  on  the  partnership 
books,  before  or  at  the  time  they  weiije  given.  The  credit  fer 
•266  10,  was  in  the  handwriting  of  B.  who  was  the  active  part- 
ner in  the  concern,  and  the  latter  was  made  by  the  clerk,  under 
his  direction,  and  they  appear^  no  where  except  in  the  account  of 
the  defendant,  not  having  been  charged  to  B.  in  his  own  private 
account  on  the  books.  A.  seldom  examined  the  books,  and  the 
clerk  was  ignorant  of  the  existence  of  the  credit  for  9266  10, 
until  sometime  ader  the  dissolution  of  partnership  between  A.  and 
B.  which  took  place  on  the  18th  of  October,  1841.  A.  occasion- 
ally drew  orders  on  the  firm,  on  account  of  his  individual  debts^ 
which  were  paid  out  of  the  partnership  elfects.  The  clerk  sus- 
pecting that  the  credit  of  8208,  made  on  the  I5th  of  October,  1841, 
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by  the  direction  of  B.  was  not  correct,  a  day  or  two  afterwards 
informed  A.  of  it,  who  manifested  surprise,  and  said  **the  entry 
was  of  no  account,  and  would  make  no  difference.''  The  plain- 
tifis,  on  the  8th,  9th,  and  10th  days  of  said  October,  were  not  on 
speaking  terms.  On  the  14th  of  that  month,  they  agreed  to  dis- 
solve, and  on  the  18th  signed  the  articles  of  dissolution,  by  which 
B.  was  to  retain  the  goods  of  the  firm,  and  A.  was  to  have  the 
real  estate,  and  all  the  debts  due  the  firm,  and  to  pay  all  the  debts 
against  it ;  and  the  articles  of  dissolution  were  to  operate  as  a 
receipt  for  all  demand^  then  existing  between  the  said  A.  and  B. 
as  exhibited  by  the  books  of  the  firm,  with  two  or  three  excep- 
tions. The  clause  of  the  agreement  rielating  to  the  receipt  was 
inserted  at  the  time  it  was  signed,  at  the  request  of  A.  All  of  the 
plaintiff's  account  accrued  previous  to  the  15th  of  October,  1641 : 
Held,  that  A.  had  actual  notice,  before  the  agreement  was  signed, 
that  this  credit  for  $208  had  been  given,  and  that  consequently 
the  debts  due  to  the  firm,  which  by  that  agreement  were  to  be  his, 
had  been  diminished  to  that  amount ;  and  by  executing  the  agree- 
Doent,  without  objecting  to  this  credit,  he  approved  of  and  ratified 
it :  Held,  also,  that  the  credit  of  8266  10,  was  improperly  made, 
and  should  be  rejected,  and  thai  ju^^ment  should  be  rendered 
against  the  defendant  for  that  amount  Brewtier  w*  Matt^  4 
Scammon  376. 

A  restriction  on  the  power  of  a  partner  to  use  the  name  of  the 
firm  in  the  usual  course  of  trade,  will  be  without  effect,  as  to  third 
persons  without  notice.  Not  even  fraud  on  the  part  of  one  partner 
will  be  any  defence  for  his  copartners,  where  the  obligation  was 
contracted  in  the  usual  course  of  their  trade,  and  the  fraud  was 
not  participated  in  by  the  creditor.  HarriMon  v.  Poole j  4  Robinson 
103. 
8.  {Admistion  of  new  metahen.)  When  a  partnership  has  been 
once  formed,  no  third  person  can  be  subsequently  admitted  into  the 
firm,  without  the  concurrence  of  all  the  original  members.  One 
attempted  to  be  admitted  otherwise,  becomes  only  the  partner  of 
him  who  attempts  to  admit  him. 

The  publication  in  a  newspaper  by  a  third  person,  that  he  is  a 
member  of  a  commercial  partnership,  cannot  be  considered  as  an 
act  emnjiating  from  any  of  the  partners  and  giving  credit  to  such 
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persoOy  unless  knowledge  of  the  publication  be  brought  home  to 
the  partner  sought  to  be  charged.  To  render  the  latter  responsible 
for  the  acts  of  such  third  person,  it  must  be  proved  that  credit  was 
given  to  the  partner,  ietnd  that  he  tacitly  acquiesced  therein.  Nor 
will  the  payment  by  the  firm  of  acceptances  by  such  third  person 
made  in  their  name,  prove  any  thing  against  such  partner,  where 
it  is  shown  that  ho  was  absent  from  the  place  of  business'  of  the 
-firm  until  ader  its  dissolution!     Feam  v.  Tiernan^  ib.  367. 

4.  {Real  ettate^keld  by.)  Where  real  estate  is  purchased  by  a  com- 
mercial partnership  with  the  partnership  funds,  for  the  purpose  of 
sale,  to  pay  the  debts  of  the  firm,  it  will  be  considered,  in  equity, 
as  part  of  the  stock  in  trade,  and  therefore,  as  personalty,  will  go 
to  the  surviving  partner. 

In  such  a  case  it  will  make  no  diflerence  that  the  title  ia  in  the 
deceased  partner  alone;  his  heirs  will  be  considered  trustees  for  the 
survivor.  Heirs  of  Pugh  v.  Currier  5  Alabama  446. 

6.  {lAahilitffy  how  affected  by  noHce.)  Where  a  vendor,  before  he 
sells  to  a  partner,  has  notice  that  tliere  is  a  partnership,  but  that 
each  partner  is  to  be  liable  only  for  his  own  purchases,  the  vendor 
cannot  look  to  the  partnership  for  payment,  but  can  have  recourse 
only  against  the  partner  purchasing. 

But  where  the  vendor  is  informed  there  is  no  partnership  existing, 
he  may,  upon  discovering  the  partnership,  make  all  the  partaers 
responsible  for  goods  he  has  sold  to  any  one,  and  which  have  been 
carried  into  the  copartnership  concern.  Baxter  v.  Clark,  4  bedell 
127. 

6.  {Evidence  of.)  In  an  action  against  a  person,  charging  him  as 
a  partner,  it  is  competent  for  him,  in  exoneration  of  himself,  to 
introduce  the  original  articles  of  copartnership  of  the  firm,  of  which 
he  is  alleged  to  have  been  a  member.  Hunn  et  al.  v.  M^Kee,  ib. 
475. 

PLEADING.  {Narr — Judgment  when  tome  counte  are  good.) 
The  following  declaration  was  held  to  be  sufficient,  afler  verdict: 
For  that  the  defendants  on,  &c.,  at  the  meeting  of  the  voters 
of  the  town  of  D.  for  the  election  of  president  and  vice-pre- 
sident of  the  United  States,  governor  and  lieutenant-governor  of 
this  commonwealth,  dcc«,  fie,  did,  as  selectmen  of  said  town  pre- 
siding over  said  election,  though  the  plaintiff,  before  offering  his 
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Tote,  furnished  the  defeodants  with  sufficient  evidence  of  his  hav« 
ing  the  legal  qualifications  of  a  Toter  at  said  meetings  and  requested 
them  to  insert  his  name  on  their  list  of  voters,  and  though,  at  their 
meeting  previous  to  the  election,  required  by  statute,  to  reccfive 
evidence  of  the  qualifications  of  persons  claiming  a  rigbt^to  vote, 
the  plaintifl'  had  furnished  the  defendants  with  the  evidence  of  his 
qualifications,  refuse  to  insert  the  plaintiflTs  name  on  their  voters' 
list,  and  did  refuse  to  allow  him  to  vote;  whereby  the  plaintiff  has 
been  greatly  injured,  ^. 

'  When  there  are  several  counts  in  a  declaration  for  the  same 
cause  of  action,  one  only  of  which  is  good,  and  a  general  .verdict 
is  found  for  the  plaintiff,  judgment  will  not  be  arrested,  but  the 
verdict  will  be  applied  to  the  good  count.  Smith  v.  Cleveland  et 
aZ.,  6  Metcalf  832. 

SALE.  {FrandulerU  repreaerUaHom.)  Though  goods,  which  a  pur- 
chaser obtains  by  fraudulent  representations,  may  be  reclaimed 
from  him  by  the  seller,  if  he  seasonably  rescind  the  sale,  yet  if  the 
purchaser  sells  them,  for  a  valuable  consideration,  to  a  third  per- 
son who  has  no  notice  of  the  fraud,  or  consigns  them  to  such  per- 
son for  sale,  and  he  advances  money  thereon,  before  the  first  seller 
interposes,  such  second  purchaser  or  consignee  will  hold  the  goods 
against  the  first  seller.    Hoffman  v.  Noble^  ib.  68. 

2.  (When  complete.)  A  sale  of  a  portion  of  the  bricks  in  a  kiln, 
by  the  thousand,  cannot  be  complete,  until  those  sold  are  sepa- 
rated, in  some  mode,  from  the  general  mass.  To  make  such  sale 
good,  there  must  be  an  actual  or  virtual  delivery  of  the  property 
sold.    Dunlap  v.  Berry,  4  Scammon  327. 

A«  contracted  to  deliver  B.  280  logs  of  timber  to  be  staked  in 
the  river,  at  or  near  Plymouth,  at  a  place  to  be  designated  by  C. 
A.  delivered  130  logs  and  staked  them  at  a  place  so  designated. 
He  then  gave  notice  that  he  would  have  the  other  logs  there  on 
die  7th  of  July,  if  the  weather  was  favourable.  On  th6  7th  of 
July,  the  logs  were  rafted  to  Plymouth,  and  staked  at  the  same 
place  at  which  the  other  logs  had  been  staked.  No  notice  was 
given  to  B.  or  his  agent,  that  the  logs  were  there.  Five  days 
afterwards  the  logs  were  lost  in  a  violent  storm.  Held^that  this 
was  a  sufficient  delivery  to  entitle  A.  to  recover  the  price  of  the 
timber.     Williams  v.  Johnston^  4  Iredell  233. 
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8.  (Of  chattel  not  in  posseition.)  A  mere  right  of  actio|i  io  a  chat- 
tel, cQi.not  be  sold  so  as  to  vest  ia  the  purchaser  the  right  to  sue 
for  its  recovery ;  but  as  the  right  to  personal  property  draws  to 
it  the  possession,  if  the  possession  of  another  is  derived  from,  and 
held  in  subordination  to  that  of  the  owner,  as  in  the  case  of  a  batU 
ment,  be  may  sell,  and  his  vendee  will  have  the  right  to  sue  for 
its  recovery,  if  the  possession  is  improperly  withheld.  Foster  v. 
Croree^  5  Alabama  424. 

SHIPPING.  {PoKp-  of  matter  to  hypothecate  $hip.)  The  master 
,  of  a  vessel  cannot  hypothecate  her  for  a  pre-existing  debt,  and  tlie 
necessity  for  the  loan  must  be  shown  to  have  existed  at  the  time 
it  was  made.  The  bond  is  not  evidence  of  this  necessity,  nor  of 
the  absence  of  other  means  of  obtaining  the  money.  This  must 
be  shown  aliunde^  and  otherwise  than  by  the  statement  of  the 
master,  who  cannot  acquire  authority  from  his  own  assertions. 
Clark  V.  Laidlaw^  4  Robinson  345. 

2.  {Bill  of  lading — Freight.)  A  bill  of  lading  is  a  writing  of  a  two- 
fold character — 1,  a  receipt ;  2,  a  contract — to  carry  and  deliver 
goods ;  as  a  receipt,  it  may  be  contradicted  by  parol  evidence, 
but  in  other  respects  it  is  treated  as  other  contraets.  But  where 
the  shipper  is  impliedly  bound  from  the  face  of  the  bill  to  pay  the 
freight  of  goods,  it  is  allowable  to  show  that  the  owner  of  the  boat 
received  them  under  an  agreement  with  a  third  person  to  pay  the 
freight,  if  the  latter  has  paid  It  Waylanid^M  adm.  y.  Motely^  5 
Alabama  480. 

SLANDER.  {Emdence  in  mitigation  of  damages.)  In  an  action 
for  slander,  in  charging  the  plaintiff  with  stealing,  it  b  not  admis- 
sible for  the  defendant  to  prove,  under  the  general  is^ue,  in  miti- 
gation of  damages,  that  there  was  a  report  in  the  neighbourhood 
of  the  plaintiff,  that  he  had  been  guilty  of  stealing  from  the  defend- 
ant. 

It  b  a  matter  of  discretion  in  the  court,  whether  a  plaintiff,  aAer 
having  rested  his  case,  and  after  the  introduction  of  testimony  by 
the  defendant,  shall  or  shall  not  be  permitted  to  examine  defend- 
ant's witnesses  in  chief,  or  call  other  witnesses. 

In  an  action  for  slander,  general  evidence  of  the  bad  character 
of  the  plaintiff  is  admissible,  although  the  defendant  has  justified 
that  the  imputation  is  true  ,*  for,  if  the  justification  should  fail,  the 
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qncstioo  as  to  the  quantvm  of  damages  would  still  remain.  Yaimg 
T«  Benneit^  4  Scammon  43. 

SURETY.  {Discharged  by  any  alteration  in  contract.)  A  surety 
has  the  right  to  stand  upon  the  precide  terms  of  his  contract,  and 
any  alteration  made,  without  his  consent,  either  in  the.  terms  of 
the  original  agreement  or  nK>dc  of  performance,  will  exonerate  him 
from  liability* 

When  two  parties  agree  to  leave  certain  matters  in  dispute  be- 
tween them,  to  the  award  of  certain  persons,  who  are  named,  and 
•absequently  a  third  person  becomes  surety  for  one  of  the  parties, 
that  he  will  perform  the  award  which  may  be  made  against  him 
on  the  submission ;  and  aAerwards,  and  without  the  consent  of  the 
surety,  an  agreement  is  made  that  other  persons  may  be  substi- 
tuted in  place  of  such  of  the  arbitrators  as  fail  to  attend,  and  ac-. 
cordingly  two  others  are  substituted,  but  a  majority  of  the  original 
referees  act,  and  make  an  award :  Held,  that  this  was  such  an 
alteration  of  the  original  contract  as  absolved  the  surety  from  lia- 
bility on  the  award  so  made.   Maclcay  v.  Dodgty  5  Alabama  868. 

2«  {Principles  of  contribution  between  co-sureties  in  law  and 
equity.)  In  equity,  relief  is  granted  between  co-sureties,  upon 
the  principle  of  equality  aj^licable  to  a  common  risk ;  and^  upon 
the  insolvency  of  one,  the  loss  is  divided  between  the  others,  as 
being  necessary  to  an  equality. 

But  in  a  court  of  law,  each  surety  is  responsible  to  his  co-surety 
for  an  aliquot  proportion  of  the  money,  for  which  they  were  bound, 
ascertained  by  the  number  of  sureties,  merely,  without  regard  to 
the  insolvency  of  any  one  or  more  of  the  co-sureties. 

Where  there  are  more  than  two  sureties,  and  one  pays  the^ 
whole  debt,  the  principal  being  insolvent,  be  cannot  bring  an  ac- 

.  tion  against  his  co-sureties  jointly,  but  each  must  be  sued  sepa- 
rately for  his  own  liability.     PoweU  v.  Mattkis^  4  Iredell  89. 

TENANTS  IN  COMMON.  {Ouster  by  one  co-tenant  of  his  com- 
panion.)  Where  one  of  two  tenants  in  common  of  land  conveyed 
the  whole  estate  to  A.  by  a  deed  with  warranty,  and  A.  entered, 
claiming  title  to  the  whole,  and,  on  being  requested  by  the  co- 
tenant  to  give  up  a  moiety  thereof,  refused  so  to  do,  and  declared 
that  he  would  stand  a  lawsuit  before  he  would  give  it  up ;  it  was 
held  that  there  was  an  ouster  of  the  co-tenant,  which  entitled  him 
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to  roaintaio  a  writ  ofcDtry  against  A.    Varey  t.  Marcy^  6  Met- 
calf  360. 

TIME.  {ComjniUUton.)  The  proper  mode  of  computing  time,  when 
an  act  is  to  be  performed  within  a  particular  period  from  or  after 
a  specified  day,  is  to  eji^clude  the  day  named,  and  include  the  day 
on  which  the  act  is  to  be  done.  Ewing  ▼.  Bailey^  4  Scammon 
420. 

TROVER.  {Ccncernan.)  The  wrongful  domini<Mi  and  atsuroptioa 
of  property  in  personal  chattels,  by  one  who  menaces  the  rightful 
owner  if  he  attempt  to  take  them,  amount  tn  law  to  a  conTernoo, 
and  are  not  merely  evidence  of  a  conversion  to  be  left  to  a  jury. 
Hare  ▼.  Peanon^  4  Iredell  76. 

TRUSTEES.  {Purcha$e9  and  emUtracUhy.)    Contracts  made  be- 

^  tween  trustee  and  cestui  que  trust,  or  between  guardian  and  ward, 
soon  after  the  latter  comes  of  age,  or  one  standing  in  the  relation 
of  guardian,  are  viewed  with  so  much  jealousy  by  courts  of 
chancery,  that  they  are  voidable  by  the  latter,  if  within  a  reason- 
able time  he  seeks  to  avoid  the  contract.  Such  a  contract  can 
be  supported  only  where  the  trustee  or  guardian,  previous  to  the 
contract,  has  made  such  a  full  and  fair  disclosure  of  all  the  facts  or 
circumstances  which  have  come  to  his  knowledge  as  such,  as  to 
enable  the  other  party  to  deal  with  him  on  equal  terms:  whether 
mere  inadequacy  would  not  be  sufficient  to  set  aside  such  a  con- 
tract— qiuBrt. 

A  confirmation  of  an  invalid  contract,  to  be  operative  as  such, 
must  be  made  with  full  knowledge  of  all  the  facts,  the  ignorance 
of  which  rendered  the  previous  contract  void,  and  with  the  intent 
that  such  act  should  confirm  it. 

The  statute  of  limitations  is  as  available  in  equity,  as  at  law,  in 
all  cases  where  the  courts  have  concurrent  .jurisdiction ;  but  the 
mere  staleness  of  a  demand  will  prevent  a  court  of  equity  from 
granting  relief  when  no  statute  of  limitations  governs  the  case. 

A  purchase  by  a  trustee  from  his  cestui  que  trust,  though  open 
to  inquiry  within  a  reasonable  time,  puts  an  end  to  the  trust 

A  purchase  by  an  administrator  of  one  of  the  distributees, 
shortly  after  he  came  of  age,  of  all  his  interest  in  his  father's  es- 
tate,  the  administrator  having  rendered  no  inventory  of  the  estate, 
or  stated  an  account,  and  the  purchase  being  made  at  a  grossly- 
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inadequate  price,  considered  fraudulent  and  voidable  at  the  elec- 
tion of  the  distributee,  if  application  had  been  made  for  that  pur- 
pose within  a  reasonable  time  aderwards,  or  within  a  reasonable 
time  after  obtaining  knowledge  of  the  fraud.  Johnson  v.  Johnson^ 
5  Alabama  90. 

USAGE.  {When  evidence  of  is  receivable,)  Evidence  of  a  general 
usage,  not  of  any  particular  place,  trade,  class  of  dealers,  or 
course  of  dealing,  cannot  be  received  for  the  purpose  of  control- 
ling a  rule  of  law.    Strong  v.  Bliss^  6  Metcalf  393. 

USURY.  {In  Illinois.)  The  rule,  laid  down  in  the  English  and 
American  decisions,  is,  that  to  constitute  usury,  there  must  be  a 
corrupt  agreement,  by  some  device  or  shift,  to  take  or  reserve  a 
greater  rate  of  interest  than  is  allowed  by  law.  But  if  the  con- 
tract be  fair  and  bona  fidt  upon  its  face,  proof  aliundt  is  admisk 
mUe  to  show  the  usurious  consideration:  and,  stahle^  it  is  a  ques- 
tioQ  of  fact,  which  courts  would  now  leave  to  a  jury. 

By  the  statute  of  Illinois  a  party  may,  by  express  agreement, 
take  interest  at  the  rate  of  twelve  per  centum  per  annum :  and  the 
reservation  of  such  interest,  and  the  taking  of  the  same  in  ad- 
vance, out  of  the  sum  loaned,  is  not  usurious. 

The  statute  of  Anne  made  contracts  reserving  usurious  interest 
void,  while  that  of  Illinois  does  not ;  and  the  rights  of  parties  under 
the  two  statutes  are  very  difierent. 

Stmblt^  That  inadequacy  in  price,  on  the  sale  of  annuity  deeds, 
where  the  sale  is  bona  fide  and  not  a  colourable  loan,  cannot  make 
the  contract  usurious :  nor  will  a  clause  of  redemption  make  it  so; 
nor  will  the  reservation  of  usurious  interest,  if  there  be  a  real 
hazard  as  to  the  repayment  of  the  principaL  BPGUl  v.  TForf , 
4  Scammon  21. 
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CRITICAL  NOTICES. 


l.—Tke  Law  Library^  published  by  T.  ^  J.  W.  Jokn$(m^  Law 
BooktellerSj  Philadelphia. 

Thx  proprietorship  of  this  TaluaUe  periodical  has  been  transfer- 
red to  Messrs.  T.  &  J.  W.  Johnson.  In  formally  announcing  this 
change  in  the  ownership  of  this  old  and  fayourite  publication,  it  may 
not  l^  out  of  place  to  remark,  that  it  is  not  likely  to  lose  any  of  its 
attractions,  or  in  any  manner  to  disappoint  the  expectations  of  its 
numerous  subscribers.  Tfie  Law  Library  was  projected  by  Mr. 
John  S.  Littell  of  Germantown,  as  eariy  as  the  year  1883,  bat  the 
first  number  was  not  issued  by  him  until  June,  1833,  which  number 
was  for  the  month  of  July  of  that  year. 

The  prospectus,  brief  but  comprehensive,  was  written,  and  ezten* 
siyely  circulated  by  Mr.  Littell,  early  in  the  spring  of  1833,  and  was 
receiyed  by  the  profession  with  very  general  favour.  This  pros- 
f»ectus,  graphically  explanatory  of  the  plan  of  the  proposed  pablica* 
tion,  was  as  follows : 

«THE  LAW  LIBRARY. 

**T0  WE  XDrrSD  BT  TBOXAf  tlBOSANT  AND  JOBll  O,  lOWBBt  li^lS^  Ot 

TBS  raiukSKLnuA  bak. 

<*  It  is  the  object  of  this  publication,  to  furnish  gentlemen  of  the 
bar,  throughout  the  United  States,  with  the  most  important  British 
elementary  treatises  upon  Law,  in  a  compressed  form,  which  will 
render  them  far  less  expensive  than  works  of  this  description  have 
hitherto  been.  To  gentlemen  residing  at  a  distance  from  the  prind* 
pal  cities,  the  advantages  of  this  publication  will  be  apparent.  The 
very  low  price  at  which  it  will  be  afforded,  and  the  facility  with 
which  important  works,  in  the  periodical  form,  can  be  transmitted 
by  mail,  are  the  attractions  upon  which  it  will  depend  for  public 
favour. 

<*  The  selection  of  the  works  to  be  embraced  in  this  collection,  will 
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be  confided  to  the  geDtleinen  above  named,  already  widely  and  ia« 
yourably  known  to  the  profession,  it  will  be  understood  that  it 
forms  no  part  of  our  plan  to  admit  original  communications,  or  to 
ffiye  the  work  in  any  degree,  the  character  of  a  journal.  Distinct  in 
Its  design,  it  cannot  interfere  with  any  existing  periodical,  nor  is  it 
intend^  at  any  time  to  depart  from  the  present  plan,  which  is,  to 
reprint  British  elementary  treatises,  suited  to  the  business  and  prac- 
tice of  this  country,  in  a  more  cheap  aud  convenient  form  than  has 
ever  yet  been  done.*' 

The  very  high  price  of  law  books  previously  to  the  annunciation 
by  Mr.  Littell,  of  his  unique  and  u:i»erul  design,  not  only  secured  to 
it,  as  we  have  before  remarked,  very  general  attention,  but  made  his 
project  a  subject  of  much  curiosity  and  speculation  among  the  read- 
ing  portion  of  the  profession.  By  some,  the  ability  of  the  publisher 
to  furnish  at  a  price  so  moderate,  a  really  valuable  and  praetiealljf 
useful  publication,  was  indeed  doubted ;  and  by  others,  its  failure 
was  predicted  upon  the  supposition  that  few  would  be  found  to  ap- 
preciate, to  the  tztetU  cf  paironeLgej  a  design  that  promised  to  sup- 
ply them  so  liberally  with  legal  lore.  We  have  understood  that  the 
experiment  was  made — and  an  experiment  it  realty  was — before 
securing  a  subscription  list,  and  that  the  first  number  was  put  at 
press  before  a  single  subscriber  was  procured.  It  was  remarked  by 
the  projector  and  proprietor,  that  "ihe  enter  prize  deserted  $ueees$f 
and  he  toas  resolved  thai  it  should  succeed.  For  upwards  of  ele- 
ven  years^  with  various  success,  and  amidst  great  mercantile  embar- 
rassments and  a  long  and  widely  deranged  currency,  Mr.  Littell 
prosecuted  his  admirable  design,  and  during  this  period  has  furnished 
a  large  number  of  valuable  and  standard  works  upon  various  titles 
of  law,  which  will  long  identify  his  enterprizc  with  the  legal  litera- 
ture and  teaming  of  the  day. 

Upon  the  demise  of  the  late  estimable  Mr.  John  C.  Lowber,  the  edi- 
torship of  the  Law  Library  devolved  upon  his  well  known  associate, 
Mr.  Thomas  Sergeant,  whose  appointment,  soon  after,  to  the  bench 
of  the  supreme  court  of  Pennsylvania,  dissolved  his  brief  connexion 
with  the  publication.  Its  next  editor  was  Mr.  John  Purdon,  author 
of  the  ^^Digesty^  who  died  in  the  autumn  of  1885,  from  which  pe- 
riod, to  the  time  of  the  transfer  by  Mr.  Littell  to  which  we  have 
alluded,  in  September,  1844,  the  Law  Library  was  under  the  edito- 
rial supervision  of  Mr.  Thomas  I.  Wharton,  whose  name  was  befooe 
familiar  to  the  profession  in  Pennsylvania,  as  an  author  and  editor. 

"  The  bad  faith  of  some  and  the  tardy  honour  of  many"  whom 
Mr.  Littell  supplied  with  a  publication  worth  twice  its  yearly  cost  to 
any  lawyer  in  respectable  practice,  has  always  been  a  great  draw- 
back to  the  convenience  and  profit  of  the  publisher;  and  although, 
through  his  persevering  exertions,  'Mhe  Law  Library  had  been 
steadily  advancing  in  favour  with  the  profession,''  Mr.  Littell  was 
forced  to  limit  its  qrculation  among  tho«e  from  whom  he  hoped^  at 
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least,  to  receive  honourable  remuneration.  He  can  show  a  long  list 
of  delinquents^  the  number  of  which,  for  the  honour  of  the  profession, 
we  trust  may  soon  be  diminished. 

Mr.  Litteil  informs  us  that  he  has  **  always  been  aware  that  an 
enterprize  of  this  kind  must  depend  upon  its  own  merits  for  any  de- 
gree of  success  which  might  attend  it,  and  that  he  therefore  generally 
avoided  the  usual  modes  of  attracting  public  attention.  That  the 
claims  of  the  publication  upon  tlie  support  of  the  American  bar,  are 
to  be  found  in  the  comprehensive  ]^n  upon  which  it  has  always 
been  conducted — upon  the  character  and  intrinsic  value  of  the  works 
to  which  it  has  given  circulation,  in  a  form  far  more  cheap  and  con- 
venient than  law  books  are  usually  furnished,  and  the  &cility  with 
which  these  important  works,  periodically  published,  are  transmit- 
ted by  mail." 

The  value  of  this  publication  to  the  American  lawyer— 4o  him 
especially,  who  is  far  removed  from  the  great  sources  of  legal  and 
general  information — is  indeed  incalculable,  and  as  has  been  justly 
remarked  by  a  distinguished  Pennsylvania  jurist,  **  its  plan  is  calcu- 
lated to  enlarge  the  science  of  jurisprudence,  and  to  elevate  the  cha- 
racter of  the  profession.*^  For  the  honour  of  that  profession,  we 
trust  that  the  present  proprietors  may  be  encouraged  to  carry,  yet 
fitrther  towards  completion,  the  enterprize  of  its  projector,  and  thai 
the  light  of  legal  knowledge  and  sound  learning  may  penetrate, 
through  the  instrumentality  of  the  Law  Library,  into  e^ery  part  of 
our  wide<«pread  and  still  expanding  country. 


3.— 7%€  Reporters^  ChronologicaUjf  Arranged^  %oUk  oeeasUmal 
Remarks  vpon  their  respective  wterits.  By  John  Wiluax  Wal« 
LACB,  Master  in  Chancery  for  the  Suprenoe  Court  of  Pennsylvania. 
Second  edition  revised.  Philadelphia:  T.  &  J.  W.  Johnson,  Law 
Booksellers. 

Our  Magazine  has  the  honour  of  having  first  introduced  this  val- 
uable little  work  to  the  profession.  The  author  has  preceded  it  in 
this  edition  with  an  interesting  introduction,  add  addea  much  valua- 
ble matter  to  the  body  of  the  essay.  If  subsequent  editions  are  as 
much  improved,  we  shall  expect  from  the  continued  labours  and 
researches  of  the  author,  a  standard  work  which  will  constitute  an 
important  addition  to  1^1  literature  and  criticism — a  department  of 
our  science  which  has  heretofore  been  but  little  cultivated.  We 
tnist  the  reception  which  **  The  Reporters**  has  already  met  with, 
will  encourage  him  to  persevere. 

'  Judfo  SofMiit 
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ART.   I.  — BIOGRAPHICAL    SKETCH    OF    BU0HROD 
WA.8HIN6T0N. 

« • 
[The  ibilowiog  Eologiim  wai  delivered  before  the  Bur  of  fhiledetphiit  on  the 
14th  Norember,  1829,  at  their  request,  by  the  late  Hon.  Joseph  Hopkineoo, 
LL.  D.,  Jod^  of  the  Eastern  District  of  Pennsylrania.] 

The  death  of  every  good  man  is  a  loss  to  the  commiiDity, 
and  an  affliction  to  his  friends.  But,  in  ordinary  cases^.the 
impression  made  by  such  events  is  light  and  transient  Near- 
est relatives  and  dearest  friends  of  the  departed,  return  from 
the  grave  to  their  accustomed  occupations,  and  plunging  into 
the  business  and  pleasures  of  the  world,  the  lessons  of  death 
are  soon  forgotten — the  body  will  be  refreshed  by  sleep  and 
food;  the  mind  will  be  attracted  by  the  objects  of  interest 
which  surround  it.  This  is  a  good  and  wise  providence; 
for,  if  the  traces  of  grief,  so  often  repeated  by  such  privations 
were  to  sink  more  deeply  and  durably  into  the  heart,  life 
would  be  a  succession  of  sorrows,  a  dark  and  weary  pilgrims- 
age;  and  we  should  be  unfitted  to  discharge  the  indispensable 
duties  of  our  existence.    Man  was  not  made  to  mourn.   This 
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is  not  alwajrs  so.  Death,  as  if  to  Tindicate  his  power  and 
enforce  respect,  sometimes  strikes  a  victim,  vahose  virtues 
were  so  rare,  whose  osefulness  was  so  rich;  whose  example, 
so  pure  and  bright,  and  whose  intercourse  was  so  endearing, 
that  the  interests  of*^society  are  sorely  smitten  by  the  blow, 
and  the  loss  is  of  universal  concern.  Such  is  the  calamity 
we  now  commemorate  and  deplore. 

Bnshrod  Washington,  was  the  eldest  son  of  John  A.  Wadi- 
ington  esq.,  of  Bushfield,  in  the  county  of  Westmoreladd, 
aiMi  state  of  Virginia.  BtisArod,  was  the  maiden  name  of 
his  mother,  who  was  a  lady  of  fine  fortune,  polished  education 
and  manners,  and  of  one  of  the  best  families  in  Virginia.  His 
father  was  the  brother  of,  and  next  in  age  to  general  George 
Wariiington,  and  was  a  gentleman  of  great  worth,  of  a  strong 
mind,  and  highly  respected.  He  was  repeatedly  elected  a 
representative  in  the  state  legislature,  and  was  an  active  and 
useful  magistrate  of  the  county.  The  utmost  attention  was 
paid  to  the  early  education  of  Bushrod,  and  his  diligence  and 
capacity  turned  to  the  utmost  advantage  all  the  means  of 
improvement  offered  to  him.  Having  passed  through  his 
preparatory  studies,  he  entered  into  the  college  of  William 
and  Mary  for  the  completion  of  his  instruction.  The  war  of 
the  revolution  was  then  raging,  which  not  only  laid  waste 
our  £ur  and  flourishing  fields,  and  the  dwellings  of  domestic 
happiness,  but  overwhelmed  the  sequestered  streams  of  intel- 
lectual improvement  About  this  period,  the  enemy  turned 
his  arms  to  the  south,  and  Virginia  was  invaded  by  a  Britidi 
force  under  the  command  of  lord  Cornwallis.  The  flame  of 
patriotism,  which  afterwards  burnt  so  bright  and  strong  in 
the  bosom  of  the  man,  was  kindled  in  the  boy,  and  young 
Washington  discarded  his  academic  gown  for  tlie  uniform  of 
a  soldier,  and  his  books  of  science  for  the  implements  of  war. 
He  joined  a  volunteer  troop  of  horse^  and  served  under  the 
command  of  general  Lee,  whose  daring  courage  and  ceaseless 
activity  kept  all  under  his  orders,  and  particularly  the  cavalry, 
in  a  constant  and  dangerous  employment.     The  invasion 
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being  turned  to  another  direction,  Bushrod,  with  his  com- 
panions, retorned  to  their  homes. 

In  the  following  winter,  that  is,  in  the  winter  of  1781,  he 
came  to  this  city  to  study  the  law,  under  the  auspices  of  his 
uncle,  general  Washington,  and  was  by  him  placed  under 
the  direction  of  James  Wilson  esq.,  an  eminent  counsellor, 
and  afterwards  a  judge  of  the  supreme  court  of  the  United 
States.  At  this  early  period  of  the  life  of  Bushrod,  he  was 
distinguished  by  the  peculiar  and  parental  regard  and  patron- 
age of  his  uncle,  who  introduced  him  into  the  best  society  of 
our  city,  and  supplied  him,  liberally,  with  all  proper  indul- 
gences and  pleasures.  Having  completed  his  legal  studies 
with  exemplary  diligence  and  success,  he  went  back  to  his 
native  state  to  enter  upon  the  practice  of  his  profession,  in 
which  he  soon  acquired  reputation  and  employment  In 
1787  he  was  elected  to  the  house  of  delegates;  and  was,  in 
the  following  year,  a  member  of  the  convention  of  Virginia 
which -adopted  the  constitution  of  the  United  States.  In  the 
performance  of  the  duties  of  these  high  appointments,  h0 
evinced,  although  a  young  man,  the  manly  decision  of  pur- 
pose, the  strong  and  clear  judgment,  the  natural,  unaffected 
eloquence,  and  the  intangible  integrity,  which  constituted  the 
elements  of  his  character  throughout  life.  After  this  period 
he  moved  to  Alexandria,  where  he  resided,  in  tbe  practice 
of  his  profession,  for  several  years.  But  the  sphere  of  action 
was  here  too  narrow  for  his  powers,  and  he  sought  a  wider 
theatre  and  a  more  arduous  competition,  at  the  bar  of  Rich- 
mond. His  reputation  rose  so  rapidly,  and  he  stood  so  pro- 
minent, even  amongst  the  great  lawyers  of  that  city,  that  in 
1798,  he  was  selected  by  John  Adams,  then  the  president  of 
the  United  States,  to  fill  the  vacancy  on  the  bench  of  the  su- 
preme court  of  the  United  States,  occasioned  by  the  death  of 
judge  IredelL  Judge  Washington  was  but  thirty-six  years 
old  when  he  was  placed  beside  the  Cokes  and  the  Hardwickes 
of  America,  as  their  associate  and  equal  in  the  administratiou 
of  the  laws  and  justice  of  the  country.     What  station  in 
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human  affairs  is  more  dignified,  more  important,  more  respon- 
sible? Unlike  any  other  judicial  tribunal  in  j|p  constitution 
and  powers,  the  supreme  court  of  the  United  States  sits  in 
final  judgment,  not  only  upon  the  fortunes  and  rights  of  indi- 
viduals, but  over  the  authority,  proceedings,  and  privileges 
of  sovereign  states,  bound  to  each  other  by  a  solemn  compact 
of  union,  and  held  by  this  tribunal  to  the  full  and  faithful 
performance  of  the  terms  of  that  compact  The  rights  and 
the  safety  of  each  member  of  this  majestic  confederation;  the 
prosperity,  the  honour,  and  the  destiny  of  the  whole,  depend, 
mainly,  on  the  learning,  intelligence,  the  integrity,  and  un- 
fettered independence  of  this  court. 

It  was  the  singular  fortune,  and  the  distinguished  merit,  of 
president  Adams,  to  bring  upon  this  bench,  two  of  its  most 
brilliant  ornaments.  Virginia  has  the  honour  of  having  pro- 
duced them  both.  You,  my  brethren  of  the  bar,  and  our 
brethren  in  every  part  of  these  United  States,  who  are  inti- 
mately acquainted  with  the  official  labours  of  the  present 
chief  justice,  with  their  vital  importance  to  the  firm  establish- 
ment and  practical  operations  of  the  government  under  which 
we  live,  you^will  not  refuse  your  assent  to  the  opinion,  that 
if  the  president  who  raised  John  Marshall  to  that  office,  had 
not  earned  the  gratitude  of  this  people,  by  any  other  act  of 
his  life,  he  hasjdone  enough  by  this  appointment  to  be  held 
as  a  benefactor  to  his  country.  You  also  know  how  much 
he  added  to  the  debt  by  giving  us  judge  Washington. 

It  is  not  my  purpose  to  be  minute  in  detailing-the  private 
life  and  domestic  history  of  judge  Washington,  nor  to  dwell 
upon  incidents  connected  with  them — such  topics  belong  to 
his  biographer.  We  are  here  to  speak  of  him  in  his  high 
office  of  an  administrator  of  the  laws — to  call  to  your  recollec- 
tion the  intellectual  and  moral  qualifications  which  gave  so 
much  dignity;  so  much  learning;  such  integrity;  such  un- 
wearied attention;  such  patient,  searching,  and  penetrating 
investigation,  and  such  clear  and  grand  results  to  all  his 
labours.    All  the  influence  he  possessed  over  the  hearts  and 
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understaDdiDgs  of  hU  hearers,  the  profound  respect  he  always 
commandedyl^ere  purely  moral  and  inteilectuaL  In  his  per- 
son and  manner  there  was  nothing  peculiarly  impressive,  to 
give  a  reverence  to  weakness;  he  achieved  nothing  by  violence, 
or  an  arrogant  exercise  of  official  authority,  but  he  obtained 
from  the  proudest  the  deference  that  was  due  to  him;  and 
from  the  most  refractory,  implicit  obedience.  He  had  that 
temperate,  but  inflexible  firmness,  which  grew  on  a  just  con- 
fidence in  himself,  and.  is  the  courage  of  superior  minds. 
Where  is  the  man  who,  with  manners  so  simple  and  free; 
with  a  disposition  so  kind  and  social;  with  a  diffidence  so  true 
and  unpresuming  in  his  private  intercourse,  could  yet  main- 
tain, in  the  discbarge  of  his  public  duties,  an  independence 
more  uncompromising;  a  dignity  more  imposing;  a  resolution 
more  intrepid,  than  judge  Washington.  In  the  many  years 
of  his  presidency  in  your  courts,  counsellors  and  advocates 
have  stood  before  him,  clothed  with  all  the  consideratioii 
which  learning,  talents,  and  private  worth  could  bring  to 
them;  personally  beloved  and  admired  by  the  judge,  who 
delighted  to  praise  and  exalt  their  merits;  but  who  has  seen 
the  influence  of  their  character  or  of  his  respect  for  it,  rise  to 
the  height  of  the  bench,  or  bring  him,  for  a  moment,  down 
from  it.  I  appeal  to  yon,  my  brethren,  can  any  one  of  you, 
high  or  humble  in  the  profession,  name  an  instance  in  which 
he  turned  his  eye  or  his  ear  from  the  cause,  to  regard  the 
importance  of  the  suitor  or  the  rank  of  his  counsel.  All  were 
listened  to  with  equal  patience,  and  received  equal  justice  at 
his  hands.  He  knew  the  cause  only  by  the  evidence,  and 
decided  it  only  by  the  law.  Who  is  there  among  you,  and  I 
address  great  and  aspiring  men,  who  can  boast  of  any  power 
over  this  judge  beyond  the  strength  of  his  argument?  Who 
is  there  who  can  reproach  him  with  inattention  and  neglect? 
Which  of  you  could  hood-wink  his  vigilance,  or  shake  his 
firmness?  Have  you  not  seen  him  check  with  a  word  or  a 
look  undue  pretensions,  and  encourage  and  sustain  the  diffi- 
dent?   He  loved  you — he  respected  you — ^he  was  proud  of 
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you — bm  he  yielded  not  a  jot  of  his  independence;  he  crave 
not  a  line  of  his  duty,  to  any  of  you.  Look  buck  upon  the 
experience  of  more  than  thirty  years,  and  say  whether  one 
act  of  his  life  can  subtract  from  this  tribute  of  truth  and 
justice. 

Few,  very  few  men,  who  have  been  distinguished  on  the 
judgment  seat  of  the  law,  have  possessed  higher  quaUficatious, 
natural  and  acquired,  for  the  station,  than  judge  Washington. 
And  this  is  equally  true,  whether  wa  look  to  the  illustrious 
individuals  who  have  graced  the  courts  of  the  United  States, 
or  extend  the  view  to  the  country  from  which  so  much  of 
our  judicial  knowledge  has  been  derived.  He  was  wise,  as 
well  as  learned;  sagacious  and  searching  in  the  pursuit  and 
discovery  of  truth,  and  faithful  to  it  beyond  the  touch  of  cor- 
ruption, or  the  diffidence  of  fear.  He  was  cautious,  consider- 
ate, and  slow  in  forming  a  judgment;  and  steady,  but  not 
obstinate,  in  his  adherence  to  it.  No  man  was  more  willing 
to  listen  to  an  argument  against  his  opinion;  to  receive  it 
with  candour,  or  to  yield  to  it  with  more  manliness,  if  it  con- 
vinced him  of  an  error.  He  was  too  honest,  and  too  proud 
to  surrender  himself  to  the  undue  influence  of  any  roan;  the 
menaces  of  any  power,  or  the  seductions  of  any  interest;  but 
he  'vas  as  tractable  as  humility  to  the  force  of  truth,  as  obe- 
dient as  filial  duty  to  the  voice  of  reason.  Wlien  he  gave  up 
an  opinion,  he  did  it  not  grudgingly,  or  with  reluctant  qualifi- 
cations and  saving  explanations;  it  was  abandoned  at  once, 
and  he  rejoiced  more  than  any  one  at  his  escape  from  it.  It 
is  only  a  mind  consciotis  of  its  strength,  and  governed  by  the 
highest  principles  of  integrity,  that  can  make  such  sacrifices, 
not  only  without  any  feeling  of  humiliation,  but  with  unafi*ect- 
ed  satisfaction. 

Although  the  professional  studies  of  judge  Washington 
were  deep  and  extensive,  and  had  been  prosecuted  with  the 
most  exact  attention,  he  was,  by  no  means,  what  is  call(*d  a 
case  hunting  lawyer.  He  knew  how  far  he  should  yield  to 
authorhy,  without  giving  himself  up  to  it  without  examination 


Digitized  by  LjOOQIC 


BUSHROD    WASHIHOTON.  255 

or  reflection.  His  reading,  his  experience,  his  knowledge, 
and  the  resorikes  of  his  own  mind,  were  all  brought  into  ac- 
tion in  the  performance  of  his  duties.  He  was,  as  everjr  safe 
judge  miist  be,  respectful  of  the  authority  of  decided  cases, 
but  equally  discriminating  and  careful  in  applying  them.  He 
had  not  the  weak  and  dangerous  ambition,  which  would 
shape  the  law  to  its  own  tiotions  and  purposes,  nor  the  con- 
temptible vanity  to  disregard  the  wisdom  and  learning  of 
others.  Honesty,  sincerity,  and  good  faith  were  the  elements 
of  his  public,  as  they  were  of  his  private  conduct  and  charac- 
ter. There  was  a  frankness,  sometimes  a  playfulne98  in  his  , 
manners,  which,  nevertheless,  detracted  nothing  from  the.  re- 
spect due  to  his  station.  He  scorned  the  tricks  and  solemn 
contrivances  by  which  inferior  men  endeavour  to  attract 
attention  and  seem  to  be  wise.  There  was  nothing  artificial 
about  him;  but  he  showed  his  opinions,  his  feelings,  and  him* 
self,  as  in  truth  they  were.  He  avoided  equally  a  rash  confi- 
dence, an  authoritative  anntinciation  of  his  own  sentiments, 
and  an  unbecoming  subserviency  to  others.  He  had  no 
dealing  with  mysteries  and  subtleties,  but  practised  a  straight- 
going  simplicity  in  every  thing,  which  gained  the  understand- 
ings of  those  he  would  convince,  and  brought  them,  willingly, 
to  his  opinion.  <<  Judges,''  says  lord  Bacon,  <<must  beware  of 
hard  constructions  and  strained  inferences,  for  there  is  no 
worse  torture  than  the  torture  of  the  laws.''  The  same  great 
man  well  described  our  judge  when  he  said,  <<It  is  no  grace 
to  a  judge  first  to  find  that  which  he  might  have  heard,  in 
due  time,  from  the  bar;  or  to  show  his  quickness  of  conceit 
in  cutting  off  evidence  or  counsel  too  short.  Let  not  the 
judge  meet  the  cause  halfway,  nor  give  occasion  to  .the  party 
to  say,  his  counsel  and  proofs  were  not  heard."  Who  was 
mqjte  patient  in  hearing  than  your  departed  friend?  Who, 
more  advised  in  deciding?  The  unfortunate  suitor  could  not 
say  that  his  <<counsel  and  proofs  were  not  heard,"  and  if  he 
left  the  hall  of  justice  disappointed  and  dissatisfied,  he  could 
not  utter  or  feel  a  reproach  upon  the  conduct  of  his  judge. 
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We  have  already  observed,  that  jadge  Waahington,  at  a 
very  early  age,  enjoyed  the  peculiar  affection  #id  patronage 
of  his  uncle,  general  WashingtoiL  The  sagacity  of  the  fir^i 
qfmen  was  not  deceived  in  selecting  his  favourite:  the  ma- 
turity of  Bushrod  more  than  justified  this  honourable  distinc- 
tion of  his  youth.  On  the  decease  of  the  general,  he  bequeath- 
ed to  this  beloved  nephew  his  estale  of  Mount  Vernon,  which, 
says  an  eloquent  and  true  friend  of  the  judge,  <<  was  the  resi- 
dence of  this  great  patriot  during  the  most  brilliant  periods  of 
his  life;  the  delightful  retreat  of  his  old  age,  the  scene  of  his 
dying  hours,  and  the  spot  where,  by  his  own  orders,  his 
ashes  now  repose  in  the  same  tomb  with  his  ancestors." 
There  also  now  rest  the  ashes  of  his  nephew  so  beloved,  so 
cherished,  so  respected  by  him.  The  sculptured  monuments 
of  conquerors  may  open  and  pour  out  their  gorgeous  tenants; 
the  massy  pyramids  may  he  rent  asunder,  and  the  kings  of 
earth  break  from  their  hidden  recesses — but  their  glories  will 
fade,  and  their  lights  be  extinguished  in  the  brighter  efful- 
gence which  will  burst  from  the  turf-covered  sepukhre  on 
the  banks  of  the  Potomac 

Alexander  bequeathed  his  kingdom  ^to  the  most  worthy," 
but  left  it  to  be  decided  by  force  or  by  fraud,  by  the  devasta- 
tions of  war  or  the  blindness  of  chance,  to  whom  the  bequest 
should  be  awarded.  Washington  also  gave  his  possessions 
to  the  most  worthy;  but  with  more  wisdom  and  more  virtue, 
designated  the  dear  and  honoured  object  of  his  bounty.  To 
the  nephew  whose  progress  he  had  watched  from  his  earliest 
step  in  life;  whose  success  had  gratified  his  fondest  hopes,  he 
delivered  his  paternal  fields;  hb  beloved  home;  his  halls  of 
meditation  and  chambers  of  repose.  He  also  committed  to 
him  all  his  valuable  public  and  private  papers,  and  made  him 
the  active  executor  of  his  will.  What  a  testimonial  of  cx>n- 
fidence  and  affection ! — and  to  say  that  it  was  wtU  bestowed^ 
is  the  highest  praise  that  man  can  give  to  man. 

Judge  Washington  came  to  the  bench  of  the  supreme  court 
at  a  period  when  its  duties  were  exceedingly  arduous  and 
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interesting.  The  convulsions  of  Ekirope,  which  were  felt  in 
the  United  States,  gave  birth  to  questions  of  national  and 
constitutional  law,  which  involved  in  their  consequences  the 
honour  and  peace  of  our  country,  and  which  it  was  the  right 
and  duty  of  this  court  to  bear  and  determine.  Many  of  these 
questions,  arising  out  of  unprecedented  circumstances  in  the 
positions  and  pretensions  of  the  belligerent  nations  of 
Europe,  and  from  our  own  peculiar  relations  with  all 
of  them,  were  new  and  difficult  in  themselves,  and  ren- 
dered more  so  by  the  dangers  which  threatened  us  on  every 
side,  and  beset  every  course  we  might  take.  In  such  a  state 
of  things,  when  the  passions  of  the  people  were  agitated  and 
inflamed,  and  these  passions  were  necessarily  conmiunicated 
to  our  popular  assemblies,  we  may  imagine  the  importance 
of  having,  in  our  system  of  government,  one  department 
which,  firmly  based  upon  a  rock,  lifted  its  head  above  the 
storm,  and  controlled  its  fury.  Independent,  truly  indepen- 
dent, in  all  times  and  under  all  circumstances,  it  yields  neither 
to  the  influence  of  the  executive,  nor,  to  the  clamours  of  the 
multitude;  but,  standing  upon  the  constitution,  it  defends  it 
against  every  attack;  and,  let  it  never  he  forgotten^  they  will 
stand  or  fall  together.  *<I  believe  before  Heaven,'*  said  the 
late  president  of  the  United  States,  <nhat  the  durability  of  this 
government  depends  upon  that  court.*'  Immovable  in  its 
integrity,  enlightened  in  its  knowledge,  patriotic  in  its  designs, 
at  the  period  I  have  alluded  to,  it  understood  perfectly  its 
powers  and  its  duties,  and  moving  on  with  the  moderation 
of  true  dignity  and  the  confidence  of  conscious  rectitude,  no 
considerations  of  policy  or  popularity  could  change  its  course. 
This  exalted  tribunal,  exalted  by  the  trust  and  power  reposed 
in  it  by  the  constitution,  whose  guardian  it  is,  and  scarcely 
less  so  by  the  qualifications  of  the  great  and  good  men  who 
have  exercised  its  powers,  was  then  the  ark  of  our  safety; 
has  continued  to  be  so,  and  will  be  so  while  the  constitution 
is  the  supreme  law  of  the  land,  and  the  rights  we  enjoy  under 
it,  the  sacred  inheritance  of  every  citizen  of  the  United  States. 
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Therefore  it  is  that  the  enemies  of  our  institutions;  of  our  pros- 
perity and  happiness;  in  a  word — ^f  our  uniotij  have  been 
and  are  indefatigable  in  their  efforts  to  undermine  the  au- 
thority of  this  court;  to  bring  suspicion  and  contempt  upon 
it;  to  paralize  its  strength  and  defame  its  character.  Troy 
cannot  fall  while  Hector  lives.  Never  let  an  American,  who 
loves  his  country,  doubt  that  it  is  upon  this  tribunal,  upon  its 
independence,  knowledge  and  purity;  upon  its  being  never 
touched  by  any  species  of  corrupt  influence,  and  never  dis- 
graced by  incapacity  and  ignorance,  that  the  prosperity, 
freedom  and  happiness  of  this  people  mainly  depend.  It 
is  the  regulating  power  of  the  complicated  machine  of  our 
government;  without  it  every  part  would  be  speedily  thrown 
into  disorder,  and  run  wildly  to  confusion  and  ruin.  If  you 
shall  live  to  see  the  day  when  Faction,  whatever  name  it 
may  assume,  whether  it  shall  call  itself  State  Bights^  or  what 
it  will,  shall  succeed  in  breaking  down  this  barrier  of  the 
constitution;  this  defence  of  every  right  you  possess — be  as- 
sured, and  let  the  solemn  truth  sink  deep  into  your  hear^, 
there  is  an  end  of  this  government,  of  the'  union  of  these 
states  and  of  all  the  happiness  you  enjoy  under  it  The  great 
republican  experiment  now  for  the  first  time  put  on  trial; 
the  question  whether  a  people  can  govern  themselves,  will 
be  pronounced  to  be  a  failure,  and  the  friends  of  free  insti- 
tutions must  give  them  up.  This  is  well  known  to  your 
enemies  every  where,  and  therefore  in  all  their  discussions; 
in  their  popular  harangues  and  festive  toasts,  the  supreme 
court  is  a  special  object  of  bitter  vituperation.  We  have, 
however,  the  pride  and  consolation  to  know  that  although 
this  hostility  has  been  waged  almost  from  the  adoption  of  the 
constitution,  and  has  been  supported  by  great  and  popular 
names,  the  court  has  continued  silently  to  advance  in  the 
favour  of  the  people;  to  fix  its  foundations  deeper  and  firmer 
in  their  confidence,  and  to  defeat  and  defy  its  assailants,  by 
exhibiting,  from  year  to  year,  the  best  evidence  of  its  integrity 
and  usefulness.    This  defence  will  never  fail,  while  there  is 
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▼irtue  enough  in  the  people  to  value  the  virtuous,  and  intelli- 
gence enough  Id  know  their  own  good. 

No  man  was  ever  better  fitted  to  be  a  part  of  such  a  tribu- 
nal than  judge  Washington.  We  find  him  accordingly,  at 
once  participating  in  all  its  labours.  To  you  I  need  not 
detail  his  services  in  this  high  station.  You  have  witnessed 
them,  they  are  recorded  in  the  volumes  of  your  libraries,  and 
have  often  been  the  subjects  of  your  studious  contemplation. 
Still  less  is  it  necessary  to  remind  you,  particularly,  of  his 
proceedings  in  this  district,  which  has,  indeed,  been  the  prin- 
cipal theatre  of  his  judicial  operations.  Happily  his  decisions 
have  been  collected  and  published  under  his  own  eye,  and 
will  be  to  you,  and  to  those  who  shall  follow  you,  safe  and 
luminous  guides  in  various  complicated  and  difficult  branches 
of  the  law.  In  them  you  will  see  the  extent  and  accuracy 
of  the  leamingof  the  judge;  his  peculiar  sagacity  in  perceiving, 
and  skill  in  removing  embarrassing  obstructions,  and  passing 
through  them  to  the  true  point  of  the  controversy.  The 
variety  of  his  legal  knowledge  will  not  fail  to  excite  your 
admiration  ;-*you  will  find  in  these  reports  an  astonishing 
mass  of  equity  and  common  law ;  of  national  and  constitutional 
law;  of  commercial  and  local  law; — such  are  the  onerous 
duties  of  an  American  judge;  hardly  to  be  credited  in  the 
country  where  difierent  courts  are  constituted  for  the  different 
departments  of  the  science  of  jurisprudence. 

While  I  refer  you  to  these  instructive  volumes  for  a  know- 
ledge of  the  decisions  of  judge  Washington,  I  should  be  unjust 
to  my  subject,  were  I  to  omit  to  remind  you  of  a  case  which 
should  never  be  forgotten  by  any  citizen  of  this  republic:  It 
is  a  lesson  of  duty  so  impressive,  so  honourable  to  all  con- 
cerned in  it;  and  most  of  all  to  the  commonwealth  of  which 
we  are  immediate  members — I  allude  to  the  trial  of  general 
Michael  Bright  and  others,  on  an  indictment  for  obstructing 
the  execution  of  the  process  of  a  court  of  the  United  States. 
It  was  tried  in  this  city,  in  the  spring  of  1809,  before  judges 
Washington  and  Peters. 


Digitized  by  LjOOQIC 


260  BIO0RArBICAL    8XXTCH    OF 

It  18  unnecessary  for  my  purpose  to  state  all  the  circum- 
stances of  this  celebrated  case.  It  is  snflScient  to  say,  that 
during  the  war  of  our  revolution,  Gideon  Olmstead  and 
others,  having  fallen  into  the  hands  of  the  enemy,  were  put 
on  board  of  a  Britirii  sloop,  as  prisoners  of  war,  to  be  con- 
ducted to  New  York.  During  the  passage,  Olmstead  and 
his  companions  rose  on  the  British  crew,  took  the  vessel 
from  them,  and  steered  for  a  port  in  the  United  States.  When 
within  five  miles  of  such  a  port,  a  brig,  belonging  to  the 
state  of  Pennsylvania,  came  up  with  them  and  captured  the 
sloop  as  a  prize.  She  was  brought  to  Philadelphia,  and  there 
libelled  in  the  court  of  admiralty  of  the  state,  then  established 
under  an  act  of  the  state  legislature.  Olmstead  and  his  asso- 
ciates filed  their  claim,  and  a  judgment  was  rendered,  giving 
one-fourth  of  the  prize  to  them,  and  the  remainder  to  the 
brig;  that  is,  to  the  state  of  Pennsylvania,  her  owner.  Olm- 
stead appealed  to  the  court  of  appeals,  established  by  con- 
gress; where  the  sentence'  of  the  court  of  admiralty  was 
reversed,  and  the  whole  prize  decreed  to  Olmstead;  and  pro- 
cess was  issued,  directing  the  marshal  to  sell  the  vessel  and 
cargo,  and  pay  the  proceeds  accordingly. 

The  judge  of  the  court  of  admiralty,  delivered  to  David 
Rittenhonse,  then  .treasurer  of  the  state,  the  sum  to  which  the 
state  was  entitled  by  the  judgment  of  that  court,  but  which, 
by  the  decree  of  reversal,  belonged  to  Olmstead.  This  money, 
in  the  form  of  certificates,  was  in  the  possession  of  Mr. 
Rittenhouse  at  the  time  of  his  death,  and  then  came  into  the 
hands  of  his  daughters,  as  his  representatives.  The  property 
was  in  this  situation,  when  Olmstead  filed  his  libel  in  the 
district  court  of  the  United  States,  then  established  under  the 
new  constitution,  praying  for  the  execution  of  the  decree  of 
the  court  or  appeals.  A  decree  was  given  by  the  district 
court,  according  to  the  prayer  of  the  libel.  This  was  in  Janu- 
ary, 1803.  Thus  far  the  state  of  Pennsylvania  had  made  no 
movement  to  assert  her  claim;  but  it  was  now  necessary  for 
her,  either  to  surrender  her  pretensions  to  this  money,  or  to 
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come  forward  and  defend  her  citizens  who  were  holding  it 
only  for  her  irae,  and  in  doing  so,  were  exposed  to  the  whole 
power  of  the  federal  judiciary.  Accordingly,  on  the  2d  of 
April,  1803,  an  act  was  passed  by  the  legislature  of  Pennsyl- 
vania, requiring  the  representatives  of  Mr.  Rittenhouse  to 
pay  the  money  into  the  state  treasury;  and  directing  a  suit 
against  them  should  they  refui^e.  The  governor  of  the  state 
was  also  required  to  protect  the  just  rights  of  the  state,  by 
any  farther  measures  he  might  deem  necessary;  and  also  to 
protect  the  persons  and  property  of  the  ladies  from  any  pro- 
cess which  might  issue  out  of  the  federal  court,  in  consequence 
of  their  obedience  to  this  requisition.  The  act  of  assembly 
declared,  that  the  exercise  of  jurisdiction  by  the  court  of 
appeals  was  illegally  usurped,  in  contradiction  to  the  just 
rights  of  Pennsylvania;  and  that  the  decree  of  reversal  was 
null  and  void:  So  the  decree  of  the  district  court  Pause, 
for  a  moment,  to  observe  the  awful  positions  in  which  these 
two  sovereignties,  that  of  the  United  States  and  that  of  Penn^ 
•ylvania,  are  now  placed.  The  United  States  were  bound  to 
support  with  their  whole  force,  the  execution  of  the  judgment 
of  their  court;  and  the  government  of  Pennsylvania  was 
ordered  by  its  legislature  to  resist  the  execution  of  that  judg- 
ment with  the  whole  force  of  the  state.  ,We  tremble  even 
now  to  look  back  at  the  precipice  on  which  we  stood.  A 
false  step,  on  either  side,  might  have  been  ruin  to  both. 
Nothing  but  the  most  calm  and  consunlniate  prudence;  the 
most  disinterested  and  magnanimous  patriotism,  could  have 
,  brought  us  safely  through  this  mortal  crisis. 

The  district  court  hesitated  to  proceed.  The  question  was 
one  of  great  difficulty  and  delicacy;  the  anticipated  conflict, 
terrible  in  the  extreme.  The  process  Was  suspended,  that 
the  case  might  be  submitted  to  the  supreme  court;  which, 
after  a  hearing,  stood  firmly  to  the  constitution  and  the  law, 
and  commanded  the  district  judge  to  issue  the  process  required. 
It  was  issued.  Many  of  you  may  remember  with  what  an 
agonizing  anxiety  the  result  was  awaited.-    Was  a  civil  war 

VOL.  V.  24 


Digitized  by  LjOOQIC 


262  BIOGRAPHICAL    SKETCH    Of 


to  tear  the  entrails  of  the  state?  and  citizen  to  meet  citizen 
in  a  tleadiy  strife?  Was  our  happy  and  prosperous  career 
doomod  to  be  so  short?  Was  this  glorious  union  to  dissolve 
in  biood,  after  a  few  years,  which  had  proved  its  unparalleled 
excollence;  had  poured,  plenteously,  bounties  upon  our  land; 
had  raised  us  from  weakness,  poverty,  and  obscurity,  to  the 
power  and  dignity  of  a  great  nation:  which  liad  given  liberty, 
security,  and  wealth  to  a  virtuous  and  industrious  people, 
was  all  to  be  shattered  and  lost  in  an  unnatural  conflict? 
Tht  process  was  issued;  and  the  officer  of  the  court  had  no 
choice  but  to  execute  it;  and  to  compel  obedience  to  it  by 
the  means  given  to  him  by  the  law.  General  Michael  Bright, 
commanding  a  brigade  of  the  militia  of  Pennsylvania,  received 
orders  from  the  governor,  immediately  to  have  in  readiness, 
such  a  portion  of  the  militia  under  his  command,  as  might 
be  necessary  to  execute  the  orders,  and  to  employ  them  to 
protect  and  defend  the  persons  and  property  of  the  represen- 
tatives of  Mr.  Rittenhouse  from  and  against  any  process 
founded  on  the  decree  of  the  district  court  of  the  United 
States.  A  guard  was  accordingly  placed  by  general  Bright 
at  the  houses  of  these  ladies;  and  he,  with  the  other  defendants 
in  tiie  indictment,  opposed,  with  force,  the  efforts  of  the  mar- 
shal to  serve  the  writ  issued  to  him.  The  process,  however, 
was  served;  and  the  state  relieved  the  ladies,  not  by  waging 
war  upon  the  United  Slates,  but  by  paying  the  money  accord- 
ing to  the  judgment  of  the  court.  Tiiis  is  enough  of  the 
history  of  this  interesting  case  for  our  present  object.  It  was 
for  this  resistance  to  the  process  of  a  court  of  the  United 
States,  that  general  Bright  and  others  of  his  party,  were  in- 
dicted, and  brought  to  trial  before  judges  Washington  and 
Peters,  holding  a  circuit  court  of  the  United  States.  I  have 
been  thus  particular  in  giving  the  outlines  of  this  cause,  be- 
cause it  not  only  forms  a  remarkable  era  in  the  life  of  the 
judge,  biit  also  in  the  history  of  our  country.  At  this  moment 
it  may  furnish  a  salutary  lesson  and  example  to  a  sister  state 
advancing  too  far  in  the  path  of  opposition  to  the  federal 
power. 
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In  the  course  of  the  trial,  and  in  deciding  the  various  ques- 
tions of  law  which  arose  in  it,  the  extraordinary  judicial 
qualifications  of  our  judge  were  shown  iu  full  relief.  His 
learning;  his  patient  hearing;  his  clear  and  discriminating 
sagacity;  and,  above  all,  his  unhesitating  fearlessness,  were 
all  conspicuous.  No  judge  was  ever  better  entitled  to  ex- 
claim, ^^Fiatjustitia;  ruat  ccelum,^^ 

Already  I  begin  to  dread  the  weariness  of  my  hearers,  or 
I  should  delight  to  recite  to  you  some  extracts  from  his 
opinions  on  these  questions;  and  from  his  charge  to  the  jury, 
in  which  his  unrivalled  talent,  and  consequent  ascendancy, 
in  performing  that  duty,  are  so  finely  manifested.  In  these, 
and  in  the  kind  but  strong  and  impressive  language  he  ad- 
dressed to  the  prisoners,  when  convicted  and  brought  up  for 
sentence,  he  unfolds  his  doctrines  of  the  rights  of  courts  and 
the  rights  of  juries,  equally  respecting  both.  In  his  charge, 
he  says,  with  his  characteristic  freedom — "Let  me  put  the 
question  seriously  to  the  jury — will  they  have  the  vanity  to 
think  themselves  wiser  than  all  those  who  have  passed 
opinions  upon  this  important  question  of  law  ?^^  The  relative 
rights  and  powers  of  the  federal  and  state  governments  are 
also  expounded  on  the  soundest  principles  of  the  constitution. 
I  can  go  no  farther  on  this  subject — I  leave  it  reluctantly. 

The  jury,  a  Philadelpfiia  jury,  were  too  intelligent  and 
conscientious  to  disregard  the  law  to  indulge  a  natural  and 
equitable  disposition*  favourable  to  the  defendants,  who  were 
found  guilty  of  the  charges  laid  in  the  indictment 

Now,  I  pray  you,  mark  Che  conduct  of  the  people  of  Penn- 
sylvania, at  this  unprecedented,  trying  crisis.  Can  she  recede 
from  her  absolute  assertion  of  right?  Can  she  take  back  her 
unqualified  menaces  of  resistance,  and  promises  of  protection 
to  her  citizens?  A  judge,  in  himself  a  weak  and  helpless 
individual,  supported  by  no  power  but  the  law,  pronounces 
a  sentence  of  criminal  condemnation  upon  the  assembled 
representatives  of  that  people — upon  their  supreme  executive 
authority;  upon  themselves;  and  orders  the  minister  of  their 
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will,  surrounded  by  a  military  force  under  his  command,  to 
a  common  jail  And  this  is  submitted  to  with  a  reverential 
awe;  not  a  murmur  from  the  prisoner;  not  a  movement  by 
the  people  to  rescue  him  from  a  punishment  inflicted  upon 
him  for  obeying  their  mandates;  for  sustaining  their  authority, 
and  defending  their  interests.  And  why?  Because  the  law 
had  spoken — it  was  the  judgment  of  the  law.  Tlie  people 
were  wise  and  virtuous;  they  loved  their  country  above  all 
things;  and  to  her  they  willingly  surrendered  their  strength; 
their  passions,  their  pride,  and  their  interest.  A  jury  of 
Pennsylvania,  instructed  and  convinced  that  the  supremacy 
of  the  law  had  been  violated,  gave  up  the  oflenders — their 
fellow-citizens,  respected,  and  worthy  of  respect,  to  its  pen- 
alties. What  a  judge!  how  fearless  in  his  duty!  What  a 
people!  how  magnanimous  in  their  submission!  How  wor- 
thy of  each  other:  no  proud  and  passionate  assertion  of 
sovereignty;  no  violent  menaces  of  insulted  power;  no  re- 
bellious defiance  of  the  federal  authority;  no  inflammatory 
combinations  to  resist  it,  and  to  shatter,  in  their  madness,  the 
beautiful  fabric  of  our  union:  iu  short,  no  nullification — a 
new  and  portentous  word — but  a  calm  and  noble  submission 
to  the  concentrated  power  of  all  the  states,  in  a  government 
made  and  adopted  by  all;  which  all  are  bound,  by  their 
solemn  and  pledged  faith,  by  their  hopes  of  peace,  safety, 
and  ha]>piness,  to  maintain  and  obey.  It  is  only  by  such 
eflforts  of  patriotism  that  this  great  and  growing  republic  can 
be  preserved.  If,  whenever  the  pride  of  a  state  is  offended, 
or  her  selfishness  rebuked,  she  may  assume  an  attitude  of 
defiance;  may  pour  her  rash  and  angry  menaces  on  her 
confederated  sisters;  may  claim  a  sovereignty  altogether 
independent  of  them ;  and  acknowledge  herself  to  be  bound 
to  the  union  by  no  ties,  but  such  as  she  may  dissolve  at 
pleasure,  we  do  indeed  hold  our  political  existence  by  a  most 
precarious  tenure,  and  the  future  destinies  of  our  country  are 
ns  dark  and  uncertain  as  the  past  have  been  happy  and  glo- 
rious. 
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Happy  is  that  country,  and  only  that,  where  the  laws  are 
not  only  just  and  equal,  but  supreme  and  irresistible ; — where 
selfish  interests  and  disorderly  passions  are  curbed  by  an 
arm  to  which  they  must  submit.  We  look  back  with  horror 
and  affright  to  the  dark  and  troubled  ages  when  a  cruel  and 
gloomy  superstition  tyrannized  over  the  people  of  Europe ; 
dreaded  alike  by  kings  and  people;  by  governments  and 
individuals :  before  which  the  law  had  no  force ;  justice  no 
respect ;  and  mercy  no  influence.  The  sublime  precepts  of 
morality,  the  kind  and  endearing  charities;  the  true  and 
rational  reverence  for  a  bountiful  Creator,  which  are  the 
elements  and  the  life  of  our  religion,  were  trampled  upon  in 
the  reckless  career  of  ambition,  pride,  and  the  lust  of  power. 
Nor  was  it  much  better  when  the  arm  of  the  Wfirrior,  and 
the  sharpness  of  his  sword  determined  every  question  of 
right ;  and  held  the  weak  in  bondage  to  the  strong ;  and  the 
revengeful  feuds  of  the  great  involved,  in  one  common  ruin, 
themselves  and  their  humblest  vassals.  These  disastrous 
days  are  gone,  never  to  return.  There  is  no  power  but  the 
laWf  which  is  the  power  of  aU;  and  those  who  administer  it 
are  the  masters  and  the  minisiera  of  all. 

We  approach  the  conclusion  of  this  imperfect,  but  sincere 
tribute  to  the  memory  of  a  great  and  good  man.  We  have 
viewed  him  in  the  health  and  vigour  of  his  faculties;  we 
must  now  behold  him  on  the  bed  of  sickness;  his  spirit  de- 
pressed, bis  strength  wasting,  and  the*  current  of  life  ebbing 
to  a  close. 

If  life  be  a  wonderful  and  mysterious  phenomenon,  death 
is  not  less  so.  To  see  a  spirit,  in  a  moment  quenched,  which, 
but  just  now,  was  glowing  with  activity  and  intelligence, 
fraught  with  the  knowledge  of  ages,  and  beaming  with  the 
lights  of  genius;  to  see  the  body,  which  was  the  habitation 
and  the  instrument  of  such  a  spirit,  fall  lifeless,  immovable; 
pass  into  a  rapid  dissolution,  and  disappear  for  ever,  is  indeed 
wonderful  and  mysterious. 

<<It  seems  hard,"  says  a  fervid  writer  in  an  English  journal, 
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<«when  a  maa  has  toiled  high  up  the  steep  hill  of  knowledge, 
that  he  should  beca$t«  like  Sysyphus, downward  in  a  moment; 
that  he  who  has  worn  the  day  and  wasted  the  night  in  gath- 
ering the  gold  of  science,  should  be  with  all  his  wealth  of 
learning,  all  his  aocumulations,  made  bankrupt  at  once. 
What  becomes  of  ail  the  riches  of  the  soul,  the  piles  and 
pyramids  of  precious  thoughts  which  men  heap  together? 
Where  is  Shakspeare's  imagination?  Bacon's  learning? 
Where  is  the  sweet  fancy  of  Sidney^  the  airy  spirit  of  Fletch- 
er, and  Milton's  thought  severe?  Methinks  such  things 
should  not  die  and  dissipate,  when  a  hair  can  live  for  centu- 
ries, and  a  brick  of  Egypt  will  last  three  thousand  years." 

We  return  to  our  subject  to  take  leave  of  it  After  con- 
templating a  life  so  excellent  in  all  things,  as  that  of  judge 
Washington,  we  may  assuredly  approach  its  termination 
without  distrust  We  cannot  fear  to  find  him  wanting  in 
the  dignity  and  courage  of  virtue  in  the  last  duty  of  man — to 
die;  nor  betraying  any  weak  or  unchristian  reluctance  to 
throw  off  <<thi8  mortal  coil,"  to  enter  into  the  brighter  regions 
of  an  immortal  existence. 

In  the  latter  end  of  September,,  in  the  last  year,  he  came 
to  this  city,  on  his  way  to  Trenton,  where  he  was  to  hold  a 
circuit  court  on  the  first  day  of  October.  I  called  to  see  him 
in  the  afternoon  of  the  day  after  his  arrival.  He  was  full  of 
animation  and  apparent  health — he  was,  indeed,  highly  ex- 
hilerated — he  spoke  of  his  late  visit  to  the  springs ;  of  the 
severe  exercise  be  was  able  to  undergo  there ;  of  his  climbing 
the  high  hills,  without  the  least  inconvenience,  or  any  symp- 
toms of  the  shortness  of  breath  that  hacl  formerly  afflicted 
him.  I  remember  well  that,  speaking  of  the  business  of  his 
approaching  courts,  he  made  a  quick  movement,  and  said — 
<<  1  am  now  ready  for  any  thing."  It  was  the  last  hour  of 
his  health.  The  next  morning  I  made  him  another  visit — he 
was  entirely  changed ;  he  looked  wearied  and  distressed ;  he 
said  he  had  passed  a  disturbed  and  sleepless  night.  He  how- 
ever attributed  his  indisposition  to  a  supper  he  had  eaten, 
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which  he  thought  had  produced  indigestiou ;  and  we  both 
expressed  a  confidence  that  this  derangement  of  his  system 
would  be  but  temporary.  The  next  day  he  went  on  to 
Trenton,  and  got  through  the  business  of  that  court,  although 
labouring  under  sickness  and  pain.  On  his  return  to  Phi- 
ladelphia, his  appearance  bespoke  how  much  he  had  suffered ; 
but  we  ne7erthetess  hope^,  from  day  to  day,  he  would  yet 
be  able  to  attend  his  duties  here.  That  hope  was  never 
realized.  With  repeated  changes,  as  the  remedies  applied 
took  effect,  or  the  disease  which  afflicted  him  predominated, 
he  was  better  and  worse  for  several  weeks,  until  the  26th 
day  of  November,  when,  in  the  language  of  the  tablet  which 
your  justice  and  gratitude  have  erected  to  his  memory,  he 
died,  ^  leaving  to  his  professional  brethren  a  spotless  fame— 
and  to  his  country,  the  learning,  labour  and  wisdom  of  a 
long  judicial  life.'' 


ART.  II.— THE  RIGHTS  OF  THE  PUBLIC  TV  FRESH 
WATER  RIVEltS. 

LoBD  Hals  in  his  celebrated  treatise  dejure  mariSf  has 
given  a  clear  and  distinct  statement  of  the  law  as  affecting  the 
rights  of  the  sovereign  power  in  tide  waters,  but  has  said 
little  of  public  or  private  rights,  in  waters  above  the  flow  and 
reflo w  of  the  tide. 

This  is  to  be  accounted  for  by  the  circumstance  that  almost 
all  the  important  streams  of  England,  are  subject  to  the  flow 
of  the  tides  so  far  as  they  are  navigable. 

We  propose  briefly  to  consider  the  rights  of  the  sovereign 
power,  in  the  extensive  fresh  water  rivers  of  these  United 
States. 
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The  following  proposition  is  believed  to  present  the  true 
doctrine  on  this  subject.  At  common  law,  the  right  of 
sovereignty  in  public  rivers  above  the  flow  of  the  tide  is  the 
same  as  in  tide  waters,  except  that  the  proprietors  adjoining 
such  rivers  own  the  soil,  adfdum  aqum. 

The  doctrine  of  lord  Hale  has  never  been  questioned  by 
any  respectable  authority:  he  says  that  in  England,  the 
sovereign!  ^  hath  the  propriety  as  well  as  the  jurisdiction  of 
the  narrow  seas,"  because  he  has  a  possession  which  is  not 
compatible  to  a  subject.  This  is  the  true  reason  why  the 
sovereign  is  regarded  by  the  law  as  the  proprietor  of  the 
shore,  and  of  the  land  covered  with  water.  Every  right  of 
property  is  supposed  to  be  derived  from  the  sovereign,  but  no 
individual  can  have  a  right  of  property  which  is  an  exclusiye 
right,  where  the  occupation  of  the  sovereign  is  necessary  to 
maintain  the  interests. of  the  public.  An  exclusive  right  of 
property  may  be  acquired  in  the  shore  by  wharves,  &c.^  and 
the  right  thus  acquired,  may  be  evidenced  by  grant,  or  shown 
by  prescription ;  but  there  can  be  no  exclusive  right  in  land 
covered  by  water,  because  wherever  there  is  navigable 
water,  the  sovereign  is  trustee  for  the  public,  and  the  right  of 
navigation  cannot  be  alienated.  Navigable  waters  may  be 
narrowed  .by  the  sovereign,  and  a  right  of  property  may  be 
acquired  in  the  land  reclaimed,  but  wherever  the  ordinary 
tides  reach,  and  regularly  flow,  there  is  a  right  of  navigation, 
of  which  the  sovereign  is  but  the  trustee. 

Some  difficulty  has  existed  on  this  subject,  from  the  pecu- 
liar nature  of  property  reclaimed  from  the  sea,  which  is  a 
great  waste  where  rights  are  acquired  by  occupation.  There 
would  seem  to  be  in  cases  of  encroachment,  a  right  of  election 
in  the  sovereign,  where  the  purpresture  is  not  a  nuisance, 
whether  structures  shall  be  abated  or  maintained.  When 
any  structure  erected  on  the  shore  is  a  nuisance,  even  the 
sovereign  cannot  sanction  it,  but  otherwise  he  may  abate  it 
or  **  avert"  it  (to  use  the  term  of  lord  Hale),  at  bis  pleasure. 

■  De  Jure  Maria,  ch.  S. 
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<«But/'i  he  says,  <<  though  the  subject  may  thus  have  the 
propriety  of  a  navigable  river,  part  of  a  port,  yet  these  cau- 
tions are  to  be  added,  viz. 

^  1st.  That  the  king  hath*yet  a  right  of  empire  or  govern- 
ment over  it,  in. reference  to  the  safety  of  the  kingdom  and  to 
his  customs,  it  being  a  member  of  a  port 

^  2d.  That  the  people  have  a  public  interest — hjus publicum 
of  passage  and  repassage  with  their  goods  by  water,  and 
must  not  be  obstructed  by  nuisances  or  impeached  by  exac- 
tions. For  the^ti^  privatum  of  the  owner  or  proprietor  is 
charged  with  and  subject  to  thai  Jus  publicum  which  belongs 
to  the  king's  subjects;  as  the  soil  of  an  highway,  which 
though  in  point  of  property,  it  may  be  a  private  man's  free- 
hold, yet  it  is  charged  with  a  public  interest  of  the  people, 
which  may  not  be  prejudiced  or  damnified.'' 

Besides  the  jus  publicum^  which  can  never  be  ^im- 
peached," and  the  jus  privatumy  which  may  in  some  cases 
exist  in  the  hands  of  a  subject,  there  is  the^ti^  regium  of  the 
sovereign,  which  includes  the  right  of  propriety  and  the  right 
of  franchise. 

But  tliere  is  another  right  says  lord  Hale,«  ^  that  belongs  to 
the  king  jure  prssrogativsBj  and  is  a  distinct  right  from  that 
of  propriety ;  for  as  before  said,  though  the  dominion  either  of 
franchise  or  propriety  be  lodged  either  by  prescription  or 
charter  in  a  subject,  yet  it  is  charged  or  affected  with  that 
jus  publicum  that  belongs  to  all  men ;  and  so  it  is  charged 
or  affected  with  that  jus  regium  or  right  of  prerogative  of 
the  king,  so  far  as  the  same  is  by  law  invested  in  the 
king." 

The  right  of  soil  and  the.  right  of  franchise  maybe  de- 
parted with  by  the  sovereign,  and  may  exist  in  a  subject,  but  in 
the  first  case  the  soil  must  be  reclaimed  from  the  waters,  and 
in  the  second  case,  the  franchise  must^  be  held  of  the  sove- 
reign. 

'  De  Jure  Marif,  oh.  6.  /  De  P<Mtibas  Maris. 
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In  fresh  water  rivers  above  the  flo\i^  of  the  tide,  the  right 
of  property  exists  in  adjoining  proprietors,  usque  ad  filuni 
aqum  although  the  sovereign  is  cursu  aquarum^  in  pos- 
session of  the  bed  of  the  river,  and  clothed  with  a  jurisdic- 
tional and  prerogatfve  right. 

In  some  rivers  of  this  class  according  to  lord  Hale,i  the  king 
has: 

^  1st  A  right  of  franchise  or  privilege  that  no  man  may  set 
up  a  common  ferry  for  all  passengers,  without  a  prescription 
time  out  of  mind,  or  a  charter  from  the  king. 

<<  He  may  make  a  ferry  for  his  own'use  or  the  use  of  his 
family,  but  not  for  the  common  use  of  all  the  king's  subjects 
passing  that  way ;  because  it  doth  in  consequent  tend  to  a 
common  charge,  and  is  become  a  thing  of  common  interest 
and  use,  and  every  man  for  his  passage  payv  a  toll,  which  is 
a  common  charge,  and  every  ferry  ought  to  be  under  a  puUie 
regulation ;  viz.  that  it  give  attendance  at  due  times,  keep  a 
boat  in  due  order,  and  take  but  reasonable  toll ;  for  if  he  fiul 
in  these,  he  is  fineable. 

<<2d.  An  interest  of  jurisdiction,  viz.  m  reference  to  common 
nuisances  in  or  by  rivers.*' 

The  reasons  given  by  lord  Hale  for  the  existence  of  a  pre- 
rogative and  jurisdictional  right,  in  waters  of  the  sea  and  in 
ports,  are  equally  applicable  to  all  fresh  water  streams,  which 
are  public. 

The  doctrine  is  not  applicable  to  any  other  than  public 
streams,  whether  subject  to  the  flow  of  the  tide  or  not 

« There  be  some  streams  or  river^  that  are  private,  not 
only  in  propriety  or  ownership,  but  also  in  use,  as  little 
streams  and  rivers  that  are  not  a  common  passage  for  the 
king's  people.  Again,  there  be  other  rivers  as  well  fresh  as 
salt,  that  are  of  common  or  public  use,  for  carriage  of  boats  and 
lighters.  And  these,  whether  they  are  fresh  or  salt,  whether 
they  flow  and  reflow  or  not,  dite  prima  facie,  publici  Juris, 

'  De  Jura  Bfariff,  eh.  3.  •  lb.  ch.  3. 
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common  highways  for  man  or  goods  or  both,  from  one  inland 
town  to  another.  Thus  the  rivers  of  Wey,  of  Severn,  of 
Thames,  and  divers  others,  above  the  bridges  and  ports  as 
below,  as  well  above  the  Sowings  of  the  sea  as  below,  and  as 
well  where  they  are  become  to  be  of  private  propriety  as 
in  what  parts  they  are  of  the  king's  propriety,  are  public 
rivers,  juris  publicL''  .Because  such  rivers  are  public. 
Lord  Hale  says,  that  all  nuisances  and  impediments  of  pas- 
sages of  boats  and  vessels,  though  in  the  private  soil  of  any 
person,  are  punishable  by  indictment  and  may  be  removed. 
The  sovereign  has  jurisdiction  in  public  navigable  streams, 
because  they  are  highways  over  which  all  persons  have 
a  right  to  pass  and  repass  with  boats;  and  in  restraint 
of  nuisances  by  which  this  right  is  affected,  the. sovereign 
power  may  be  called  into  exercise. 

No  such  jurisdiction  can  be  exercised  in  streams  which  are 
merely  private.  And  if  a  private  stream  is  made  passable  for 
boats,  by  any  person,  at  his  own  expense,  by  ^<  locks  or  cuts,'' 
lord  Hale  is  of  opinion  that  it  does  not  become  puUici  juriSf 
and  that  he  who  hath  the  right  of  propriety  may  pull  it  -down 
again  or  apply  it  to  his  own  private  use.  It  is  not  rendered  a 
public  stream  unless  it  were  done  at  a  common  charge,  or  by 
a  public  authority,  or  unless  it  has  been  devoted  to  the  publk 
use  for  a  length  of  time.  He  suppose  that  if  the  proprietor 
of  the  private  stream,  has  purchased  the  king's  charter  to' 
take  toll  for  the  passage  of  the  king's  subjects,  and  enjoys  the 
tolls,  that  the  private  stream  is  thus  devoted  and  consecrated 
to  the  common  use.i  The  same  principle  he  considers  appli- 
cable to  private  ways,  over  which  the  proprietor  has  oblained 
authority  to  set  out  a  way  and  to  take  tolls,  and  that  the  way 
thereby  becomes  publicijurtSj  ^  for  no  man  can  take  a  settled 
or  constant  toll  even  in  his  own  private  land  for  a  common 
passage,  without  the  king's  license." 

If  we  have  correctly  stated  the  principles  of  law  applicable 

*  De  Jure  Maris,  ch.  3. 


Digitized  by  LjOOQIC 


272  THX    RIGHTS   OF   THX   PUBLIC 

to  this  subject,  the  question  of  property  in. public  riverSi 
(whicli  in  distinction  from  navigable  streams  may  be  said 
to  be  floatable),  above  tlie  flow  of  the  tide,  is  of  little  im- 
portance. 

The  decisions  in  this  country  are  at  variance. 

Tlie  conflicting  doctrines  are  distinctly  presented  in  the 
leading  cases  of  Adams  v.  Pease,i  and  Carson  v.  Blasen*< 
The  case  of  Adams  v.  Pease  recognises  the  rule  of  the  com- 
mon law  as  prevailing  in  Connecticut.* 

The  action  was  trespass  quart  ciausum/regii,  by  the  pro- 
prietor of  land  adjoining  the  Connecticut  river  against  the  de- 
fendant, for  entering  upon  his  land  covered  with  water,  and 
taking  the  fish  of  the  plaintiflL  The  court  decided,  that  the 
proprietor  of  land  on  the  river  above  the  flow  and  reflow  of 
the  tide,  was  the  owner  of  the  riyer  and  of  the  fish  therein, 
vsque  cuifilufn  aqum^  and  sustained  the  action. 

Althongh  the  court  decided,  that  the  river  was  subject  to 
the  incidents  of  an  unnavigable  stream  at  the  coounon  law, 
they  were  still  of  opinion,  that  it  was  under  the  regulation  of 
the  sovereign  power. 

Mr.  justice  Hosmer  said,  ^that4he  detriment  which  it  had 
been  urged  the  public  must  derive  from  this  doctrine,  was  en- 
tirely ideal ;  and  rested  on  a  misconception  of  the  law.  All 
rivers  above  the  flow  of  the  tide,  in  reference  to  the  use  of 
them  are  public,  and  of  consequence,  are  subservient  to  the 
public  accommodation.  Hence  the  fisheries,  ferries,  bridges, 
and  the  internal  navigation,  are  subject  to  the  regulation  of 
government.''  In  this  case,  the  right  to  the  fishery  was  in 
question.  The  plaintiff  claimed  an  exclusive  property  in  the 
fish,  in  the  water  adjoining  his  land.  The  claim  was  sus- 
tained by  the  court,  but  the  learned  judge  whose  opinion  we 


'  2  Conn.  Rep.  481 .  '2  Binn.  Rep.  475.  »  See  alto  People  «.  Piatt, 

17  John.  R.  195;  Ex  parte  Jcnnin^,  6  Cow.  R.  518;  Berry  «.  Carle,  3  Grconl. 
26J;  ScoU  o.  Wilaon,  3  N.  li.  Rep.  321 ;  Commonwealth  «.  Charlostown,  1  Pick. 
R.  180;  Arnold  «.  Muudy,  1  HaUtcd  R.  1. 
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have  cited,  says,  that  even  the  fishery  was  under  the  regula- 
tion of  government :  but  unless  there  was  something  peculiar 
in  the  nature  of  this  right  6(  property,  there  could  have  be^n 
no  such  power  of  regulation. 

There  is  a  distinction  between  the  right  of  the  government 
in  public  rivers  and  other  public  highways.  In  such  rivers 
the  interest  of  the  public  is  more  than  an  easement,  though  it 
may  be  less  than  a  proprietary  right.  Although'  the  adjoin- 
ing proprietors  on  public  streams  above  tide  water,  have  a 
right  of  property  extending  to  the  thread  of  the  river,  the 
right  is  of  a. peculiar  character.  The  government  as  trustee 
for  the  public,  is  in  possession  of  land,  covered  by  navigable 
water.  The  water,  in  which  the  right  of  navigation  exists, 
constitutes  a  species  of  investiture,  for  where  the  water  flows, 
the  right  of  navigation  is  inalienable.  So  far  is  the  right  of 
the  adjoining  owner  from  being  exclusive,  that  be  is  not  per- 
mitted to  use  the  land  in  such  a  manner  as  to  straiten  the  in- 
terest of  the  public,  or  to  divert  the  water  in  a  degree  injurious 
to  navigation. 

The  propriety  only  becomes  absolute  in  possession,  when 
the  land  is  reclaimed,  or  emerges,  and  when  by  the  absence 
of  the  water,  the  possession  and  interest  of  the  public 
ceases. 

In  the  case  of  Carson  v.  Blaser,  on  a  review  of  the  E  glish 
authorities,  it  was  decided  in  the  state  of  Pennsylvania,  that 
rivers  which  were  navigable  far  above  the  influence  of  the 
tide,  were  not  subject  to  a  right  of  property  in  the  owners  of 
the  adjoining  banks.  Mr.  chief  justice  Tilghman  was  of 
opinion,*  that  the  common  law  principle  could  not  be  appli- 
cable to  the  Susquehanna  and  Delaware,  and  other  large 
rivers,  because  the  laws  of  the  state  of  Pennsylvania  declared 
these  rivers  to  be  highways,  and  regulated  the  fisheries  in 
them ;  and  this  he  considered  incompatible  with  the  common 
law  right:  but  the  cjurt  which  decided  the  case  of  Adams  «. 

VOL.  V.  25 
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Pease,  assumed  that  the  CounecticiU  river  was  a  highway, 
and  that  the  legislature  had  the  full  power  of  regulating  fish- 
eries aud  every  other  public  interest  in  the  river.  The  power 
of  regulation  was  not  considered,  as  in  the  case  of  Carson  v. 
Blaser,  incompatible  with  the  private  right  of  property.  The 
argument  of  Mr.  chief  justice  Tilglimau  proceeded  upon  the 
doctrine  that  such  a  power  of  regulation,  as  was  exercised  by 
the  legislature  of  Pennsylvania,  was  inconsistent  with  the 
common  law  right  of  property,  in  waters  above  the  flow  of 
the  tide ;  but  though  adjoining  proprietors,  have  in  England, 
a  property  in  fresh  water  rivers  above  the  tide,  the  govern- 
ment has  undoubtedly  a  power  to  regulate  fisheries,  and  to 
provide  for  the  regulation  of  every  public  interest:  and  all 
public  rivers  which  are  capable  of  being  navigated  by  any 
species  of  water  craft. 

We  apprehend  that  the  learned  judge  misconceived  the 
common  law  right  of  property  in  public  rivers.  The  proprie- 
tary right  of  the  sovereign  in  the  soil  is  by  no  means  essen- 
tial to  4he  public  right,  in  virtue  of  which  is  exercised  his 
prerogative,  and  the  power  of  regulation.  If  the  right  of 
property  in  the  shore  of  the  sea,  vested  in  the  proprietors  of 
the  adjoining  land,  the  rule  on  this  subject  being  reversed, 
the  rights  which  are  rested  in  the  sovereign,  as  conservator 
of  the  public  interests,  would  still  be  the  same,  and  the  right 
of  property  would  be  held  in  strict  subserviency  to  the  inte- 
rests of  the  public  in  reference  to  fisheries,  navigation  and 
franchises. 

The  right  of  the  sovereign  in  the  soil  and  in  the  shore  of 
the  sea,  is  that  of  occupation,  and  a  property  is  vested  in  the 
supreme  head  of  the  state,  because  of  his  occupancy,  as  trus- 
tee for  the  public 

When  islands  arise  from  the  sea  intra  fauces  ierrarum, 
they  belong  to  the  sovereign  because  they  emerge  from 
waters  of  which  he  is  the  occupant  by  his  navies  and  ships ; 
and  he  has  the  like  occupancy  of  the  shore  within  the  ordi- 
nary flow  of  the  tide,  and  where  ships  are  moored — ^viz. 
between  high  and  low  water  mark. 
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This  principle  extends  as  far  as  the  influence  of  the  tides 
is  felt,  for  all  tide  waters  are  regarded  as  arms  of  the  sea.  It 
does  not  apply  to  navigable  streams  above  the  flow  of  the 
tide,  for  the  law  assigns  a  property  in  such  rivers  to  those  who 
have  lands  on  each  side  thereof.  That  a  title  to  the  shore 
of  the  sea  and  to  islands  emerging  from  its  waters,  depends 
upon  the  doctrine  of  occupancy,  is  apparent,  though  it  may 
not  be  so  evident  that  the  same  principle  applies  to  navigable 
rivers,  as  distinguished  from  waters  above  the  flow  of  the 
tide.  In  the  nature  of  things,  there  is  certainly  no  reason- 
able distinction  in  reference  to  this  principle,  between  the 
waters  of  a  stream  above  and  below  the  uncertain  limit  of 
the  tide ;  but  if  the  rule  is  applicable  to  arms  of  the  sea,  their 
extent  can  only  be  determined  by  the  flow  of  the  tide.  So 
that  it  is  simply  a  question  of  boundary.  The  general  rule 
of  law  is,  that  every  species  of  property  has  an  immediate 
owner,*  and  therefore  the  right  of  property  in  all  highways, 
is  vested  in  those  who  own  the  adjoining  land,  subject  only, 
to  that  jurisdictional  and  prerogative  right,  which  for  th^ 
security  of  the  public  interest,  is  exercised  by  the  sovereign 
power. 

The  rule  of  the  common  law  was  reversed  in  the  state  of 
Massachusetts  by  the  ordinance  of  1641,  and  yet  the  power 
of  regulating  fisheries,  ferries,  wharves,  &c.,  exists  in  the 
government,  and  is  always  exercised  to  the  same  extent,  in 
all  public  waters,  as  if  the  right  of  soil  was  vested  in  the  state. 
Although  proprietors  of  the  shore,  and  of  the  land  covered 
with  water,  have  the  same  right  of  soil  as  the  king  at  com- 
mon law,  they  cannot  without  the  authority  of  the  legisla- 
ture, erect  wharves  upon  the  shore  or  bridges  across  navigable 
streams.  No  ferry  can  be  established,  without  the  sanction 
of  government;  and  laws  restricting  the  private  right  of  fish- 
ery, have  always  been  enacted  by  the  legislature.  The  right 
of  property  in  that  state,  exists  in  navigable  waters,  divested 

<  3  BL  Comm.  364. 


Digitized  by  LjOOQIC 


276  THE    RIOHTS    OF    THE    PUBLIC 

of  its  usual  qualities.  It  is  not  exclusive,  but  is  considered 
quite  compatible  with  an  exclusive  occupation  by  the  govern- 
ment; and  if  the  proprietor  of  the  soil  should  disturb  this  right 
of  occupation,  he  would  be  indictable  for  a  nuisance. 

On  the  other  hand,  in  Pennsylvania,  where  the  doctrine  is 
established,  that  the  right  of  property  as  well  as  of  jurisdic- 
tion, is  vested  in  the  state,  not  only  in  tide  waters  but  in  all 
public  streams,  because  the  power  of  regulation  is  supposed 
to  be  incompatible  with  a  right  of  soil  in  private  persons,  a 
certain  interest  is  recognised  in  proprietors  adjoining  a  stream 
above  tide  water,  which  has  many  of  the  incidents  of  a  right 
of  property  in  the  bed  of  the  riven 

In  the  case  of  Carson  v.  Blaser,  Mr.  justice  Yeates  said :  ^  I 
have  understood  the  settled  usage  to  be,  that  the  owners  of 
lands  on  the  margin  of  tlie  Susquehanna  or  the  islands  therein, 
upon  their  clearing  out  a  pool  of  reasonable  extent,  immedi- 
ately opposite  to  their  respective  shores,  had  and  exercised 
'  the  sole  right  of  drawing  seines  therein.''  Some  of  the  acts 
of  the  state  certainly  do  seem  to  recognise  an  interest  of  this 
kind  in  proprietors  adjoining  the  Susquehanna,  and  whether 
it  is  an  absolute  riglit,  or  only  a  right  of  temporary  occupancy, 
it  is  an  interest  appnrtenant  to  the  lands  adjacent. 

Whether  as  a  general  principle,  a  right  of  property  exists 
in  such  adjacent  owners,  or  in  the  state,  there  can  be  no 
dou'jt  that  conveyances  made  by  the  goveniment  may  re- 
serve a  right  of  property  in  the  beds  of  rivers,  above  tide 
vviiter,  to  the  state. 

Mr.  chief  justice  Tilghman  said,  in  the  case  cited,  that  it 
had  never  been  clainiod  that  every  owner  of  the  bank  of  the 
Susquehanna,  owned  all  the  islands  nearest  to  that  bank. 
According  to  the  rule  of  the  common  law,  the  bed  of  the  river 
would  belong  to  the  owners  of  the  bank,  and  the  same  rule 
applies  to  the  islands :  but  most  of  the  titles  in  this  country 
are  traceable  to  grants  from  the  govemment  to  the  early  pro- 
prietors, and  it  was  never  supposed  to  be  the  intent  of  the 
:i:overnment  to  convey  the  islands  as  appurtenant  to  the  ad- 
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joining  bank,  unless  they  were  expressly  included  in  the  sur- 
reys. Where  an  interest  in  the  bed  of  the  river  passes  to 
the  proprietor  in  such  grants  by  intendment  of  law,  it  would 
seem  to  he  a  qualified  property,  appurtenant  to  the  shore,  and 
partaking  of  none  of  the  incidents  of  an  exclusive  title.  The 
private  right  of  the  sovereign  to  the  soil  of  tide  waters  may 
be  aliened,  and  when  reclaimed,  the  bed  of  the  sea  as  well  as 
its  shore  will  vest  exclusively  in  the  grantee.  Navigable 
water  alone  is  inalienable,  and  the  principle  that  the  right  of 
navigation  is  an  inalienable  trust  for  the  public,  is  applicable 
to  all  public  streams,  as  well  above  tide  water  as  below;  but 
the  inalienability  of  the  public  right  extends  only  to  the  use  of 
the  waters  as  a  highway. 

Blundell  v.  Catterall,^  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  &c.  Plea,  as  to  the  tres- 
passes committed  on  the  close,  and  on  that  part  between  the 
high  and  low  water  mark,  a  public  right  of  way,  &c.,  and  a 
right  of  bathing  in  the  adjoining  sea,  and  for  that  purpose  of 
going  and  returning  into  and  over  said  close,  for  the  purpose 
of  bathing,  &c. 

The  plaintiff  was  the  lord  of  a  manor  on  the  river  Mersey, 
an  arm  of  the  sea,  and  owner  of  the  shore,  and  had  the  ex- 
clusive right  of  fishing  therein.  The  defendant  had  driven 
machines  over  the  shore,  in  which  he  carried  persons  to  the 
water  for  bathing,  and  from  whom  he  had  received  a  certain 
compensation* 

The  majority  of  the  court  of  king's  bench  were  of  opinion, 
that  the  right  of  passing  and  repassing  on  the  shore  of  the 
sea,  was  not  a  conunon  law  right  in  the  public,  Mr.  justice 
Best  dissenting. 

There  was  no  question  in  this  case  that  the  sea,  the  <' great 
highway  of  the  world,"  was  common  to  all;  and  it  was  not 
disputed,  that  the  interest  of  the  king  in  the  water  was  in- 
alienable as  a  trust  for  the  public ;  but  the  decision  was  in 

'  5  B.  &  A.  268. 
25'' 
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substaace^  that  the  highway  was  confined  to  the  water,  and 
was  not  a  general  right  of  passing  and  repassing — a  right  of 
navigation  and  not  a  right  of  way. 

The  lord  of  the  manor  as  grantee  of  the  king,  had  the  sanie 
interest  as  tlie  king  had.  Tlie  king  had  the  right  of  soil  in 
the  shore  in  general,  and  the  public  had  a  right  of  way  over 
it;  but  tlie  king  might,  by  structures  erected  upon  the  shore, 
diminish  the  right  of  way  by  straitening  the  water,  and 
wharves  and  buildings  thus  erected  miglit  be  held  by  a. gran- 
tee discharged  of  the  trust,  the  public  right  of  navigation  hav- 
ing ceased.  Mr.  justice  Best  said  that  the  shore  of  the  sea 
was  admitted  to  have  been  at  one  time  the  property  of  the 
king,  and  that  from  the  general  nature  of  this  property  it 
could  never  be  used  for  exclusive  occupation;  but  this  is  only 
true  of  the  right  of  navigation  over  the  water.  The  king 
might  have  an  exclusive  property  in  the  shore  when  the 
water  was  excluded,  and  this  interest  might  be  conveyed  to 
individuals. 

There  is  in  this  respect  an  important  difference  between 
the  rules  of  the  civil  law  and  of  the  common  law.  In  Justi- 
nian, the  law  is  thus  laid  down :  Dt  usu  tt  proprieiate  liiith 
rum,^  Littarum  quoque  vs^is  publicus  eaty  eijure  gentium^ 
sicut  ei  tpsius  maris;  ei  ob  id  cuilibtt  liberum  est  casam 
ibi  ponere  in  quam  se  rscipeatj  sieut  retia  siccare^  ei  ex 
mari  deducere :  Proprietas  auietn  eorum  potest  intetligi 
nullius  esse,  sed  ejusdem  Juris  esse,  cvjus  et  mare,  et  quae 
subjacei  mari  terra  vel  arena. 

No  such  right  exists  in  the  public  at  the  common  law  to 
erect  buildings,  even  for  a  temporary  purpose,  to  dry  nets  or 
to  disturb  the  soil.  The  right  of  the  public  is  merely  a  right 
of  navigation,  and  relates  to  the  use  of  the  water  alone.  The 
public  have  no  common  right  as  connected  with  the  proprie- 
tary interest  of  the  king  in  the  soil.  Unlike  the  Jus  publicum, 
this  is  not  an  interest  which  is  vested  in  the  king  for  the 
benefit  of  the  public. 


8,5. 
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The  right  of  property  which  the  commoa  law  assigns  to 
the  king,  the  civil  law  vests  in  the  public. 

By  the  civil  law/  Lapilli  et  gemmse  et  cetera  qua  in  lit- 
tore  maris  inveniuntur  Jure  naturali  statim  inventoris 
fiunt;  but  by  the  common  law,  wrecks  and  things  found 
upon  the  sea  shore,  do  not  belong  to  the  finder,  but  where 
the  owner  is  unknown,  to  the  king  or  his  grantee,  or  to  some 
person  by  prescription. 

The  occupant  of  islands  arising  from  the  sea,  becomes  by 
the  rule  of  the  civil  law  its  proprietor;  but  such  islands  belong 
.at  the  common  law  to  the  king,  vesting  in  him  as  an  acquest 
by  the  sovereign  right  of  occupancy. 

It  is  by  this  title,  and  not  in  virtue  of  any  public  trust,  that 
the  shore  and  the  soil  of  the  sea  is  vested  in  the  tovereign. 
It  is  not  an  interest  necessary  to  the  power  of  regulation. 
This  is  a  right  which  is  independent  of  the  private  right  of 
property,  and  disconnected  with  it. 

The  civil  law  having  vested  an  absolute  title  in  the  sove- 
reign for  the  benefit  of  the  public,  in  all  rivers,  their  banks, 
&c.,  they  can  belong  to  no  individual  and  are  out  of  com- 
merce: the  king  only,  regulates  the  use  of  them.* 

The  public  have  not  only  a  right  of  navigation  which  is 
inalienable  according  to  the  principles  of  the  civil  law,  but  a 
right  to  use  the  shore  between  high  and  low  water  marks, 
and  the  land  reclaimed  from  the  sea,  for  every  purpose  con- 
sistent with  those  regulations  prescribed  by  law*  If  the  case 
of  Blundell  v.  Catterall  had  been  governed  by  the  principles 
of  the  civil  law,  the  exclusive  right  of  the  lord  of  the  manor 
could  not  have  been  sustained,  and  (he  public  might  freely 
have  exercised  the  right  of  bathing  and  of  paaiiag  over  the 
shore  as  a  highway.  The  king  himself  would  have  held  the 
shore  subject  to  the  right  of  the  public,  and  his  grantee  could 
have  held  an  estate  by  no  other  right  than  the  sovereign 
himself.    It  would  seem  that  in  these  United  States  the  right 

■  &  18.  *  See  New  Orle&ni  «.  United  Sutes,  10  Pet  662. 
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of  the  public  is  indefeasibley  and  as  ezteimve  as  in  those 
conntries  where  the  priuciples  of  the  civil  law  prevaiL  Tbeie 
cannot  be  as  in  Ekigland,  a  personal  interest  of  the  sorereign, 
which  is  distinguished  from  the  public  interest  Whatever 
interest  is  vested  in  the  state,  is  held  by  the  government  for 
the  benefit  of  all ;  and  every  use  will  be  permitted  to  all, 
which  is  consistent  with  the  public  good. 

Still,  the  principle  of  the  civil  law,  that  a  right  of  property 
in  which  the  public  have  an  interest  is  inalienable,  is  not  ap- 
plicable to  the  bed  of  the  sea  if  reclaimed  from  the  water. 
The  right  of  navigation  alone  is  an  inalienable  trust,  and  an 
exclusive  property  may  be  granted  in  the  soil  to  private  per- 
sons. This  private  right  will  be  held  by  individuals,  precisely 
as  it  would  have  been  holden  by  the  government,  exclusive 
only  of  the  public  right  when  the  lau<i  has  ceased  to  be  covered 
with  water. 

In  fresh  water  rivers  where  the  tide  does  not  flow,  the 
right  of  navigation  and  of  franchise,  is  the  same  as  in  arms  of 
the  sea,  where  the  soil  has  become  vested  iis  the  a4)oiniag 
proprietors.  The  policy  of  the  law  by  whidi  the  proprietary 
interest  is  distributed  between  the*  government  and  adjoinii^ 
owners,  creates  the  same  distinction  between  the  public  right 
and  the  private  interest,  as  in  tide  waters.  If  the  government 
should  grant  to  an  individual  an  arm  of  |he  sea  in  sweeping 
terms,  nothing  more  would  pass  than  would  be  capable  of 
being  prescribed  for,  viz.  all  that  might  be  enjoyed  without 
diminishing  the  right  of  the  public  As  the  same  principle 
applies  to  waters  above  the  flow  of  the  tide,  the  same  result 
follows.  The  law  itself,  which  assigns  by  a  general  rule,  to 
adjoining  owners,  the  same  interest  which  it  vests  in  the  gov- 
ernment, below  tide  waters,  reserves  every  thing  which  is 
necessary  to  the  exercise  of  the  public  right  of  navigation. 
A  power  of  regulation  is  always  reserved,  because  necessary 
to  the  administration  of  the  trust.  To  this,  the  right  of  pro- 
perty is  subordinate.  The  government  may  prescribe  the 
use  which  the  proprietor  shall  make  of  the  soil  covered  with 
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water,  and  may  restrain  the  right  of  taking  fish,  in  which  he 
has  an  absolute  interest,  though  the  proprietary  interest  may 
be  thus  rendered  wholly  unavailable.  If  this  power  of  regu- 
lation and  control  was  inconsistent  with  any  property  in  the 
soil,  the  opinion  of  Mr.  chief  justice  Tilghman,  that  a  pro- 
perty did  not  vest  in  any  private  person,  would  be  undoubt- 
edly correct.  In  truth  a  quasi  right  of  property  vests  in  the 
owner  of  the  adjoining  shore ;  an  interest  not  exclusive,  but 
subordinate  to  other  and  higher  rights,  and  measured  by  the 
extent  of  the  power  of  legislative  regulation.  The  right  of 
franchise  is  a  right  of  prerogative,  which  is  vested  in  the  gov- 
ernment in  virtue  of  the  power  of  regulation.  It  is  incident 
to  the  trust  held  by  the  government  for  the  public,  and  not  to 
any  right  of  soil  which  in  England  is  vested  in  the  sovereign 
as  proprietor.  It  must  exist  therefore,  wherever,  by  rea^ 
son  of  the  presence  of  navigable  waters,  the  public  have  a 
right  of  navigation. 

In  England,  the  power  of  granting  the  right  to  establish 
ferries  and  to  build  bridges,  is  a  part  of  the  jus  regium,  of 
the  same  character  as  the  right  to  establish  ports  on  tide 
waters.  The  right  to  regulate  ferries,  bridges,  &c.,  was  a 
part  of  that  power  of  regulation,  which  Mr.  chief -justice  Tilgh- 
man considered  so  inconsistent  with  any  property  in  a  private 
citizen.  If  any  proprietary  interest  vested  in  private  persons, 
was  incompatible  with  the  right  of  franchise  existing  in  the 
government,  or  with  the  power  of  regulating  franchises  held 
in  right  of  the  state,  it  would  furnish  a  decisive  reason  for 
assigning  an  exclusive  property  to  the  state  in  all  public 
waters;  but  the  right  of  franchise  is  in  no  manner  incident  to 
that  proprietary  interest  which  belongs  to  the  riparian  own- 
ers, above  the  flow  and  reflow  of  the  tide  and  to  the  sovereign 
below  it. 

The  jurisdictional  right  always  existing,  where  the  public 
have  an  interest  in  navigable  waters,  is  independent  of  any 
private  right  of  property  which  is  subject  to  the  paramount 
authority  of  the  government. 
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ART.  Ill OPINION  OF  THE  SUPREME  COURT  OF 

NORTH  CAROLINA  IN  THE  CASE  OF  THE  STATE 

OF   NORTH   CAROLINA    V.  FRANCIS   E.  RIVES 

DECEMBER  TERM,  1844. 

[The  Editor!  bad  intended  to  praftee  the  trtielo  on  tfab  tnlijeel  in  the  Jamnrf 
Namber  with  the  infomuitioQ  that  it  had  been  fnrniebed  hf  a  very  enineiil 
jurift,  and  that  the  editon  oioet  not  be  ondcntood  to  cndone  all  the  eoodn- 
Bions  to  which  he  had  airivod.  The  rabject  is  one  offreat  intereet,  and  the 
Tiewt  and  practice  of  the  proieasion  to  the  north  do  not  eoineide  with  him. 
We  are  indebted  to  the  aame  gentleman  ibr  the  IbUowinf  article.] 

The  decision  of  the  superior  court  of  the  county  of  North- 
ampton in  the  state  of  North  Carolina,  which  was  the  sub- 
ject of  comment  in  the  January  number  of  this  joamal,  has 
not  been  sustained  by  the  supreme  court  of  that  state.  The 
supreme  court  considers  it  <<  a  sacred  principle  of  justice  and 
law,  applicable  alike  to  all  persons,  natural  and  corporate, 
that  the  obligation  of  contracts  should  be  enforceid  and  debtors 
prevented  from  retaining  their  property  to  the  disappointment 
of  their  creditors.''  It  refuses  to  discriminate  <^  between  rail- 
road corporations  and  other  corporations,  as  to  their  duty  of 
paying  debts  or  the  modes  of  coercing  them  to  the  perform- 
ance of  their  duty;"  declares,  that  **  their  estates,  real  or  per- 
sonal, are  subject  to  sale  on  Jieri  facias j  in  the  same  manner 
as  those  of  natural  persons,"  and  holds  that  there  is  no  more 
ground  for  exempting  from  sale  the  line  of  rail-road  than  the 
other  property  of  a  rail-road  company.  These  principles  are 
laid  down  and  ably  enforced  in  the  following  opinion  which 
we  take  pleasure  in  laying  before  our  readers.  This  opinion 
was  delivered  in  March,  1845,  and  appeared  in  the  "Peters- 
burg Intelligencer"  of  the  25th  of  that  month.  The  few 
remarks  which  follow  it  are  by  the  editor  of  that  paper. 
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RuFFiN  C.  J.:  This  case  was  treated  at  the  bar  as  depend- 
ing upon  the  question,  whether  the  defendant  gained  a  right 
of  property  by  the  sheriff's  sale  and  conveyance  in  the  part 
of  the  rofad  purchased,  or  in  the  materials  of  which  it  was 
constructed.  We  think  that  a  proper  view  of  the  subject; 
because  the  statutes  which  make  it  an  offence  to  obstruct  tho 
road  or  destroy  its  materials,  have  in  view  the  acts  of  a  per- 
son who  is  not  the  proprietor  of  the  road  or  materials,  but 
acts  wantonly  and  not  in  the  exercise  of  a  right.  The  7th 
section  of  the  charter,  for  example,  provides  that  if  any  person 
shall  wilfully  injure  the  road,  he  shall  forfeit  the  sum  of  ^500 
to  the  company,  to  be  recovered  by  the  company  in  an  action 
of  debt,  and  shall  also  be  subject  to  an  indictment.  So  it  is 
seen  that  the  indictment  is  given  where  the  penalty  is  incur- 
red to  the  corporation,  and  that  cannot  accrue  when  one  enters 
under  the  corporate  conveyance,  or  under  a  sale  on  execution 
against  the  corporation,  provided  such  sale  passes  the  pro- 
perty and  the  purchaser  peaceably  enters  upon  his  right  of 
property. 

The  inquiry  then,  is,  whether  by  the  law  of  this  state  the  writ 
of  Jieri  facias  lies  against  the  land  on  which  a  rail-road  is  laid 
out  ?  It  might  be  material  to  distinguish  between  the  road 
itself  and  the  materials,  such  as  the  iron  and  timber  laid  down 
on  it,  if  the  corporation  had  a  mere  easement  or  right  of  way 
over  the  land;  for  in  that  case  the  law  would  probably,  in 
favour  of  creditors,  regard  those  materials  as  mere  fixtures  of 
an  occupier,  of  land,  which  might  be  severed  and  sold  by  the 
sheriff,  if,  as  the  property  of  a  privileged  corporation,  they 
were  not  altogether  exempted  from  execution.  But  the  court 
does  not  deem  it  needful  to  enter  into  that  question  here,  for 
two  reasons — the  first,  that  the  materials  were  not  severed, 
nor  were  they  sold  as  distinct  from  the  land;  and  the  second, 
that  we  think  the  corporation  had  an  estate  in  the  land,  at 
least  for  a  term  extending  far  beyond  the  duration  of  those 
materials,  and  therefore  that  they  had  lost  their  distinct  cha- 
racter as  personal  chattels,  and  were  sunk  into  the  realty. 
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We  have  said  that  the  corporation  had  an  estate  in  the  land 
laid  off  for  the  road.  Both  the  express  provisions  of  the  char- 
ter, and  the  necessity  of  the  case,  lea^  to  that  conclusion.  The 
dd  section  enacts,  that  after  the  assessment  and  payment  of 
the  damages,  the  company  may  enter  upon  the  land  con- 
demned and  hold  it  to  their  use  and  benefit,  for  the  purpose 
of  preserving  and  keeping  up  the  road  during  the  continuaooe 
of  the  corporate  existence  by  the  act  given  to  them  (which  is 
sixty  years),  and  declares  that,  in  all  things,  the  company 
shall  have  the  same  power  and  authority  over  said  land  so 
laid  off  during  their  existence  as  a  corporation  under  the  laws 
of  this  state,  as  though  they  owned  the  fee-simple  therein. 
This  language  can  signify  nothing  less  than  that  the  corpora'*- 
tion  is  the  tenant  of  the  land,  as  the  owner  of  the  legal  estate 
for  the  term  of  sixty  years,subject  to  the  earlier  determinationof 
the  corporation  from  any  cause.  Most  of  the  rail-road  char- 
ters in  this  state  give  an  estate  in  the  land  in  fee.  Some  estate^ 
indeed,  is  necessary  to  the  preservation  or  protection  of  the 
road.  It  is  true  the  act  gives  a  penalty  of  #500  for  destroy- 
ing any  part  of  the  road.  But  that  is  an  inadequate  protec- 
tion ;  for  an  evil  disposed  person  might  bum  a  valuable 
bridge,  or  do  some  other  injury  far  beyond  that  penalty  in 
value,  or  might  intrude  on  the  land  without  actually  obstruct- 
ing the  road ;  and  in  such  cases  the  company  ought  to  have, 
and  no  doubt  has,  remedy  by  action  of  trespass  or  ejectment, 
as  the  tenants  or  owners  of  the  soil.  It  is  true,  the  act  says 
the  company  shall  hold  the  land  <<for  the  purpose  of  pre- 
serving and  keeping  up  the  road,'' — and  it  is  contended  that 
these  words,  at  least,  make  the  e;  tate  conditional,  and  that 
the  condition  is  of  such  a  nature  as  to  defeat  the  estate,  if  not 
performed ;  and  thence  it  was  inferred  that  there  could  be  no 
sale  of  it,  inasmuch  as  that  would  prevent  the  company  from 
performing  the  condition.  As  far  as  respects  the  rights  of  the 
company,  or  the  private  interest  of  its  stockholders,  those  con- 
siderations, if  true,  could  avail  nothing — ^for  the  debtor  has  no 
interest  in  the  question,  to  whom  the  property  shall  go  after 
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a  sale  of  it  for  tlie  payment  of  his  debts.  That  is  a  question 
which,  in  this  case,  may  arise  between  the  reversioner  and 
the  purchaser,  or  between  him  and  the  public.  An  estate, 
upon  condition,  is  not  necessarily  exempted  from  sale  by  exe- 
cution. But  we  do  not  regard  those  words  as  creating  a  con- 
dition, in  its  proper  sense.  They  only  assign  the  reason  why 
the  law  vests  the  estate  in  the  corporation.  The  object  in 
view  was  to  have  the  road,  and  that  is  stated  as  the  justifica- 
tion of  taking  private  property  and  vesting  it  in  the  corpora- 
tion. After  being  thus  taken  at  the  full  value  paid  to  the 
former  owner  and  vested  in  the  corporation,  we  see  no  reason 
why  it  should  not  be  considered  as  absolutely  vested  in  the 
corporation  during  its  existence,  or  in  its  assigns  during  the 
whole  period  for  which  it  was  taken.  In  the  case  of  common 
and  free  highways,  the  public  have  only  an  easement,  and 
therefore  the  remedy  for  obstructing  the  passage  over  it  is  by 
indictment  merely.  But  the  estate,  the  right  of  soil,  remains 
in  the  original  proprietor,  who  has  an  action  for  an  injury  to 
the  land  as  the  owner  of  the  soil,  as  he  might  have  in  respect 
to  any  other  part  of  his  land.  But  in  the  case  of  a  rail-road, 
it  would  be  manifestly  incongruous  not  to  give  to  the  corpo- 
ration the  action  for  destroying  embankments  and  the  super- 
structure of  the  road,  which  the  company  erected  with  its 
funds,  but  to  give  such  action  to  the  original  owner  of  the  land. 
From  the  nature  of  things,  therefore,  the  necessary  construc- 
tion of  a  charter  for  such  a  corporation  must  be  to  vest  an 
estate  in  the  land  in  the  company,  unless  it  be  clear  that  the 
contrary  was  intended. 

Having  ascertained  that  the  corporation  has  an  estate  in  the 
land  and  not  a  mere  easement,  it  seems  to  follow,  that  such 
estate  is  liable  to  execution.  lu  reference  to  corporations 
generally,  it  certainly  is  true,  that  in  our  law  their  estates, 
real  or  personal,  are  subject  to  sale  on  fieri  facias,  in  the 
same  manner  as  those  of  natural  p  ;n  ons.  By  the  act  of  1820, 
the  phiinlitT,  in  a  judgment  against  a  corporation,  is  entitled 
to  either  a  distringas  ov  a  fieri  facias,  vmd  they  may  be  levied 
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on  the  money,  goods,  chattels,  lauds  and  tenements  of  the  cor- 
poration.^ Therefore,  it  is  clear,  that  this  land  is  Hable  to  exe- 
cution, unless  it  be  exempted  therefrom  either  by  the  express 
provision  of  a  statute,  or  the  necessary  inference  of  a  legisla- 
tive intention  to  that  effect.    There  is  no  such  express  enact- 
ment.    If  there  was,  it  would  be  conclusive ;  for,  doubtless, 
the  legislature  can  prescribe  what  shall  or  shall  not  be  the 
subjects  of  execution.     But,  it  was  contended  for  the  state, 
that  such  exemption  arose  from  the  nature  of  the  property 
vested  in  the  company  and  its  purposes,  and  from  the  interest 
of  the  public  in  the  road.     It  was  urged  in  reference  to  the 
interests  of  the  corporation,  that  the  preservation  of  their  ftan- 
chise  of  receiving  toll,  which  depended  on  their  remaining  in 
possession  of  and  keeping  up  the  road,  and  their  liability  to 
penalties  and  pains  for  not  keeping  up  the  road,  presented  con- 
siderations of  so  much  more  weight  than  any  which  the 
mere  satisfaction  of  a  debt  to  an  individual  docs,  that  the  law 
ought  not  to  take  from  it  the  land  to  which  that  franchise  is 
annexed.     We  agree  that  the  franchise  itself  cannot  be  sold. 
It  is  intangible  and  vested  in  an  artificial  being  of  a  particular 
organization,  suited,  in  the  view  of  the  legislature,  to  the  most 
proper  and  beneficial  use  of  the  franchise;  and  therefore,  it 
cannot  be  assigned  to  a  person,  natural  or  artificial,  to  which 
the  legislature  has  not  committed  hs  exercise  and  emolument 
We  admit  also,  that  the  right  of  passing  or  of  transporting 
persons  or  things  over  the  land  of  another  for  toll,  is  but  an 
easement  united  with  a  franchise,  and  is  not  distinguishable 
in  this  respect  from  other  franchises.    Yet,  it  will  not  follow 
that  if  the  grantee  of  a  franchise,  whether  a  natural  person  or 
a  body  politic,  has  a  vested  property  in  a  tangible,  personal 
or  real  thing,  that  such  thing  may  not  be  taken  in  execution, 
although  it  be  useful  or  indispensable  to  the  most  beneficial 
or  even  any  enjoyment  of  the  franchise ;  unless,  indeed,  it  be 
declared  by  the  legislature  not  to  be  liable  to  distress  or  sale. 
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It  may  be  very  unfortunate,  and  cause  much  loss  in  a  pecu- 
niary sense  to  arrest  the  exercise  of  a  franchise  by  depriving 
its  proprietor  of  an  estate  or  thing  needful  to  its  exercise, 
when,  of  the  two,  the  franchise  or  the  tangible  thing,  the 
former  is.  much  the  more  valuable.  We  regret  sincerely,  that 
it  has  hitherto  escaped  the  attention  of  these  companies,  and 
of  the  legislature,  that  soifie  act  was  necessary  in  order  that 
such  sales,  when  unavoidable,  might  be  made  with  the  least 
loss  to  the  debtors,  and  the  greatest  advantage  to  the  creditors 
and  purchasers,  by  providing  for  the  keeping  of  the  franchise 
with  the  estate.  Or,  if  it  so  please  the  legislature,  an  act 
might  provide  for  putting  the  road  into  the  hands  of  a  receiver, 
and  subjecting  the  income  to  the  creditors,  instead  of  the 
estate  in  the  land,  stripped  of  the  franchise.  But  nothing  of 
either  kind  has  been  done,  and<  those  are  considerations  for 
the  legislature,  as  to  their  future  action ;  and  cannot  influ- 
ence the  decision  of  the  court  as  to  rights  of  the  creditors  of 
these  corporations  under  a  difi'erent  state  of  the  law.  The 
question  for  us  is,  between  the  necessity,  on  the  one  band,  of 
subjecting  the  tangible  property  of  this  corporation  to  sale  for 
its  debts,  although  at  the  expense  of  the  suspension  or  loss  of 
its  franchise,  or,  on  the  other  hand,  of  saying  that  the  creditor 
has  no  remedy  whatever,  and  that  the  corporation  may  keep 
its  property  and  enjoy  its  profits  in  defiance  of  moral  right  and 
the  process  of  the  law.  Between  these  alternatives,  a  court 
of  justice  cannot  hesitate.  If  the  corporation  has  means  to 
pay  its  debts  and  will  not,  or,  if  it  has  contracted  debts  which 
it  is  not  able  to  pay  without  a  sale  of  its  property,  we  can 
only  say,  that  it  is  the  duty  of  the  court  to  enforce  payment 
by  a  sale  of  the  corporate  property,  bo  the  consequences  Xq 
the  pecimiary  interests  of  the  corporation  what  they  may. 
The  law  is  not  responsible  for  those  consequences ;  but  they 
have  been  brought  on  the  corporation  by  the  want  of  integrity 
or  prudence  in  its  management.  It  is  a  sacred  principle  of  jus- 
tice and  law,  applicable  alike  to  all  persons,  natural  and  cor- 
porate, that  the  obligation  of  contracts  should  be  enforced, 
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and  debtors  prevented  from  retaining  their  property  to  the 
disappointment  of  their  creditors.  And  it  is  likemse  a  prin- 
ciple of  equity  and  policy  that  all  debtors  should  be  placed  on 
the  samf  footing;  and,  consequently,  that  what  one  is  com- 
pelled to  yield  up  toliis  creditor,  another  shall  not  be  allowed 
to  keep  to  his  own  use.  Against  the  operation  of  those  sound 
and  salutary  maxims  of  morak  and  law,  it  requires  mndi 
more  to  be  opposed  than  an  argument  of  inconvenience,  that 
the  debtor  loses  much  more  than  the  creditor  gets.  Still,  it  is 
to  be  replied,  that  the  creditor  is  entitled  to  his  debt  at  all 
events,  and  that  he  ought  to  have  it,  even  at  that  expense 
rather  than  not  at  all  Therefore,  an  execution  against  the 
property  of  a  corporation,  which  the  law  expressly  gives 
against  all  corporations,  must  be  satisfied  out  of  its  property, 
provided  only  that  such  property  be  withm  the  description  of 
goods,  chattels,  lands  or  tenements^'  When  the  law  awards  an 
execution  of  that  kind,  how  can  the  court  say,  without  a  di- 
rection from  the  legislature,  that  it  shall  not  be  served  on  chat^ 
tels  or  certain  lands  of  the  corporation,  because  it  would  be  a 
detriment  to  the  corporation  to  be  deprived  of  them.  There 
is  no  mischief  in  the  case  comparable  to  that  of  leaving  just 
debts  unpaid— debts  necessarily  contracted  for  the  labour  or 
property  of  the  creditor  employed  in  constructing  the  road. 
That  would  be  the  view  properly  to  be  taken  of  the  law,  if 
there  were  no  special  provision  in  the  charter  of  this  company, 
denoting  an  intention  that  its  property  should  be  liable  to  exe- 
cution. But  there  is  an  express  provision  of  that  kind.  By 
the  charter,  the  company  has  the  faculties  .of  suing  and  being 
sued,  and  is  to  enjoy  all  the  rights,  privileges  and  immunities 
of  a  body  politic ;  and  by  the  4th  section,  for  the  damages  as- 
sessed for  entering  on  land  and  taking  stone,  earth  and  timber 
for  making  the  road,  the  execution  is  Expressly  given  against 
this,  <<as  against  other  corporations."  It  is  true,  that  the  act 
specifies  but  one  case,  in  which  it  gives  execution.  But  there 
is  no  reason  why  a  peculiar  preference  should  be  given  to 
that  demand  above  all  others,  as  to  the  mode  of  obtaining 
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salisractiou.  That  case  was  particularly  mentioned, because  it 
was  proper  to  give  a  summary  assessment  of  the  damages  and 
speedy  satisfaction  of  them,  as  a  justification  for  the  taking  of 
private  property.    But  when  another  debt  is  reduced  to  judg- 
ment by  the  regular  course  of  law,  that  ought  also  to  be  satis- 
fied in  like  manner ;  and  hence,  the  particular  case  mentioned 
in  the  act  is  not  to  be  looked  on  as  one  to  which  a  peculiar 
remedy  is  annexed,  but,  rather,  as  an  example  of  the  mode 
in  which  payment  of  the  debts  of  this  corporation  was  to  be 
obtained,  that  b,  by  making  its  property,  including  of  course 
all  its  property,  liable  to  execution  for  its  debts,  as  the  pro- 
perty of  corporations  generally  is  liable  on  execution  for  their 
debts.     In  other  words,  it  was  not  intended  to  discriminate 
between  rail-road  corporations  and  other  corporations  as  to 
their  duty  of  paying  debts,  or  the  modes  of  coercing  them  to 
the  performance  of  their  duty.   It  was  admitted  by  the  coun* 
sel  for  the  state,  that  this  proposition  must  be  received  as  true^ 
in  respect  to  all  the  other  property  of  the  company,  except 
the  laud  on  which  the  line  of  road  runs,  such  as  the  cars,  lo- 
comotives, supply  of  wood,  timber  and  iron  not  laid  down, 
and  land  purchased  for  depots ;  but  it  was  insisted  that  ii  was 
different  with  respect  to  the  land  forming  the  road  itself.  The 
exemption  of  that  was  claimed  upon  the  ground  that,  by  the 
sale  of  it,  the  corporation  itself  ceased ;  so  that  to  inatanti  the 
land  reverted  to  the  former  owner,  and,  consequently,  the 
purchaser  got  nothing;  and  so,  as  the  law  does  nothing  in 
Tain,  and  especially  when  attended  with  such  destructive  con* 
sequences,  it  was  inferred  that  there  could  be  no  such  sale.  But 
the  position  is  not  true,  that  the  corporation  is  dissolved  by 
the  sale  of  a  part  of  the  road,  nor,  indeed,  immediately  upon 
the  sale  of  the  whole  road,  as  it  seems  to  us.  It  may  be  cause 
of  forfeiture,  if  insisted  on  by  the  state ;  and  without  any  pro- 
secution, it  may,  in  process  of  time,  amount  to  a  forfeiture. 
But,  by  the  express  provision  of  the  statute,  it  requires  a  dis- 
use of  the  corporate  privileges  and  powers  for  two  years  to 
amount,  of  itself,  to  a  forfeiture.    Now,  althoug!i  it  be  gene- 
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rally  true,  that  upon  the  expiration  of  a  corporation  or  Its  dis- 
solutiouy  unless  otherwise  provided  by  statute,  the  real  estate, 
undisposed  of,  will  revert  to  the  donor  or  original  owner ;  yet, 
that  is  only  true  as  to  such  estate  as  remains  in  the  corpora- 
tion at  the  moment  of  its  dissolution,  and  does  not  apply  to 
such  as  had  been  divested  out  of  it  either  by  its  own  act  or  by 
the  act  of  law.  In  this  case  therefore,  the  sale  was  not  vain, 
but  the  purchaser  got  the  estate  in  the  land  which  belonged 
to  the  company.  If  that  was  not  so  by  the  common  law,  it 
would,  we  think,  necessarily  be  so  upon  the  construction  of 
our  statute,  which  gives  the  writ  of  fieri  facias  against  the 
company ;  for,  instead  of  arguing  that  there  should  be  no  sale^ 
because  the  purchaser  gets  nothing,  the  argument  is  tlie 
other  way,  that  the  purchaser  does  get  the  estate,  because  the 
sale  of  it  is  authorized;  and,  therefore,  even  upon  a  subse- 
quent dissolution  of  the  corporation,  the  laud  would  not  revert 
until  by  lapse  of  time  the  charter  would  have  expired.  But, 
really,  there  is  no  more  ground  for  exempting  the  line  of  road 
than  the  other  property  of  the  company ;  for  its  operations, 
the  beneficial  use  of  the  road  either  to  the  company  or  the 
public,  is  as  eflfectually  suspended  by  the  sale  of  all  its  other 
effects  as  by  that  of  the  road  itself.  Indeed,  it  must  be  sup- 
posed, under  our  law,  that  its  personal  effects  have  actually 
been  sold,  or  are  purposely  withheld  and  concealed  by  the 
company ;  because  the  sheriff  cannot  rightfully  sell  land  while 
there  are  personal  chattels.  If  so,  then  the  creditor  is  reduced 
to  the  last  resort,  namely,  on  the  land  for  his  debts,  and  for 
the  reasons  already  given,  it  must  go  rather  than  be  should 
be  defrauded  of  his  debts. 

The  question  has  thus  far  been  considered  in  reference  to 
the  conflicting  claims  of  the  creditor  and  the  corporation  to 
the  protection  of  the  law.  The  counsel  for  the  state,  however, 
interposes,  as  a  farther  and  distinct  objection  to  the  sale  of 
the  road,  the  right  of  the  public  to  the  use  of  it  as  a  highway, 
and  the  necessity  that  the  company  should  retain  the  road  to 
enable  it  to  perform  its  duty  to  the  public  by  keeping  it  up  as 
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a  highway.  This  position  rests  od  the  assumption  that  be- 
cause the  road  is  a  highway,  it  is  ex  vi  terminiy  not  liable  to 
execution.  Now,  we  cannot  assent  to  that  proposition  in  the 
extent  Iiere  laid  down.  Its  correctness  depends  on  the  sense 
in  which  the  term  <<  highway"  is  used,  and  on  the  legislative 
intention  as  to  the  liability  of  the  property  of  rail-road  compa- 
nies for  their  debts.  The  court  said  in  the  case  of  the  Raleigh 
&  Gaston  R.  R.  t;.  Davis,'  that  a  rail-road  is  a  highway ;  but  it 
does  not  follow,  and  certainly  it  was  not  intended,  that  it 
should  be  understood  to  be  a  common  public  highway,  on 
which  all  citizens  were  free  to  pass,  and  which,  from  neces- 
iiity,  could  not  be  the  subject  of  execution,  because  there  is 
uo  estate  in  the  public,  and  because  the  easement  is  exelu^ 
lively  in  the  public  In  that  respect  there  is  an  essential  dif- 
ference between  the  one  kind  ot  roads  and  the  other.  Rail- 
roads, although  publici  Juris  in  some  respects,  are  the  sub- 
jects of  private  property,  and  it  is  in  the  latter  character 
that  they  are  liable  to  be  sold,  unless  forbidden  by  the  legis- 
lature :  not  the  franchise,  but  the  estate  of  the  corporation  in 
the  land,  which  is  a  distinct  thing  from  the  franchise.  In  the 
sense,  that  the  land  and  other  things  taken  for  its  construction 
are  taken  for  a  public  use,  inasmuch  as  it  is  a  mode  of  open- 
ing avenues  of  communication  between  different  parts  of  the 
state,  and  with  other  states,  and,  therefore,  that  it  was  a 
proper  exercise  of  the  right  of  eminent  domain,  we  think  the 
expression  was  correctly  used.  We  have  no  doubt,  too,  that 
it  is  so  in  some  respects  as  to  the  modes  of  enforcing  its 
due  reparation  and  punishing  its  obstruction.  The  latter 
is  expressly  made  an  indictable  offence,  as  is  shown  by  the 
case  now  under  consideration.  The  state  may  compel 
the  company  by  mandamus  to  make  calls  oii  the  cor- 
porators to  the  full  amount  of  their  subscriptions,  and  lay 
out  the  whole  capital  and  the  profits  in  constructing  the 
road  and  keeping  it  in  repair,  if  adequate  and  necessary 
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to  that  encL^  So,  while  the  company  is  in  possession  and 
using  the  road,  it  must  be  indictable  for  non-repair,  npou 
the  settled  principle,  that  they  are  bound  to  repair  by 
their  engagement  to  the  public  in  accepting  their  charter  and 
occupying  the  road. »  But  that  it  is  a  highway  in  the  sense 
that  it  is  not  the  subject  of  execution,  is  quite  a  different 
thing.  That  depends  upon  the  legislature — and  the  silence 
of  the  legislature  as  to  the  liability  of  it  to  execution,  necessa- 
rily leaves  it  thus  liable.  Roads  of  this  kind  have  peculiar 
properties — ^liaving  a  double  aspect,  the  public  service  and 
private  profit.  But  both  must  necessarily  yield,  in  honesty 
and  justice,  to  the  consequences  of  the  impracticability  of 
constructing  and  keeping  up  the  road  by  the  means  provided 
by  the  charter,  and  without  contracting  debts  for  those  pur- 
poses. The  public  does  not  obtain  an  absolute  right  to  re- 
quire the  corporators  to  construct  the  road  by  the  acceptance 
of  the  charter  and  entering  on  the  work.  The  engagement 
of  the  company  is  only  to  lay  out  the  capital  assigned  them 
and  subscribed;  and  to  that  extent  they  may  be  compelled  to 
proceed.  If  that  be  not  adequate,  it  is  simply  a  case  of  mis- 
calculation of  estimates  by  both  sides,  and  the  public  loses 
the  use  of  the  road  on  its  side,  and  the  corporation  loses  its 
purchase  and  capital,  unless  there  be  a  new  agreement,  grant- 
ing farther  facilities  to  the  corporation.  But  suppose  the 
road  to  be  completed  or  kept  up  by  contracting  debts — and 
for  such  purposes  only  can  the  corporation  contract  debts — 
or  suppose  the  company  to  incur  a  liability  for  damages  to 
an  individual;  it  is  plain,  we  have  seen,  thi^t  the  corporation 
ought  to  pay  these  debts  or  damages. 

Now,  can  it  be  imputed  to  the  legislature,  that  it  intended 
in  passing  this  charter,  that  such  debts  should  not  be  paid, 
and  that,  in  order  to  prevent  the  payment  of  them,  the  public 
prerogative  to  a  right  of  way  should  be  asserted,  and,  under 
cover  of  it,  the  road  should  be  preserved  to  the  corporation 

*  The  ate  of  the  Serern  ^  W/e  Sulwaj  Comptny,  3  R  &  Aid.  &16. 
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as  its  private  property?  We  think,  clearly  not  If  such  a 
thing  had  been  asked  for  in  the  charter,  it  would  have  been 
thrown  out  of  either  house  of  the  assembly,  with  disgust  and 
scorn,  if  the  legislature  were  making  the  road  on  the  public 
account  alone,  the  public  faith  would  be  the  guaranty  that 
all  demands  for  labour  or  materials  laid  out  on  it,  should  be 
fairly  paid.  So,  it  was  tibi  the  intention  of  the  legislature, 
that  this  road  should  not  be  paid  for,  or  that  it  should  be 
built  at  the  expense  of  any  person  but  the  corporators.  The 
public  would  not  have  it  on  any  such  terms;  and  if  persons, 
who  have  laid  out  their  money  or  labour  on  it,  cannot  other- 
wise obtain  satisfaction  but  by  a  sale  of  the  road,  there  can 
be  no  doubt,  that  the  public  ought  to  give  up  and  intended 
to  give  up  the  convenience  of  the  road,  rather  than  do  the 
injustice  to  the  citizen  of  denying  him  compensation  for 
making  it  If  the  public  cannot  have  the  road  and  the  cre- 
ditor of  the  company  also  be  paid:  if  one  must  yield,  there 
can  be  no  hesitation  in  saying  that  the  public  ought  and 
would  promptly  yield.  If  the  public  should  insist  upon  its 
rights,  then  it  is  bound  to  make  compensation  to  the  creditor 
out  of  the  treasury;  for  it  ought  not  to  suffer  him  to  remain 
unpaid  for  executing  what  is  claimed  as  a  public  work.  But 
no  such  obligation  has  ever  been  supposed  to  lie  on  the  state; 
simply  for  the  reason,  that  the  corporation  was  properly  liable. 
But  that  cannot  be  rendered  effectually  liable,  unless  through 
the  instrumentality  of  an  execution  served  upon  its  property. 
We  do  not  know,  wherefore  the  company  did  not  pay  the 
debt  for  which  this  sale  was  made.  But  whether  it  arose 
from  want  of  inclination  or  ability,  the  fault  or  misfortune  is 
theirs;  and  the  state  never  could  have  intended  to  interpose 
and  screen  either  a  solvent  or  insolvent  company  from  the 
payment  of  its  debts.  If  the  corporation  be  insolvent,  it 
must,  like  every  other  .insolvent  debtor,  give  up  its  property, 
unless  the  state  either  assumes  its  debts,  or  by  a  plain  and 
unequivocal  act  declares  the  exemption  of  its  property.  If 
the  state  chooses  still  to  have  a  rail-road,  it  may  either  enable 
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this  corporation  to  enter  on  the  land  again,  making  compen- 
sation for  it,  if  it  be  not  already  endowed  with  the  power,  or 
a  new  charter  may  be  granted  to  another  company,  or  it 
may  be  executed  by  the  state  directly.  But  by  constituting 
a  corporation  to  execute  this  work  and  to  have  property  in 
it;  by  enacting  that  the  Jieri  facias  shall  run  against  the  pro- 
perty of  corporations  generally;  by  not  exempting  the  pro- 
perty of  the  rail-road  company  from  the  general  liability  of 
corporate  property  to  execution;  and  by  declaring  in  some 
cases  that  execution  should  run  against  i/'^^as  against  other 
corporations;"  the  legislative  intention  must  clearly  be  under- 
stood to  have  been,  that  the  public  right  to  the  use  of  the 
road  should  be  dependent  upon  the  ability  of  the  corporation 
to  meet  the  just  demands  of  its  creditors  without  a  sale  of 
the  road.  Paying  the  debts  for  making  the  road  b  the  first, 
and  highest  duty  of  the  corporation.  The  element  of  that 
duty  is  moral,  and  precedent  to  any  mere  duty  of  police;  and 
the  legislature  cannot  be  supposed  to  have  intended  a  viola- 
tion of  that  first  of  duties,  upon  any  evidence  less  than  its 
explicit  enactments. 

The  court  is,  therefore,  of  opinioh  that  this  land  was  liable 
to  be  sold  on  the  execution,  and  that  the  purchaser  would 
have  obtained  a  good  title,  had  the  sale  been  duly  made.  It 
was  not  however  duly  made.  By  the  statute,^  it  is  enacted 
that  all  sales  of  land  and  slaves  shall  be  made  at  the  court- 
house on  Monday  of  the  county  court,  or  the  corresponding 
Monday  in  every  month.  The  sale  in  this  case  was  on  the 
premises  and  on  a  different  day  of  the  week.  We  have  more 
than  once  said,  that  this  is  a  substantial  part  of  a  sheriff's 
sale,  because  the  regulation  is  for  a  sale  of  all  the  property 
at  one  place  and  at  the  same  time,  which  may  be  offered  for 
sale  in  the  county  in  any  one  month,  imder  the  expectation, 
that  there  will  be  numerous  bidders  and  fair  prices  had.  Of 
such  a  regulation,  every  one  must  be  cognizant;  and  therefore 

*  IUt.  Sut,  c  45,  loe.  10. 
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we  have  held,  that  the  purchaser  gets  no  title  by  a  sale  at  an 
improper  time  and  place.^  For  this  last  reason  the  judgment 
must  be  affirmed.  We  regret  that  result,  as  we  have  just 
been  informed,  that  there  is  a  private  act  regulating  sales  in 
Northampton  county  and  that  the  sheriff  observed  its  provi- 
sions in  this  sale.  If  so,  it  is  unfortunate  that  the  act  was 
not  stated  in  the  case;  for  being  a  private  act,  we  cannot 
judicially  notice  it,  and,  indeed,  we  have  not  seen  it* 
Judgment  to  be  affirmed. 

We  are  assured  upon  unquestionable  authority  that  there 
is  a  local  or  private  statute  of  North  Carolina  which  requires 
sales  of  real  estate  in  Northampton  county  to  be  made  on  the 
premises.  The  act  would  have  been  produced  on  the  trial 
in  the  court  of  that  county,  if  the. fact  had  been  questioned; 
but  it  being  universally  known  there,  nothing  was  said  about 
it  But,  although  this  formal  omission  subjects  Mr.  Rives  to 
a  fine  of  twenty-five  dollars,  the  act  and  the  opinion  of  the 
supreme  court  establish  the  validity  of  the  purchase,  and  his 
title  to  the  road  beyond  farther  question. 

I  lioideeai  v.  Spd^  S  Der.  498;  Avery  «.  Ron,  4  Der.  554. 
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ART.  IV — TRUSTS  AND  TRUSTEES. 

[The  ftllowing  Emj  if  ftom  Um  pen  of  H.  M.  firaokenrMfe  eeq.  oTPittilNirf. 
It  wu  orifindlj  paUithed  in  184^  bat  the  aatbor  haTiof  beitowed  conn- 
dereUe  labour  in  its  correctioo,  it  dctiraoi  of  pfoeentiny  it  to  the  profenioa 
in  its  inipTOfed  form,  through  the  oolonins  of  the  Ameriean  Lew  Magislne. 
Thoofh  it  is  e  pert  of  our  plan  not  to  poblish  stHelt,  jet  in  this  instance  we 
hsTe  departed  firom  it  The  Essaj  will  be  oonpleted  in  the  neit  and  per- 
haps  the  neit  ibUowing  Nomber.] 

INTRObirCTION. 

Thb  author  of  the  following  essay  having  bad  occasion  to 
examine  critically  a  particular  instrument  of  writing,  in  order 
to  form  an  opinion  of  its  legal  effect  and  operatioUi  was  gra- 
dually led  into  a  wider  field  of  inquiry.  It  was  thus  that 
the  valuable  treatise  of  sir  William  Jones,  on  Bailments,  was 
merely  designed  as  a  commentary  on  the  case  of  Coggs  v. 
Bernard.  At  present  a  law  library  would  be  incomplete 
without  that  beautiful  production;  The  author  is  very  far 
from  indulging  the  hope  of  a  similar  success;  yet  works  of 
this  kind  are  particularly  valuable  to  the  student,  because 
they  not  only  explain  the  principles  of  the  science,  or  of  a 
branch  of  it,  but  exhibit,  also,  the  practical  application  to  a 
particular  case. 

It  is  by  no  means  the  design  of  this  little  volume  to  give  a 
complete  treatise  on  the  whole  of  tlie  law  .of  trusts  and  trus- 
tees, and  on  the  various  topics  connected  with  them;  this  has 
been  done  already  by  several  authors,  such  as  Gilbert,  San- 
ders, Comisb,  Willis,  Wilson,  Lewin,  &c.;  but  merely  to 
illustrate  some  important  points;  for  which  reason,  it  is 
nothing  more  than  what  it  professes  to  be — an  essay.  But  it 
is  an  essay  in  a  kind  of  learning,  perhaps,  the  most  abstruse 
that  ever  racked  the  human  brain.  The  doctrines  of  uses 
and  trusts,  of  estates  tail,  of  remainders  and  reversions,  of 
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powers  and  estates. by  implication  of  law,  of  springing  uses, 
resulting  trusts,  and  other  topics  of  a  kindred  nature,  con- 
nected with  the  tenure  of  real  estate,  under  the  common 
and  equity  law  of  England,  are  so  excessively  subtle,  that 
they  may  be  regarded  as  the  equations  and  conic  sections  of 
the  system.  When  the  author  received  his  professional  edu- 
cation, they  were  considered  the  proper  studies  to  form  the 
mind  of  the  lawyer;  and  they  were  certainly  calculated  to 
sharpen  the  discriminating  faculties  of  the  mind,  if  they  did 
not  tend  to  enlarge  theuL  If  any  exercise  can  give  a  keener 
edge  to  human  wit,  and  enable  it  to 


-divide 


A  hair  *twizt  foath  and  soaUiwef t  side,** 

it  is  the  study  of  this  singularly  artificial  system,  created  by 
the  metaphysical  ingenuity  of  the  English  lawyers  and  judges. 

Of  late  years,  this  abstruse  part  of  the  law  is  less  studied 
than  formerly,  conmierce  having  opened  a  much  wider,  and 
perhaps  more  agreeable  field.  It  is  undoubtedly  the  policy 
of  this  republican  people  to  simplify  the  law  in  all  its  branch- 
es, and  more  especially  in  what  relates  to  real  estate.  In 
many  respects  it  has  been  simplified,  and,  in  skifful  hands^ 
it  is  susceptible  of  still  greater  imprpvement;  for  to  simplify 
it,  is  to  improve.  It  is  not  the  policy  of  the  United  States  to 
throw  difficulties  in  the  way  of  the  acquisition  of  real  estate, 
or  of  its  alienation,  as  it  is  in  England,  where  an  aristocracy 
must  be  kept  up  as  one  of  the  great  divisions  of  power. 
Although  we  have  done  much,  there  is  still  room  for  refbmfu 
The  members  of  the  profession  amongst  us,  will  not  be  the 
first  movers  of  this  reform. .  Those  advanced  in  life,  espe- 
cially, are  not  willing  to  make  themselves  familiar  with  a  new 
doctrine,  in  lieu  of  that  which  they  have  mastered  with  so 
much  labour;  and  hence,  under  the  plausible  pretext  of  dan- 
gers from  removing  ancient  landmarks,  and  unsettling  titles, 
they  are  unfriendly  to  all  innovation,  however  cautiously 
and  gradually  made.    Much,  notwithstanding,  has  been  done 

VOL.  V.  .  27 
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in  Pcnnsylvauiay  although  less  than  in  New  York/  and  some 
other  states,  to  escape  from  the  excessively  fine-spun  and 
microscopic  subtleties  of  the  Englbh  law  of  tenures,  which, 
in  more  than  one  instance,  have  driven  even  the  most  astute 
of  the  lawyers  of  that  country  almost  to  despair.  Perhaps  a 
single  act  of  assembly  might  embody  many  useful  alterations 
and  improvements,  without  any  of  the  dangers  so  mudi 
apprehended.  The  writer  has  often  thought,  that  in  many 
instances,  the  most  important  principles  of  this  branch  of  the 
law,  as  in  other  imperfect  sciences,  have  been  settled  by  the 
mere  force  of  superior  ingenuity  in  reasoning  of  some  persons 
over  others — as  the  strongest  arm  heaves  the  bar  beyond  the 
farthest  mark. 

In  Pennsylvania,  law  and  equity  do  not,  as  in  England, 
and  in  many  of  the  states,  exist  as  separate  systems;  the  exact 
ideal  boundaries  between  them,  are,  therefore,  not  always 
present  and  familiar  to  the  understandings  of  our  lawyers, 
and  they  are  consequently  sometimes  blended  in  such  a  man- 
ner as  to  be  productive  of  error  and  confusion.  Equity  is 
said  to  be  a  part  of  the  law  of  Pennsylvania;  that  is  to  say, 
its  principles  are  invoked  and  applied  in  our  courts,  where, 
in  England,  they  could  only  be  effective  in  a  court  of  chan* 
eery.  But  it  is  often  necessary  to  keep  m  view  the  artificial 
distinction,  as  if  they  were  recogniMd  only  in  separative 
courts,  and  more  especially  in  cases  of  equitable  eitatei 
arising  under  trusts  and  executory  contracts.  From  not 
keeping  these  distinctions  in  sight,  the  legal  estate  is  often 
confounded  with  the  equitable^  and  an  .undue  importance 
assigned  to  the  former,  when,  in  fact,  it  is  greatly  lessened, 
in  consequence  of  the  want  of  a  court  of  equity.  The  trustee 
merely  takes  the  legal  seizin,  holds  the  possession  of  the  land, 


*  The  alteratioM  in  New  York  have  been  effected^  perhapn,  with  more  hold* 
nora  than  skill;  these  have  produced  uncertainty,  and  hare  given  rise  to  man/ 
qnostioos,  whieb,  under  the  old  system,  had  been  settled.  \s  e  mif  ht  profit  hj 
these  errors. 
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and  the  title  deeds,  subject  to  the  call  of  the  person  for  Avhose 
benefit  the  equitable  estates  have  been  created  or  declared; 
for  the  trustee  can  neither  create  nor  declare  the  trust  estate^ 
excepting  in  those  cases  where  he  takes  a  beneficial  interest^ 
and  is  at  liberty  to  defeat  the  trusts  if  he  pleases.  Hence  a 
mere  power  to  convey  the  legal  title  has  been  confounded 
with  the  power  to  create  the  equitable  estates;  whereas  the 
writings  executed  by  the  trustees  form,  by  relation,  a  part 
of  the  Avill,  or  deed,  which  contains  the  trust,  and  can  be 
nothing  more  nor  less  than  is  definitively^  clearly ^  and  legally 
declared  there.  The  trusted  holds  the  legal  estate  until  the 
time  arrives  for  carrying  it  to  the  equitable,  or  until  called  for 
through  the  chancellor,  in  case  this  be  neglected  or  refused.* 
Sometimes  the  legal  conveyance  is  presumed  to  have  been 
made,  when  it  was  the  duty  of  the  trustee  to  make  it  on  the 
principle,  that  equity  regards  that  as  done,  which  ought  to 
have  been  done,  as  it  would  not  be  equitable  to  suffer  the 
party  for  whose  benefit  the  trust  was  created,  to  be  injured 
by  the  neglect  of  the  trustee.  All  that  he  can  do,  except  in 
those  cases  where  he  is  expressly  required  to  retain  the  pos- 
session of  the  estate  for  a  special  purpose,  as  for  accumi^lation, 
or  as  the  separate  property  of  the  wife,  or  for  a  fixed  period,- 
or  until  the  happening  of  a  particular  event  (but  within  the 
rule  against  perpetuities),  is  to  clothe  with  the  legal  title  the 
estate  already  created  and  existing  in  ec[tiity,  but  with  no 
enlargement  of,  or  variation  from,  that  declared  ih  the  will, 
or  deed  of  trust.  This  can  only  be  done  by  a  trustee,  who 
has  power  to  defeat  the  trusts  in  virtue  of  a  general  power; 
because,  in  such  cases,  the  rule  against  perpetuity  no  more 
applies  to  future  contingent ,  estates,  charged  on  an  estate 
tail,  as  the  tenant  in  tail,  can  at  any  time  exercise  the  right 
of  absolute  ownership,  or  bar  the  contingent  estates. 


*  Tliere  may  bo  some  casei  of  $peeiMl  trosU,  as  the  cases  of  lunatics,  spend- 
Uirifts,  where  their  very  nature  exelude$  the  idea  of  a  conTcyance  to  the  ce$tui 
^  truitit  or  the  liability  of  the  equitable  interests  lor  debts,  Slc 
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The  doctrine  of  relation,  which  is  o(  great  importance  in 
trusts,  proceeding  in  this  instance,  in  part,  from  the  rigid 
rule  which  forbids  the  restraining  alienation  for  a  longer 
period  than  a  life  or  lives  in  being,  and  twenty-one  years 
aAerwards,  re<)uire8  4hat  the  conveydhice  in  pursuance  of  a 
particular  power,  shall  read  as  if  inserted  in  the  trust  deed, 
or  will,  BO  that  the  trusts  cannot  be  prolonged,  or  the  period 
of  restraint  on  alienation  greater  than  is  allowable,  counting 
from  the  time  when  the  estates  are  created.  The  principle 
also  arises  from  the  subtle  idea,  that  although  the  trust  estates, 
are  to  be  served  out  of  the  seisin  given  to  the  trustee  for 
this  purpose,  yet,  in  fact,  they  are  created  by  the  feoffor,  or 
devisee  to  uses,  and  therefore  take  their  origin  in  the  instru- 
ment creating  them,  and  not  from  the  act  of  the  trustees. 
In  a  common  letter  of  attorney,  the  maker  of  the  power,  is 
presumed  to  be  personally  present,  and  the  act  of  his  agent 
is  his  act  But  in  a  trust,  the  act  is  done,  or  the  thing  to  be 
done  is  declared  by  himself,  while  the  deed,  or  instrument 
stands  in  his  place  irrevocably ;  and  it  is  to  this  deed  that  the 
trustee  is  to  look  and  not  to  the  farther  instructions  from  the 
feoffor  or  devisor.  In  the  first  of  these  cases,  he  has  placed 
the  subject  beyond  his  control,  in  the  second,  he  has  already 
ceased  to  exist,  as  the  will  can  have  no  force  until  after  his 
death.  Important  as  this  doctrine  is,  there  are  many  indivi- 
duals of  respectable  standing  in, the  profession,  who  do  not 
know  the  difference  between  a  power,  and  a  common  letter 
of  attorney. 

The  want  of  a  court  of  equity  with  us  is  felt,  on  account 
of  the  specific  remedy  which  it  might  afford  in  compelling 
the  trustees  to  execute  such  conveyances  as  they  are  required 
to  make,  or  to  execute  the  tnist  by  delivering  the  possession; 
but  this  is  remedied,  in  some  degree,  by  assuming  that  such 
conveyances  have  been  made,  and  by  regarding  the  person 
having  the  equitable  right  as  the  actual  owner,  for  almost  a\l 
practical  purposes — at  least  when  in  actual  possession.  Even 
in  England,  this  possession  is  prima  facie  evidence  of  the 
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oxt  cution  of  the  trusts.  The  legal  title  is  also  of  less  impor- 
tance, since  our  courts  of  law  take  notice  of  the  equitable 
estate,  equity  being  part  of  the  law;  and  a  person  having 
notliing  but  the  equitable  interest,  may  implead,  or  be  im- 
pleaded, as  if  he  were  the  legal  owner,  or  use  the  name  of 
the  trustee  with  or  without  his  consent. 

There  has  been  a  recent  instance  of  legislation  in  Pennsyl- 
vania, where  the  franier  of  the  bill  might  be  supposed  to 
have  proceeded  on  the  erroneous  idea,  that,  in  consequence 
of  the  lapse  of  time,  or  the  neglect  of  the  trustees  to  make 
conveyances  of  the  legal  estate,  the  equitable  estate  had  not 
been  created — but  for  the  declaration  in  the  law,  that  the 
object  is  to  remove  doubts  that  might  be  entertained  on  the 
subject.  How  far  this  was  necessary  or  proper,  the  writer 
does  not  undertake  to  say.  From  what  is  set  forth  in  the 
explanatory  part  of  the  law,  it  appears  that  an  equitable 
estate  tail  was  given,  by  the  will,  to  the  unmarried  daughter 
of  the  testator.  The  necessary  consequence  of  this  was  a 
tenancy  by  the  curtesy  in  her  husband,  if  she  had  issue  by 
him  capable  of  inheriting;  and  this  was  a  consequence  which 
the  express  declaration  of  the  testator  to  the  contrary  could 
not  prevent.  The  legislative  act  giving  him  an  estate  for 
life  was,  therefore,  superfluous.  In  the  lifetime  of  his  wife, 
according  to  that  state  of  the  case,  he  might  have  joined  her 
in  barring  the  remainders  and  converting  the  estate  into  a 
fee  simple,  under  the  act  of  assembly,  by  merely  conveying 
it,  and  receiving  it  back.*  With  respect  to  the  unborn 
grandchild  of  the  testator,  he  could  not,  by  any  contrivance, 
give  her  less  than  an  estate  tail,  or  prevent  her  from  barring 
even  by  the  subtle  contrivances  of  strict  settlement,  if  such 
contrivances  would  not  be  rendered  nugatory  by  the  sweep- 
ing provisions  of  the  act  referred  to,  whose  aim  was  to  pre- 

•  "There  may  Ik*  an  equitable  estate  for  lifr,  for  years,  or  in  fee  nimple,  or  fee 
tail:  and  in  the  latter  case,  the  manner  of  barring  the  entail,  will  be  the  samo 
as  if  the  estate  were  lcg"al."— 5<e/)Ar««'  Com,  349. 
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vent  the  tying  up  estates  from  alienation.  If  nothing  of  this 
kind  were  attempted,  the  grandchild  would  take  either  in  fee 
tail  or  in  fee  simple,  and  all  the  limitations  beyond  these, 
would  either  be  void,  or  subject  to  be  defeated  by  alienation 
under  our  act  of  assembly.  But  the  idea  of  prolonging  the 
trust,  or,  rather,  extending  it  to  the  grandchild  by  law,  can 
only  be  considered  as  an  experiment,  in  which  the  lawyer 
who  drew  the  law,  in  aH  probability,  had  little  confidence. 
The  legislature  might  as  well  undertake  to  make  a  will  for  a 
deceased  person,  or  direct  in  a  particular  instance  the.  dispo- 
sition of  property,  without  regard  to  the  legal  rights  of  third 
persons.  It  may,  however,  be  necessary  and  proper  to  have 
recourse  to  legislative  aid  to  remedy  some  defect  of  formality, 
not  affecting  the  essential  right  of  the  case,  or  to  remove  ill- 
founded  doubts  in  the  public  mind,  which  may  seriously 
affect  the  value  of  title  to  real  estate,  and  where  it  is  of  suffi- 
cient magnitude  to  justify  this  interposition  on  the  grounds  of 
public  policy.  The  writer  does  not  wish  to  be  considered  as 
giving  any  opinion  in  the  case  alluded  to,  having  seen  nothing 
excepting  the  imperfect  state  of  facts  contained  in  the  law  itself; 
an  inspection  of  the  will  might  possibly  satisfy  him,  that  the 
course  pursued  was  rendered  neeeuary  by  peculiar  and  exira^ 
ordinary  circumstances.  It  seems  strange  that  a  person  should 
be  uuwtlliDg  to  confide  the  full  ownership,  and  disposition  of 
the  estate,  to  the  immediate  object  of  his  benevolence,  but 
postpone  the  more  perfect  right  over  it  in  favour  of  those  he 
may  never  see,  or  never  know,  and  when  the  chances  of  an 
imprudent  use  being  made  of  it,  would  be  increased. 

It  is  a  remark  often  made,  that  men  are  desirous  to  have 
the  dispositions  of  their  estates  revocable  in  their  own  time, 
and  irrevocable  ever  aAer.  The  desire  of  exercising  owner- 
ship, even  after  death,  is  almost  universal;  but  this  is  impos- 
sible, in  the  nature  of  things,  although  the  laws  have  gratified 
it  to  a  certain  extent,  by  allowing  testamentary  dispositions, 
and  permitting  estates  to  remain  in  suspense,  in  the  cases  of 
executory  devises,  and  future  or  springing  uses,  for  a  deter- 
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minate  period.  It  is  owing  to  this,  that  so  many  questions 
have  arisen,  and  still  arise,  on  the  interpretation  and  operation 
of  wills,  and  oa  the  settlements  of  estates  by  deeds  of  trust. 
It  has  not  unfrequently  happened,  that  tlic  excessive  ingenuity 
sometimes  experimentally  exerted  for  these  purposes,  has  led 
to  results  quite  the  contrary  from  those  intended.  Common 
prudence  would  dictate  that  its  measures  should  be  governed, 
in  some  degree,  by  circumstances  j  and  those  continually  vary, 
or  are  but  imperfectly  foreseen.  No  one  can  always  entirely 
rely  even  on  his  own  judgment,  much  less  can  he  safely  con- 
fide in  the  discretion  of  another  whose  sagacity  is  not  even 
quickened  by  self-interest.  Tliis  strong  desire  to  transmit 
estates  in  particular  lines  of  inheritance,  or  with  conditions 
and  contingencies  annexed,  has  led  to  contrivances  which 
have  failed,  sometimes  from  the  want  of  some  trifling  pro- 
vision which  escaped  the  notice  of  the  experimenter.  The 
danger  of  this  kind  of  learning  beyond  the  lawj  has  been 
remarked  by  Coke,  who  mentions  the  case  of  justice  Richel, 
a  learned  judge,  who  settled  his  estate  on  his  seven  sons  ia 
succession;  but  for  the  want  of  sufficient  seizia  in  the  first 
taker,  the  whole  of  the  limitations  failed.  It  is  said  that  lord 
Coke  himself  was  not  very  clear  in  the  limitation  of  his  own 
estate. 

The  power  to  convert  an  estate  tail  into  a  fee  simple,  must 
necessarily  have  the  effect  to  change  the  line  of  transmission, 
in  one  or  two  removes,  at  farthest  from  the  first  owner,  in 
spite  of  every  endeavour  to  prevent  it.  We  have,  conse- 
quently, no  other  security  for  retaining  real  estate  in  a  family, 
but  by  forming  its  members  to  the  same  habits  of  industry, 
frugality,  and  enterprise,  by  which  it  was  first  acquired;  and 
for  this  reason,  the  acquisition  of  more  than  a  moderate 
share  of  wealth  is  not  wise  or  desirable.  Let  us  suppose 
tlie  case  of  a  female  who  has  an  estate  in  her  own  right;  if  it 
ho  in  fee,  it  may  go  at  once  out  of  the  family  whence  it  came; 
if  an  estate  tail,  the  wife  may  join  her  husband,  and  turn  it 
into  a  fee,  and  if  she  dies  without  issue,  it  passes  to  the  heirs 
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of  the  husband,  and  from  the  blood  qf  the  first  purchaser. 
On  the  male  side,  wealth  rarely  lasts  in  this  country  beyond 
the  second  generation;  and  in  the  case  of  female  heirs,  res- 
traints on  marriage  (where  every  kind  of  restraint  is  odious) 
are  almost  certain  to  produce  effects  directly  contrary  to  those 
intended,  not  to  speak  of  the  temptation  presented  to  the  art- 
ful and  designing,  by  thus  exposing  a  prize  in  the  person  of 
the  inexperienced  and  inconsiderate.  Here  no  dragon  can 
be  placed  to  guard  the  golden  fleece.  In  England,  the  dis- 
tinction of  ranks,  and  the  legal  restraints  on  marriages,  oppose 
obstacles  which  are  but  little  known  here;  although,  as 
wealth  increases  and  inequality  of  conditions  prevail,  the  de- 
sire will  probably  grow  up  to  make  artificial  settlements  of 
estates,  for  the  purpose  of  retaining  them  in  families;  and  in- 
genuity will  be  set  to  work  to  accomplish  this  object,  at  va- 
riance with  our  present  habits,  institutions,  and  democratic 
feelings.  But  without  a  change  in  the  statute  of  distributions, 
the  establishment  of  a  court  of  equity,  and  the  repeal  of  the 
law  facilitating  the  barring  of  estates  tail,  and  perhaps  res- 
tricting the  liability  of  lands  for  debts  to  the  writ  of  elegit,  lit- 
tle can  be  done  for  that  purpose,  if  it  were  desirable. 

The  real  estate  of  a  country  where  competition  and  enter- 
prise are  left  free,  will  centre,  soon  or  late,  in  the  hands  of  the 
more  industrious  and  prudent.  It  is  right  it  should  be  so,  and 
any  legislative  interference  to  prevent  it,  is  an  attempt  to  in- 
terrupt the  natural  course  of  things,  and  against  the  true  inte- 
rests of  a  republican  community.  In  England.it  is  of  the  first 
importance  to  preserve  power  in  aristocratic  families — the 
hereditary  legislators  of  the  nation,  according  to  the  frame  of 
goverv!nient  of  that  country.  But  with  us  the  policy  is  to 
permit  '•eal  estate  to  circulate  freely,  and  without  restraint, 
plririnp:  It  within  the  reach  of  those  who  have  the  means  and 
desire  to  acquire  it  hke  any  other  property;  and  this  must  be 
done  by  living  every  possible  right  of  ownership  to  the  pre- 
sent beneficial  tenant  of  the  estate  for  life.  Li  this  way  real 
property  is  more  likely  to  be  improved,  and  rendered  subsor- 
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vient  to  the  purposes  of  society;  which  would  not  be  the  case 
were  the  tenure  of  the  immediate  owner  of  uncertain  or 
limited  duration.  The  greater  the  number  of  freeholders  the 
broader  the  pyramidal  base,  and  the  greater  the  diffusion  of 
power  among  the  people.  It  may  almost  be  laid  down  as  a 
maxim,  that  power  in  a  nation  always  follows  the  possessors 
of  the  landed  interest.  The  liberties  of  Rome  never  recovered 
from  the  proscriptions  of  Scylla,  or  of  Augustus,  who  seized 
the  lands  of  the  peaceful  husbandman,  and  distributed  them 
by  agrarian  laws  among  their  soldiers. 

Among  the  most  remarkable  modes  of  dividing  lands 
adopted  by  different  nations,  are  those  of  the  children  of  Israel 
in  Palestine,  those  of  the  feudal  system  in  Europe,  and  the 
free  allodial  distributions  of  America.  Each  of  these  are 
worthy  of  deep  study  and  close  examination  by  the  philoso- 
phic statesman.  The  Hebrews,  who  entered  Palestine  in 
numbers  sufficient  to  occupy  at  once  that  small  territory,  first 
divided  it  among  the  several  tribes,  and  each  tribe  apportioned 
them  among  the  families;  thus  bringing  almost  every  foot  of 
ground  capable  of  cultivation,  or  habitation,  op  pasturage, 
into  useful  occupancy,  as  the  separate,  independent  property 
of  the  individual  owner.  The  fruits  of  this  were  seen  in  their 
long  continued  prosperity,  and  high  state  of  moral  and  politi* 
cal  improvement,  compared  to  the  surrounduig  nations.  The 
feudal  plan  was  entirely  different.  Preserving  its  warlike 
character,  for  the  purpose  of  defending  by  arms  that  which 
had  been  obtained  by  force,  the  king,  or  chief,  was  regarded 
as  the  owner  of  all  the  lands,  which  he  proceeded  to  parcel 
out  among  his  principal  followers  according  to  his  pleasure, 
on  the  condition  of  being  always  ready  to  attend  hin^  in  his 
wars;  and  these  chiefs  again  subdivided  their  districts,  or 
estates,  among  their  immediate  followers  and  subordinate 
dependants,  on  similar  conditions  of  military  service.  Each 
of  these  principal  feudatories  was  thus  the  head  of  a  military 
power,  ready  to  be  called  out  by  the  sovereign,  and,  as  might 
be  expected,  equally  disposed  to  be  roused  to  arms  in  his  owa 
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private  quarrels.  Such  a  plan  might  answer  for  defence 
against  the  frequent  attacks  of  marauders  in  those  barbarous 
ages,  but  it  was  destructive  of  peace  and  quietness,  and 
directly  opposed  to  the  progress  of  agriculture,  commerce, 
and  the  elevation  of  national  character.  How  different  from 
the  mode  of  acquiring  real  estate  by  individuals  in  America! 
In  general,  land  in  this  part  of  the  world  has  been  regarded 
as  an  article  in  the  market,  to  be  bought  and  sold  to  suit  the 
convenience  and  pursuits  of  the  people,  and  is  every  where 
the  reward  of  successful  industry,  if  desired.  There  can  be 
nothing  more  perfect  than  the  plan  adopted  by  the  general 
government,  of  dividing  the.  public  lands  into  small  lots,  of 
sufficient  size  for  a  moderate  farm,  so  as  to  place  it  in  the 
power  of  every  economical  labourer  to  become  a  freeholder, 
which  in  some  countries  is  equivalent  to  a  title  of  nobility. 
Without  saying  any  thing  farther  of  the  two  first  modes  of 
acquiring  real  estate,  I  may  be  at  liberty  to  affirm  that  ours 
is,  to  say  the  least  of  it,  the  best  adapted  to  our  circumstances' 
and  situation.  We  slmuld  not  encourage  the  accumulation 
of  land  in  families,  and  still  less  in  mortmain,  or  corporations 
of  any  kind,  religious  or  otherwise,  an  evil  which  I  fear  is 
already  beginning  to  show  itself  Nor  should  we  foster  any 
contrivance  to  prevent  the  free  use  and  disposal  of  real  estate 
by  the  actual  or  beneficial  owners. 

The. common  law  use  is  said  to  have  been  borrowed  from 
the  ^dei  commissvm  of  the  Roman  civil  law,  by  the  clergy, 
who  applied  it  to  answer  their  own  purposes.  It  differed 
essentially  from  the  ast^fruci  of  that  law,  that  is  to  say,  a 
right  to  use  or  enjoy  a  thing  not  our  own,  like  the  bailment 
of  a  chattel.  The  person  having  the  old,  or  common  law  use, 
it  is  laid  down,  had  neither  Jus  in  re,  or  Jus  ad  rem.  But 
great  complaints  were  made  against  the  abuses  practised 
imder  the  system  which  had  grown  up  under  that  name. 
Statutes  had  repeatedly  been  passed  for  the  purpose  of  re- 
medying those  evils,  until  the  27th  of  Hen.  VHI.  ch.  10, 
called  the  statute  of  uses,  was  supposed  to  have  accomplished 


Digitized  by  LjOOQIC 


TRUSTS    AMD    TRUSTEES.  307 

the  work  effectually.  This  statute  was  iu  substance  as  fol- 
lows: "  When  any  person  shall  be  seized  of  lands,  &c.,  to  the 
use,  confidence,  or  trust  of  any  other  person,  or  body  politic, 
the  person  or  corporation  entitled  to  the  use  in  fee  simple, 
fee  tail,  or  for  life,  or  years,  or  otherwise,  shall  from  thence- 
forth stand  and  be  seized,  or  possessed  of  the  landj  &c,  of, 
and  in  the  like  estates,  as  4hey  have  in  the  use,  trust,  or  con- 
fidence; and  that  the  estate  of  the  person  so  seized  to  uses, 
shall  be  deemed  to  be  in  him,  or  them,  that  have  the  use,  or 
such  quality,  manner,  or  form,  and  condition  as  they  had 
before  the  use.''  The  framers  of  this  law  only  deceived 
themselves,  as  all  law  makers  are  apt  to  do,  who  disregard 
the  wants  and  convenience  of  the  people  for  whom  they 
legislate.  These  fiduciary  dispositions  of  property  had  be- 
come necessary  to  their  business  and  habits,  and  the  law  was 
in  a  short  time  evaded,  not  by  the  re-establishment  of  the  old 
use,  but  by  the  creation  of  a  new  system,  under  the  name  of 
trusts,  avoiding  the  objectionable  qualities  of  the  former,  and 
being  moulded  into  one  of  greater  certainty  and  utility. 
This  evasion  of  the  statute  u  as  effected  by  giving  it  a  strict 
construction.  It  executed  the  possession  of  the  land  to  the 
first  use,  but  went  no  farther;  and  the  second  use  attached 
itself  to  the  first  use  under  the  name  of  a  trust.  Instead  of 
saying,  to  A.  for  the  use  of  B.,  a  third  name  was  introduced; 
thus:  to  A.  for  the  use  of  B.,  for  the  use  o/C;  and  the  land 
of  A.,  uniting  with  the  use  in  B.,  made  but  one  legal  estate 
in  B.  But  this,  according  to  the  strict  construction,  could 
only  be  effected  once ;  the  second  use  therefore  did  not  unite 
with  the  land,  but  attached  as  a  tnist  or  confidence  to  the 
first  use  of  B.,  and  B.  was  declared  to  hold  in  confidence  for 
C.  Another  mode  of  explaining  this  piece  of  subtlety  is,  that 
the  words  of  the  statute  are  confined  to  persons  seized  in  the 
foregoing  manner  of  lands,  &c.,  and  the  seizin  of  B.  is  not  of 
the  lands,  but  of  the  use ;  hence  the  use  of  B.  alone  being 
regarded,  C.  has  nothing  at  law;  but  as  B.  is  not  intended  to 
have  the  beneficial  interest,  courts  of  equity  interpose  and 
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make  fiim  a  trustee  fur  C,  the  ulterior  use  being  rejected  by 
the  courts  of  law.  There  are  other  modes  of  explaining  this 
curious  piece  of  judicial  legerdemain,  but  in  spite  of  them  all, 
it  must  appear  to  plain  common  sense,  if  common  sense  can 
comprehend  it  all,  little  better  than  an  ingenious  but  excusable 
quibble. 

An  ideal  transmutation  of  possession  takes  place;  that  is  to 
say,  the  possession  intended  to  h%  conferred  on  A.  by  the 
conveyance  to  him,  is  transferred  from  iiim  to  the  person  for 
whose  use  the  conveyance  is  made.  It  b  the  same  thing  as 
if  the  conveyance  were  made  direct  to  B.,  without  the  inter* 
vention  of  A.  But  where  it  is  necessary  that  possession 
should  remain  in  A.,  the  use  is  then  said  to  be  executed  in 
•4.,  instead  of  being  carried  by  transmutation  to  B.  A.  then 
becomes  a  trustee  for  B.,  according  to  the  judicial  construe* 
tion  of  the  statute,  and  B.  is  the  cestui  que  trust,  or  the  per* 
son  for  whose  benefit  the  trust  is  created.  But  for  this  A. 
would  take  nothing;  his  name  would  be  superfluous,  and  B. 
would  at  once  take  a  legal  estate.  Where  A.,  the  trustee,  is 
required  to  do  some  act,  as  to  convey  or  to  receive  rents  and 
profits,  and  apply  or  dispose  of  them,  the  possession  must 
remain  in  him  instead  of  being  transferred  to  the  use.  There 
is,  however,  a  distinction  between  the  directions  to  appfy  the 
rents  and  profits,  and  to  permit  the  cestui  que  trust  to  take 
them;  in  the  latter  case,  the  legal  estate  or  legal  seizin  is  DOt 
executed  in  the  trustee,  but  in  the  cestui  que  trust,  who  con- 
sequently takes  a  legal  and  not  an  equitable  or  tfust  estate. 
In  other  words,  D.  conveys  to  A.  for  the  u^e  or  in  trust  for  B. 
In  this  case,  the  use  being  executed  in  B.,  he  takes  a  legal 
estate;  but  if  to  A.  to  convey  to  B.,  or  to  apply  the  rents  and 
profits  to  the  support  of  B.,  the  latter  lakes  the  equitable 
estate,  while  the  use  being  executed  by  the  statute  in  A.,  he 
takes  the  legil  estate  in  trust  for  B. 

The  new  fiduciary  right  thus  created  under  the  name  of  a 
trust,  was  of  a  higher  and  more  perfect  character  than  the 
former  use,  which  gave  to  the  cestui  que  use  merely  a  right 
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to  call  upon  the  feoffee  to  uses,  by  subpoena,  to  execute  the 
use.  Instead  of  conferring  no  right  or  estate  in  the  land,  it 
gave  in  fact  the  substantial  ownership ;  the  trust  was  the  estate 
itselfy  although  existing  only  by  reflection  or  imitatioui  the 
legal  estate  now  only  existing  for  its  benefit  and  convenience. 
Being  no  longer  a  mere  chose  in  action^  all  the  necessary 
consequences  followed;  it  >vas  liable  for  debts;  it  was  assign- 
able; it  was  subject  to  tenancy  by  the  curtesy,  although  by  a 
single  and  arbitrary  exception  exempt  from  dower,  but  which 
a  late  British  statute  has  done  away.* 

The  power  of  keeping  estates  in  suspense  from  the  use  and 
possession  of  some  beneficial  owner,  was  long  contested  in 
England;  and  the  old  common  law  maxim,  that  the  freehold 
cannot  be  in  abeyance,  or  vacant  and  unoccupied,  was  ear- 
nestly vindicated.  It  is  but  of  recent  date  that  executory 
devises  and  future  trusts  obtained  a  foothold.  The  law 
<<  abhorred  a  perpetuity,"  that  is,  the  keeping  estates  unalien- 
able for  any  period  of  time,  long  or  short.  A  sort  of  com- 
.pronlise  was  efiected  at  last,  by  limiting  the  period  of  restraint 
frpm  alienation  to  the  Xeim>of  a  life,  or  lives  in  beings  and 
twenty-one  years  after.  Even  this  was  grossly  abused  by 
an  individual  of  great  wealth,  Mr.  Thelusson,  who,  with  the 
aid  of  a  skilful  conveyancer,  contrived  to  keep  within  this 
rule,  and  yet  extend  the  time  when  his  immense  estate  would 
be  beyond  the  reach  of  any  one,  and  at  the  s^me  time  of  no 
benefit  to  bis  descendants,  for  seventy  or  eighty  years!  His 
plan  was,  to  take  all  the  lives  of  his  sons,  and  their  sons  then 
living,  which  were  numerous,  and  then  at  the  end  of  the  life 
of  the  longest  Uver,  vest  in  a  grandson,  or  great-grandson,  on 
attaining  twenty-one  years  of  age,  an  immense  estate,  which, 
by  accumulation,  it  is  conjectured  might  amount  to  one  bun- 

^  ^  The  eqmtable  interegt^^  taid  justice  Rolle,  **  is  not  a  thing  in  action  but 
an  inheritance,  or  chattel,  as  the  case  may  fall  out**  **  And  when  once  the 
truftt,  instead  of  passing  as  a  chose  in  action,  came  to  be  treated  on  the  fooling 
of  an  actual  estate,  it  soon  diew  after  it  all  the  rights  and  incidents  that  accom. 
panied  property  at  law.*'    Lettin  on  Tru$t$  11. 

VOL.  V.  ^  28 
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dred  millions  of  pounds  sterling — and  this,  to  gratify  the  idle 
imagination  of  a  moment,  that  a  descendant  of  his  might 
come  to  be  the  richest  commoner  in  the  world!  I  do  not 
pretend  to  speak  with  absoUite  accuracy  of  this  singular  set- 
tlement, my  object  being  merely  to  convey  general  ideas. 
Such  indignation  was  excited  by  it,  that  the  act  of  39  and  40, 
of  George  III.,  was  passed,  narrowing  the  rule,  thereafter,  to 
the  life  qf  one  person  then  livingy  and  twenty-one  years 
after.  The  spirit  of  commerce,  or  more  properly  speaking, 
the  spirit  of  the  age,  was  opposed  to  the  practice  of  tying  up 
estates  from  alienation,  or  personal  property  from  use  and 
beneficial  appropriation,  or  placing  it  beyond  the  reach  of 
enterprise  and  industry,  to  gratify  the  morbid  vanity,  or  folly, 
or  perhaps  the  unfeeling  narrowness  of  heart,  of  a  penoo 
unwilling  that  others  should  enjoy  that  which  can  profit  him 
nothing,  after  the  short  and  fitful  fever  of  life  is  past 

In  England,  the  art  of  conveyancing  has  become  a  mjrs- 
tery — an  occult  science,  scarcely  known  to  any  but  those  who 
apply  themselves  solely  and  exclusively  to  this  branch  c{  the 
profession.  It  has  become  a  sort  of  deviltry,  or  Mack  art, 
confined  to  as  small  a  number  as  the  magi  of  old,  or  the  cal- 
culators of  eclipses  in  modem  times.  The  introduction  of 
such  a  mystery  is  not  desirable  in  this  country.  On  this  sub- 
ject, judge  Kent  has  made  the  following  very  just  observa- 
tions: <<The  doctrine  of  settlements  in  England  has  become 
an  abstruse  science,  which  is  in  a  great  degree  monopolised 
by  a  select  body  of  conveyancers,  who,  by  means  of  their 
technical  and  verbose  provisions,  reaching  to  distant  contin- 
gencies, have  rendered  themselves  almost  inaccessible  to  the 
skill  and  curiosity  qf  the  prqfession  at  large.  Some  of  the 
distinguished  property  lawyers  have  acknowledged  that  the 
law  of  entails,  in  its  present  mitigated  state,  and  great  com- 
parative simplicity,  was  even  preferable  to  those  executory 
limitations  upon  estates  in  fee.  Settlements,  with  their  shift- 
ing and  springing  uses,  obeying  at  a  remote  period  the  ori- 
ginal impulse,  and  varying  their  phases  with  the  change  of 
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persoDs  and  circumstances  and  with  the  magic  wand  of 
powers,  have  proved  to  be  very  complicated  contrivances; 
and  sometimes,  from  the  want  of  due  skill  in  the  artist,  they  x 
have  become  potent  engines  of  mischief,  planted  in  the  heart 
of  great  landed  estates/'  If  such  be  the  formidable  objections 
to  this  science  of  conveyancing,  what  are  we  to  think  of  the 
corresponding  jurisdiction  qf  a  court  of  chancery,ybr  the  pur- 
pose of  giving  effect  to  such  superhuman  ingenuity?  It  is 
added  by  judge  Kent,  that  the  acquisition  of  wealth  in  fami- 
lies may  perhaps  in  time  give  rise  to  the  necessity  to  some 
extent  for  these  artificial  provisions.  If  the  effect  of  with- 
holding such  powers  be  to  prevent  the  accmnulation  of  such 
wealth,  it  will  prevent  a  much  greater  evil.  The  power  of 
the  English  court  of  chancery  over  estates,  is  at  present  one 
of  the  greatest  abuses  in  the  British  government  The  re- 
mark has  been  with  too  much  justice  applied  to  it  by  another 
writer,  that  in  such  cases,  the  courts  of  chancery  remind  ns 
of  the  dreadful  inscription  seen  by  Dante  on  the  gate  which 
leads  to  the  infernal  regions — Lasciate  ogni  speranza — 
Leave  hope  behinih— it  heveb  entsbs  hebe. 


SSSAT — PABI*  t 

When  trusts  are  of  an  executory  character,  as  in  the  present 
instance,*  they  are  usually  declared  in  toillSf  which  are  sup- 
posed to  be  entitled  to  a  more  liberal  construction  in  favour  of 
the  intention  than  trusts  in  deeds,  and  in  some  respects  can 
be  more  perfectly  executed.  But  whether  declared  in  deeds 
of  trust  executed,  or  in  deeds  of  trust  executory,  or  in  wills, 
the  particular  intent,  or  secondary  wishes,  must  often  give 
way  to  the  general  intent,  or  to  the  niles  of  law.^ 
The  law  also  annexes  certain  incidents  to  estatefs,  notwith- 

^  See  Appendix  A. 
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Standing  the  express  declaration  of  the.  devisor,  or  feoffor,  to 
the  contrary;  such  as  the  alienability  of  a  fee  simple,  the  ten- 
ancy by  the  curtesy  of  an  estate  tail,  and  the  barrable  nature 
of  such  estate :  to  which  may  be  added  that  insuperable  barrier, 
the  rule  against  perpetuity,  which  does  not  allow,  by  any 
contrivance,  the  tying  up  estates  from  alienation,  for  an  inde- 
finite period* 

Trusts  are  said  to  be  in  their  very  nature  executory ^  and 
ought  therefore  to  have  a  liberal  construction.  There  is  a 
legal  distinction  between  trusts  executed,  and  executory  trusts. 
In  the  latter,  the  trusts  are  less  perfectly  declared,  and  some- 
thing remains  to  be  done  by  the  trustees  in  carrying  the  inten- 
tion more  completely  into  effect.  In  England,  executory 
trusts  are  considered  little  more  than  memoranda,  to  be  after- 
wards perfected  by  a  more  complete  declaration,  and  usually 
occur  in  wills  and  marriage  articles,  and  necessarily  requiring 
other  writings;  but  hardly  ever  in  convejrances,  in  which  the 
feoffor  is  supposed  to  have  declared  the  settlement  fully,  with 
a  perfect  knowledge  of  the  legal  effect  of  his  expressions,  and 
plan  of  limitations,  having  the  advantage  of  mature  delibera- 
tion and  the  advice  of  counsel.' 

In  the  reported  cases  of  the  different  states,  or  of  the  United 
States,  I  have  not  been  able  to  meet  with  any  one,  where  a 
court  of  equity  has  undertaken  to  model  the  trusts,  as  is  often 
done  by  the  chancellor  of  England,  directing  in  minute  detail, 
a  settlement  of  estates  in  a  technical  manner,  with  the  design 
of  placing  a  restraint  on  alienation;  although  the  distinction 
of  trusts  executed  and  executory,  is  recognised  by  them  in 
the  abstract.  But  the  construction  of  all  trusts,  on  account 
of  their  executory  character,  has  been  assimilated  to  that  of 

>  •  3  Fonh.  18,  52,  59,  95,  408-19.  1  Prast  EsUtet,  188,  383,  354.  9 
Wlicaton,  CEM  of  Thompson  Mason.  Fearn  335;  \h,  53,  35a  1  Atk.  a  Amb. 
47  S.  Fcarn  563,  430.  Forrest  363.  3  Show.  398.  Croko  Eliz.  la  1  Eden 
1 19, 195.  I  Coke  139.  1  B.  a  C.  75.  3  Sand.  77.  6  Cioiie  335.  3  Str. 
ilTo.  6D&E.313;  7ib.653.  1  Dallas  139.  4  Dallas  347.  Cowp.  600. 
1  Burr  64.    Taylor  o.  Horde.    See  the  argnment  of  Mr.  Knowlcs. 


Digitized  by  LjOOQIC 


TRUSTS    AND    TRUSTEES.  313 


wills,  allowing  to  executory  trusts  and  wills,  perhaps  a  more 
liberal  construction;  in  all  of  them,  however,  the  first  thing  to 
be  accomplished  is  the  general  intent,  or  leading  object,  and 
next  the  particular  intent,  or  secondary  wishes.*  It  was  said 
by  lord  Hardwicke,  "that  all  trusts  are  more  or  less  executo- 
ry; if  they  were  not,  Ihey  would  be  /e^'6;/ estates,  executed 
by  the  statute  of  uses.  It  appears  to  me  that,  in  Pennsylvania 
at  least,  where  there  is  no  court  of  equity,  the  party  declaring 
the  trust  must  do  more  for  himself,  and  the  court  can  do  less  for 
him,  in  decreeing  a  detailed  settlement  of  the  estate,  with  all 
the  necessary  clauses  and  provisions,  than  can  be  done  by 
the  chancellor  of  England.  Chief  Justice  Tilghman  expressed 
regret  at  the  limited  power  in  cases  of  trust,  and  the  legislature 
has  not  yet  thought  proper  to  give  this  power  qf  making 
strict  settlements  of  estates j  by  adopting  all  the  technical 
contrivances  of  the  English  conveyancers.  The  utmost 
regard  which  our  courts  would  pay  to  the  distinction  of  trusts 
executed  and  executory,  would  be  that  expressed  by  lord 
Hardwicke,  "that  trusts  are  more  or  less  executory,"  as  tbey 
are  more  or  less  explicitly  declared  by  the  maker,  and  conse- 
quently more  or  less  liberally  construed;  but  I  cannot' con- 
ceive on  what  principle  they  would  be  construed  differently 
from  any  other  executory  contract,  or  writing.* 

It  must  be  obvious  to  the  lawyer,  that  if  the  maker  of  the 
trust  had  objects  to  accomplish  beyond  the  general  intent, 
and  which  were  deemed  of  essential  importance,  they  would 
have  been  better  secured  in  a  will  than  in  a  deed  of  feoff- 
ment, although  that  feoffment  were  a  trust  deed.    His  inten- 

*  See  1  Fonb.  53.  **  I  am  very  dear  that  this  court  cannot  make  a  different 
•construction  in  the  limitation  of  a  trust,  than  courts  of  law  would  make  in  a 
will,  for  in  both  cases  the  tn/eiUton,  shall  take  place.**  Austin  v.  Taylor,  1  E^ 
367.    See  Lewin  46. 

•  «  1  Prcst  384,  405.  1  Dallas  139.  1  Hen.  9l  Mumf.  390.  10  Johns.  Rep. 
^05.  9  Sergrt.  &  Rawl.  180.  2  Fonb.  36,  50-60,  90.  4  Fonb.  400-4.  6  D.  & 
£.  5.  1  Dallas  47.  Sugd.  Powers  37,  139.  1  Vcsey  230.  2  Black.  (Chitty) 
€4.  12  Vescy  230.  1  Vescy  234.  9  Moss.  514.  Cewp.  600.  Kent's  Com.,  4 
vol.,  real  estate 
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tion,  at  least,  ought  to  have  been  fully,  explicitly,  and  tech* 
iiicaiiy  declared.  A  difficulty  suggests  itself  at  once,  which 
would  not  occur  in  a  wilL  The  trustees  are  required  to 
make  conveyances  in  ftty  and  yet  they  have  only  estates  for 
life !  Hence  they  have  no  power  to  convey  beyond  their 
own  lives.  There  is  no  express  power  even  to  make  leases 
beyond  that  period.  In  a  will,  it  is  not  necessary  to  give  the 
trustee  any  express  estate,  because  he  would  take  by  implu 
cation^  or  operation  of  law,  an  estate  commensurate  with 
that  required  to  be  executed.  The  land  descends  to  the  heir 
until  the  will  is  executed,  and  all  the  estates  of  freehold  under 
it,  are  served  out  of  his  seizin.  For  the  same  reason,  the 
general  trustees  are  sufficient  to  support  remainders,  while  in 
a  deed  this  is  not  the  case;  aUboqgh  where  special  trustees 
are  required  for  the  purpose  o( preserving  contingent  remain- 
ders in  strict  settlement,  to  prevent  them  from  being  destroyed 
or  barred,  they  are  necessary  both  in  wills  and  deeds.  In  a 
deed  of  feoffment  to  uses,  or  trusts  in  general,  the  feoffor 
having  parted  with  his  estate,  subject  to  the  under  current  of 
equitable  limitations,  these  are  to  be  served  out  of  the  seizin 
of  the  feoffee  to  uses,  and  the  tegai  fee  cannot  pass  in  a  deed 
without  the  word  heirs,  although  the  equitable  fee  may.  The 
estate  of  the  feoffees  to  uses,  in  the  present  case,  is  entirely 
legal;  that  of  the  persons  to  be  benefited  by  the  trusts,  en- 
tirely  equitable.  Like  two  parallel  lines,  they  cannot  co« 
alesce,  however  they  may  approximate;  that  is,  they  cannot 
have  a  distinct  existence  in  the  same  person,  although  the 
trustees  may  transfer  their  legal  seizin  to  the  trusts,  thus 
converting  these  into  legal  estates.*  But  the  legal  seizin  of 
the  trustees,  is  only  of  an  estate  for  life,  in  the  present  deed. 


*  The  epnUAU  vamj  tbo  merfre  by  opentkMi  of  law.  See  6  Johns.  Ch.  Rep. 
(N.  Y.)  423,  395;  3d  ToL  5e.  1  Foob.  426.  •»  Where  the  legal  and  equiuble 
titles  are  united,  the  equitable  titte  no  longer  eiista,  it  is  rmergtd  in  the  legal 
title  by  the  unity  of  seizin.**  The  equitaUe  and  legal  estates  cannot  cimU$—^ 
but  tlicy  may  miile,  and  form  one  cstals. 
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and  that  only  implied,  as  the  largest  estate  they  can  take, 
where  there  is  none  expressly  given  them;  and,  therefore, 
not  commensurate  with  the  equitable  fee/ 

If  the  legal  estate  of  the  trustees  be  only  for  life,  its  longest 
petiod  is  for  their  own  lives,  and  of  course  terminating  with 
the  life  of  the  survivor;  and  even  this  estate  arises  by  impli« 
cation,  there  being  no  express  declaration  respecting  its  dura- 
tion, and  the  technical  word  heirs,  being  omitted.  Possiblyi 
the  word  survivor  may  be  construed  to  give  an  express  estate 
for  life;  but  how  can  the  estate  be  extended  to  the  adminis- 
tor,  or  executor  of  such  surviving  trustee,  farther  than  mere 
chattel  interests,  which  the  law  would  imply?  What  relation 
or  personal  confidence  can  there  be  between  the  administrator^ 
or  executor  of  the  trustee,  and  the  author  of  the  trust,  so  as 
to  execute  a  power  purely  personal  and  discretionary?  At 
least  the  letters  of  administration,  on  the  goods  and  chaiietSf 
rights  and  credits^  of  the  trustee j  can  give  no  direct  authority 
over  the  real  estate  of  another  person.  I  cannot  understand 
how  the  executor  of  the  will  of  one  of  the  trustees  can  assume 
the  authority  of  trustee  as  to  real  estate  whh  which  that  will 
has  nothing  to  do!  But  the  land  is  only  conveyed  to  the 
trustees,  the  survivor  tpc.,  and  to  their  executors  and  admin" 
istrators,  while  the  execution  of  the  trusts  is  confided  to  the 
trustees  named  and  the  survivors  &c.  There  is  no  express 
trust  in  the  executors  or  administrators.  This  part  of  the 
deed  requires,  at  least  some  reflection.  One  may  give  direc^ 
tions  to  the  executors  of  his  own  will,  but  to  give  these  to 
the  unknown  executor  of  another  person  who  is  still  living, 
and  who  has  made  no  will,  and  may  never  make  one,  in 
relation  to  an  important  trust  of  real  estate,  is  not  easily  recon- 
cilable to  my  mind.  This  clause,  in  a  legal  sense,  may 
almost  be  considered,  so  far  as  relates  to  the  main  objects  of 
the  trusts,  as  incapable  of  practical  effect.    So  also  the  clause 

*  2  Sand.  80.  Cornisb  on  Uses  4^-74.  1  Fonb.  34.  3  Fonb.  146.  1  Fonb^ 
137-82.  3  Prost  63-5.  3  Fonb.  87.  8ugd.  Powers  37,  140,  304.  1  Dalla* 
139. 
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giving  power  to  associate^  &c  They  may  associate — this  is 
not  imperative;  and  they  may  not  associate,  &c  The  first 
set  of  trustees  must  cease  in  this  case,  with  the  life  of  the  last 
survivor,  and  the  trust  must  either  then  be  at  an  end,  or  be 
carried  into  effect  by  the  court,  or  be  perfected  by  the  opera- 
tion of  law,  where  the  person  for  whose  benefit  the  trust  was 
created  is  in  the  actual  possession,  and  the  time  appointed 
for  the  execution  of  the  trust  being  past. 

The  author  of  the  instrument  appears  to  have  supposed, 
that  the  trust  could  be  continued  in  a  new  set  of  trustees  after 
the  death  of  the  first,  either  by  a  vague  designation,  as  in  this 
instance,  or  by  authorizing  the  first  set  to  appoint  successors 
at  pleasure.  If  this  could  be  done,  it  would  be  an  easy  matter 
to  create  a  perpetuity.  Estates  might  be  held  in  suspense 
ad  injinitumy  in  the  hands  of  a  succession  of  trustees  thus  ap- 
pointed. But  the  law  will  not  allow  the  legal,  or  equitable 
interests,  to  remain  in  abeyance,  in  nubibusy  or  in  gremio 
iegis.  It  delights  in  certainty,  and  in  things  definite  and  spe- 
cific. Where  the  objects  of  the  trusts  are  not  specially  de- 
signated, as  in  the  case  of  charitable  uses,  it  is  admissible;  but 
where  a  specific  estate  is  set  apart  for  a  particular  individual, 
and  the  heirs  or  children  of  that  individual,  it  must  vest 
within  a  life  or  lives  in  being,  and  twenty-one  years  after,  at 
the  farthest ;  and  this  rule  applies  to  trusts  as  well  as  to  legal 
estates.  But  it  is  a  principle  of  equity,  that  a  trust  cannot  fail 
for  the  want  of  a  trustee ;  the  trust  will  be  executed  by  the 
court,  where  there  is  a  court  of  equity,  and  wherer  there  is  no 
such  court,  as  in  Pennsylvania  and  in  Massachusetts,  much 
will  be  presumed  in  favour  of  the  eeaiui  que  trust  in  actual 
possession.  And  the  important  principle  of  considering  those 
things  as  done  which  ought  to  be  done,  would  be  entitled  to 
peculiar  weight.  But  with  respect  to  the  appouitment  of  other 
trustees,  by  those  first  named,  it  would  appear  at  first  view, 
to  have  been  intended  to  perpetuate  the  trust,  as  in  the  case 
of  a  corporation;  but  the  word  associatCj  serves  to  negative 
the  idea,  because  they  could  not  be  associated  with  persons 
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who  had  ceased  to  exist.  Willis,  in  his  essay  on  triists,  lays 
it  down,  « that  a  court  of  equity  will  control  a  trustee  in  the 
exercise  of  a  power  to  appoint  new  trustees,  though  given  in 
very  large  words ;''  for  there  must  be  a  reasonable  limit  to  the 
duration  of  the  trusteeship  of  property,  not  held  to  charitable 
or  public  uses ;  <<  trusts  being  a  personal  confidence,"  he  con- 
tinues, ^  ought  to  cease  with  the  trustee.  Our  law,  however, 
continues  the  estate  in  a  deceased  trustee,  to  his  heir^  or  if  of 
a  term  of  years  [a  chattel  interest],  to  his  executor  or  ad- 
ministrator. Still  a  new  trustee  is  to  be  appointed,  where  the 
deed  creating  the  trust,  or  the  refusal  or  incapacity  of  the 
representative,  requires  it  This  is  effected  either  by  the  party 
beneficially  interested,  if  he  have  a  power  for  that  purpose,  or 
else  through  the  circuitous  and  expensive  medium  of  the 
court  of  chancery.''  I  have  no  doubt  that  a  special  legisla- 
tive act  would  be  proper,  where  there  is  no  court  of  chancery 
possessing  extraordinary  powers,  to  supply  these  defects  of 
omission,  from  accident  or  want  of  technical  skill,  ^here  it  is 
perfectly  consistent  with  the  intention  of  the  feofibr,  and  the 
promotion  of  the  interests  of  all  parties  concerned. 

The  equitable  estates,  or  trusts,  do  not  fall  to  the  ground 
from  the  want  of  power  in  the  trustees  to  convey  the  legal 
estates.  Defective  feoflments  may  be  construed  to  be  cove- 
nants to  stand  seized,  where  there  is  a  sufficient  consideration, 
as  the  consideration  of  marriage  in  C.  M.,  and  of  blood  in  the 
nieces,  the  naked  legal  seizin  remaining,  if  necessary,  in  the 
feoflfor,  or  hb  heirs,  subject  to  the  equitable  estates,  the  bene- 
ficial interests  having  passed  ont  of  the  feofibr,  with  the  ex- 
ception of  a  possible  reversion  on  the  failure  of  the  whole  of 
the  trusts.  An  appeal  may  also  be  made,  by  those  who  have 
the  beneficial  interest,  andy  therefore^  entitled  to  call  in  the 
legal  estateSf  to  the  powers  extraordinary  of  a  court  of  chan- 
cery to  supply  the  want  of  seizin  in  the  deed ;  it  appearing 
from  the  deed  itself,  as  in  the  present  case,  that  it  was  in- 
tended to  convey  the  complete  legal  title,  <^  to  be  disposed  of  in 
the  manner  before  mentioned,''  that  is,  to  make  conveyances 
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in  fee  tail,  to  C.  M.,  and  her  childrAn,  and  the  fee  simple  to  the 
nieces  on  the  contingency  of  C.  M.  or  her  ehildrtUj  dying 
without  issued 

To  convey  the  legal  fee,  the  word  heirs  is  necessary  in 
deeds  at  common  law,  which  operate  by  way  of  conveyance, 
or  transmutation  of  possession.  This  is  still  the  law  of  Penn- 
sylvania, and  but  for  the  danger  of  intermeddhng  with  the 
closely  interwoven  law  of  tenures,  would  have  been  done 
away,  as  it  has  been  in  New  York,  and  some  other  states. 
The  same  thing  is  requisite  in  a  deed  to  uses,  where  the  pos- 
session is  transferred  to  the  use  by  the  statute,  thus  making  a 
legal  estate  by  operation  of  law,  and  annihilating  the  fidu- 
ciary', or  equitable  estate,  as  Existing  at  the  same  time  inde- 
pendently of  the  legal.  But  where  this  operation  of  the 
statute  of  uses  is  successfully  evaded,  and  the  use  still  exists 
under  the  name  of  irttst,  substituted  in  some  measure  for  the 
use,  as  it  stood  before  the  statute,  this  trust,  or  equitable 
estate,  may  exist  in  the  same  deed  with  the  legal,  and  the  equi- 
table fee  may  pass  without  the  word  heirs,  if  the  intention 
sufficiently  appear  by  other  expressions,  although  the  same 
indulgence  is  not  shown  as  in  a  will.  As  for  instance,  a  trust 
feoffment  to  A.  and  his  heirs,  to  convey  to  B.,  in^.  A.  the 
trustee,  can  convey  a  fee  to  B.,  although  the  word  heirs  is 
not  used  in  connexion  with  B.  In  a  will,  the  words  all  his 
rights,  all  his  property,  would  have  carried  the  fee.  Let 
.  this  be  reversed,  and  let  us  suppose  a  feoffment  to  A.  (without 
the  word  heirs),  to  convey  to  B.,  in  fee,  or  to  the  heirs  of  B. 
A.,  having  only  an  estate  for  l\fe  by  implication  (and  it  is 
the  largest  the  law  can  imply,  where  there  is  no  express 
estate,  and  no  words  which  the  law  considers  equivalent), 
cannot  convey  the  legal  fee,  to  the  equitable  fee  of  B.  Yet 
the  feoffor  and  his  heirs  may  stand  seized  to  the  use  of  B., 
and  thus  in  effect  it  may  come  to  the  same  thing.    In  cove- 


*  Seo  authorities,  last  para|praph,  3  Stnd.  80,  et  iL    Baooo,  Uses  and  Trusts. 
2  Wils.  22,  75. 
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nants  to  stand  seized  to  uses,  where  the  legal  and  equitable 
estates,  by  operation  of  the  statute,  centre  at  once  in  the  same 
person,  the  technical  word  heirs  cannot  be  dispensed  with. 
But  in  a  covenant  to  convey  (and  defective  bargains  and  sales, 
or  feoffments,  are  now  usually  considered  as  such)  and  suffi- 
cient legal  seiziu  in  the  covenantor,  the  courts  will  in  general 
consider  him  as  seized  to  the  use  of  the  person  who  has  the 
equitable  estate,  provided  there  is  a  consideration,  and  suffi- 
cient words  to  show  the  intention.^ 

The  foregoing  is  laid  down  very  explicitly  in  Preston's 
treatise  on  estates. 

*^  The  general  rule  is,  that  limitations  of  trust  are  to  be  con- 
strued in  like  manner,  and  by  the  like  rules  as  limitation  of 
legal  estates ;  and  therefore  in  dteds^  the  fee  cannot  pass  by 
grant  or  transfer,  inter  vivas,  without  appropriate  words  of 
inheritance." 

^  But  in  contracts  to  convey y  and  in  trusts  declared,  in  a 
conveyance,  the  fee  may  pass,  notwithstanding  the  omission 
of  a  limitation  to  the  heirs  J' 

«  Therefore  articles  to  convey  to  B.,  in/ee,  or  a  convey- 
ance to  A.  B.,  and  his  heirs,  in  trust  to  convey  to  C.  D.,inyee 
simple,  would  confer  a  right  in  equity  to  call  for  a  convey- 
ance of  the  inheritance.  So  a  conveyance  to  A.,  and  his 
heirs,  in  trust,  totidem  verbis,  for  B.,  in  fee,  would  pass  a 
fee."  Because,  the  use  according  to  the  statute,  would  in  this 
case  be  executed  in  B.  instead  of  in  A. ;  which  would  not  take 
place  if  A.  were  required  to  do  some  act,  as  to  convey,  &c, 
rendering  it  necessary  that  the  possession,  or  legal  seizin 
should  be  in  him  for  that  purpose :  A.  would  then  hold  in 
trust  for  B.  It  is  proper  to  observe  also,  that  the  seizin  of 
A.,  is  in  fee,  in  virtue  of  the  word  heirs,  without  which  he 
would  only  have  an  estate  for  life,  although  expressly  declared 

f  2  ChiUy's  Black.  83,  266,  and  note.  I  Dallas  139.  PreoedenU  Convej. 
andn^r  157.  Sand.  Uses,  1  YoL  123,  126;2to1.  98.  2  Prest  64.  Cornish  Uses 
43,  74.  4  Dane's  Abrid;.  224.  1  Fonb.  34.  Ambler  387.  6  Croise  242, 
243.    8D.  SlE.  597.    10  Mod.  523.    2  Atk.  71.    GUbert,  Law  of  Uses,  75. 
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that  he  was  to  take  in  trust ^  for  B.  inyiftf,  who  took  the  legal 
estate  according  to  the  statute,  but  without  the  word  heirs, 
either  in  connexion  with  his  use,  or  the  seizin  or  estate  of  A. 

It  is,  liowever,  laid  down  by  Preston,  <<that  there  may  be 
a  right  in  equity  to  call  for  the  conveyance  of  the  fee,  be- 
cause there  is  evidence  of  an  intention  to  convey  the  fee,  al- 
though that  intention  be  not  expressed  by  a  limitation  to  the 
heirs.*^  Or  as  it  is  expressed  by  Kent,  <<  it  is  likewise  under- 
stood that  a  court  of  equity  will  supply  the  omission  of  words 
of  inheritance ;  and  in  contracts  to  convey,  it  will  sustain  the 
right  of  the  party  to  call  for  a  conveyance  in  fee,  where  it 
appears  to  have  been  the  intention  of  the  contract  to  convey 
a  fee/'«  • 

And  again,  that  ^  the  construction  of  law  on  the  bargain 
and  sale,  ought  to  be  precisely  the  same,  after  the  statute  as 
the  construction  of  the  court  of  chancery  would  have  been, 
when  the  uses  were  fiduciary,  and  were  under  the  immediate 
and  peculiar  jurisdiction  of  that  court."  In  the  present  in- 
strument, the  word  heirs  as  respects  the  trust  estates,  is  not 
necessary  to  pass  a  fee.  The  word  issue  in  a  deed  at  common 
law,  operating  by  way  of  conveyance,  is  a  word  of  purchase, 
not  of  inheritance ;  but  in  a  trust  declared  in  such  deed,  it  is 
construed  according  to  the  intention,  as  in  a  will  or  covenant. 
« Issue"  in  a  will  does  not  mean  <*  children,"  but  a  succession 
of  issuc,or  children  of  children,  JncEr/IntV^/y:  and  the  remainder 
over,  after  a  "dying  without  issue,"  mean;  after  "an  indefinite 
failure  of  issue,"  or  a  failure  of  heirs  of  the  body.  In  the  in- 
strument before  us,  the  intention  is  evident,  that  the  land  is 
first  to  go  to  C.  M.,  then  to  her  issue,  and  then  to  the  issue  of 


*  **  To  declare  a  trust  ibnnitlly,  a  perton  need  only  make  lib  meaning  clear 
as  to  the  interest  bo  intends  to  give,  without  regarding  the  technical  terms  of 
the  common  law  in  the  limitation  of  legal  estates;  an  equitable  fee  may  be 
granted  without  the  word  **  heirs,**  und  an  equitaUo  entail  without  tlie  words 
**  heirs  of  the  body."  But  though  technical  terms  bo  not  absolutely  ncccKsary, 
yet  no  rule  is  better  established  tlian,  tliat  where  technical  terms  are  emjduycd, 
tlicy  vhall  be  taken  in  tlicir  legal  and  technical  sense.**    Lewin  44. 
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tlkit  issue,  but  does  not  stop  there,  for  it  is  not  to  go  to  the 
nieces,  until  after  the  children  die  without  issue,  which  makes 
it  an  indefinite  failure  of  issue,  according  to  the  legal  meaning 
of  the  words  "dying  without  issue."  The  intention  also  is,  that 
the  nieces  are  to  take  a  remainder  in  ftt^  but  the  word 
"heirs'*  is  not  used,  which  is  necessary  for  this  purpose  in  a 
deed  of  conveyance;  the'trustees  are  directed  to  convey  to 
them  in  fee  simple.  In  virtue  of  the  direction  to  convey ,  the 
use  is  executed  in  the  trustees  not  in  the  nieces,  who  take 
the  trust f  and  the  legal  seizin,  or  possession  is  transferred  to 
the  use,  as  it  is  necessary  the  trustees  shall  retain  possession 
to  make  the  conveyance.  If  the  words  had  been,  "  if  C.  M. 
or  her  issue  die  without  issue,  then  to  my  nieces  infee^  omit- 
ting the  word  "convey,''  the  nieces  would  have  taken  the 
legal  estate,  without  the  trustees,  but  then  the  word  "heirs" 
would  have  been  necessary  in  the  deed,  unless  it  be  construed 
a  covenant  to  stand  seized.' 

It  is  the  general  rule,  then,  that  the  word  heirs  is  necessary 
to  convey  the  legal  estate  'mfecy  in  a  deed,  and  the  exception 
is  the  case  of  the  equitable  fee,  in  a  4rust  deed ;  and  where,  in 
that  trust  deed,  the  conveyance  of  the  legal  estate  is  to  the 
trustee  and  his  heirs,  the  person  seized  of  the  equitable  fee 
without  the  technical  word,  may  call,  for  a  convejrance  of  the 
fee  from  him ;  and  where  the  legal  fee  is  not  in  the  trustee  for 
the  want  of  the  word  heirs,  the  equitable  fee  may  still  subsist 
in  equity,  because,  "  there  is  evidence  of  an  intentton  to  con- 
vey the  fee."  Or  as  it  has  been  expressed,  "trusts  in  deeds, 
and  other  writings,  have  the  same  fiduciary  character  since, 
that  uses  had  before,  the  statute  of  uses."  It  is  also  estab- 
lished, that  defective  feoffments  may  be  considered  as  mere 
executory  contracts  to  convey ;  or  trusts  may  be  regarded  as 
covenants  to  stand  seized  to  uses ;  in  this  manner  narrowing 

^  2  Prcst  65.    1  Fonb.  34.    4  Keofs  Com.  7.    Comyn's  Dig.,  tit  diap.  T. 
VOL.  v.  '^  29 
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the  incouvenience  of  the  rigid  rule  applicable  to  conveyaaces 
at  common  law.* 

In  the  case  of  Vanhom's  lessee,  chief  justice  M'Kean  strug- 
gled bard  to  make  out  a  fee  simple  without  the  word  heirs. 
He  construed  the  dhed  to  be  a  covenant  to  stand  seized  to 
uses  (it  was  not  a  trust,  the  possession  not  being  separated 
from  the  beneficial  interest),  but  he  found  no  words,  either 
express  or  relative,  that  would  carry  the  fee.  The  words  of 
the  deed  were  simply  these,  **  gives,  grants,  freely,  absolutely, 
and  clearly,  the  premises,  tic.,  all  the  rights,  titles,  and  interest, 
claim  and  demand  whatsoever.''  Aa  this  was  a  use  (that  is, 
the  legal  estate  and  the  use  both  centering  at  the  same  time 
in  the  first  taker,  instead  of  interposing  a  second  person,  or 
requiring  something  to  be  done),  it  was  converted  by  the  sta- 
tute of  uses  into  a  legal  estate,  and  then  required  the  tech- 
nical word  heirs  to  convey  the  fee,  which  the  skill  of  tbe 
lawyer  might  have  prevented  by  simply  adding  five  words, 
to  wit :  To  A.*  for  the  use  of  R,y&r  the  use  of  C. — or  required 
something  to  be  done  by  a  trustee — such  as  to  convey,  or  to 
receive  and  apply  the  rents,  which  might  render  it  necessary 
for  the  trustee  to  have  the  possesion  for  that  purpose.  The 
use  would  then  be  executed  in  B.,  who  would  become  a 
trustee  for  C,  now  seized  of  the  equitable,  as  B.  would  be  of 
the  legal  estate. 

The  kind  of  estate  to  be  conveyed  was  not  even  rendered 
certain  by  express  relation,  or  reference  to  that  of  the  grantor 
himself,  or  by  the  use  of  words  necessarily  enlarging  an  estate 
for  life,  to  an  estate  tail,  as  for  instance  the  words,  <<  dying 
without  issue."  The  deed  under  consideration,  however,  is 
a  trust — the  trustees  are  expressly  required  to  convey  in^^ 
slmpley  to  the  nieces  of  the  feoffor,  on  the  happening  of  the 
contingency  of  C.  M.  "  dying  without  issue ;''  and  in  virtue  of 


•  2  Fonb.  90.  1  PrMt  386.  3  Sand.  80.  3  FooK  137;  do.  la  1  DdlM 
13.  1  Fonb.  34 ;  3  da  20.  4  Dane's  Abr.  324.  Fearn  394  Crok«  Eliz.  478. 
CokoLiL96.    10  Johns.  Repw  49S,  d07. 
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those  words,  either  C.  M.,  or  her  issue  (in  connexion  with 
her  previous  estate  for  life),  takes  an  estate  tail.  It  is  declared 
ill  the  deed,  that  the  «« complete  legal  estate  of  the  premises," 
is  vested  in  the  trustees  for  the  purpose  of  executing  the 
trusts. 

If  it  be  necessary^  to  regard  the  deed  as  merely  a  covenant 
to  convey,  or  to  stand  seized  to  uses,  will  the  nominal  con- 
sideration paid  by  the  trustees  be  sufficient  to  support  the 
contract,  or  will  it  be  stistaiiied  without  consideration  as 
between  the  parties  immediately  interested?  There  is  some 
difference  of  opinion  on  this  head,  and  it  may  be  necessary  to 
distingui:>h  contracts  executory  from  contracts  executed;  but 
it  is  unnecessary  to  discuss  the  matter  in  the  present  case,  for 
there  is  no  doubt  that  a  consideration  moving  from  any  of  the 
parties  beneficially  interested,  will  embrace  all  coming  within 
ttie  scope  of  the  trust,  especially  in  the  present  instance, 
where  the  particular  estate  of  C.  M.  (according  to  the  strict 
analogy  between  legal  and  equitable  limitations),  is  necessary 
to  support  the  contingent  remainder  of  the  nieces  of  the 
feoffor.  If  this  were  the  case  of  a  will,  that  remainder  might 
be  an  executory  devise,  which  requires  no  particular  estate  to 
support  it.  The  principles  above  cited  are  more  fully  ex- 
plained in  the  excellent  work  on  trusts,  by  Willis.  In  the 
present  case,  there  is  a  sufficient  consideration  moving  from 
all  the  parties;  that  of  marriage  in  C.  M.,  and  of  blood  in  the 
nieces.* 

*  When  the  trust  is  created  no  consideration  is  essential,  and  the  conrt  will 
execute  it,  thou^rh  voluntary.  Lewin  111.  ** If  a  use  be  declared  upon  trans- 
mutation of  posHC^ion  (when  possession  passes  from  the  feoffor),  as  in  a  fine  or 
feoffinent,  it  is  sufficient  for  the  party  on  the  transmutation  to  declare,  that  the 
u^e  shall  be  to  such  a  party,  and  of  such  an  estate;  but  if  a  use  ari^  without 
tran^mutntion  of  possession,  the  use  Uien  does  not  arise  by  virtue  of  any  decla- 
ration or  appointment,  but  there  must  be  some  precedent  obligation  to  oblige  the 
party  docIarin<|r  the  use,  which  must  be  fjunded  on  some  consideration.**  Per 
Holt.  Lcwin  1 17.  Agrain:  ♦*  If  a  man  will  improvidcntly  bind  himself  by  com* 
fiete  alienation,  the  court  will  not  unloose  the  fetters  he  hath  put  upon  himself^ 
but  ho  must  lie  down  under  bis  own  f<^ly;  but  if  the  court  interpose,  where  the 
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It  may  also  be  a  subject  of  inqniry,  which  I  do  not  mean 
to  enter  upon  at  length,  whether  tbe  statute  of  Umitations  of 
Pennsylvania  would  not,  in  case  the  time  had  elapsed, 
remedy  the  defect  of  tbe  feoffment  in  this  case,  as  respects  tbe 
Ir  gal  estate  in  the  trustees,  from  the  want  of  tbe  word  Aetrt. 
Tiie  person  standing  seized  to  uses,  baring  parted  with  tbe 
whole  of  his  equitable  interest  in  favpur  of  the  objects  of  tbe 
trusis,  it  is  only  the  legal  esiaiey  if  any,  remaining  in  him  or 
his  heirs,  which  is  not  adverse  to  the  cestui  que  trusts.  Tbe 
former  beneficial  interest,  or  equitable  estate  of  tbe  feoffor, 
cannot  co-exist  with  tbe  same  equitable  estate  in  the  eetltft 
que  trust.  The  legal  estate  of  the  trustees  is  subordinate  to 
tiie  equitable,  being  merely  instituted  to  carry  into  effect  the 
trusts  created.  But  the  possession  of  the  feoffees  to  uses  is 
adverse  to  that  of  the  feoffor,  who  has  parted  with  bis  whole 
estate;  and  in  like  manner  one  in  possession  under  a  contract 
to  convey  holds  in  his  own  right  and  adversely  to  the  cove- 
nantor. The  statute  operates  both  on  tbe  legal  and  equitable 
possessor,  who  holds  an  adverse  possession,  that  is,  who  holds 
in  his  own  right,  and  not  in  privity  with  another;  and  I  see 
no  reason  why  twenty-one  years'  possession,  by  withholding 
the  remedy,  does  not  give  such  possessor,  as  in  other  cases, 
a  legal  estate  without  inquiry  into  the  original  title.  Tbe 
trustees^  consistently  with  the  trtists,  might  acquire  against 
all  the  world,  with  the  exception  of  their  cestui  que  trusts^ 
the  legal  title  under  the  statute;  and  the  cestui  que  trusis 
in  possession,  and  in  the  receipt  of  the  rents  and  profits, 
might  acquire  it  for  the  same  reason  against  the  trustees,  as 
*<  their  estate  exists  merely  for  the  benefit  of  the  cestui  que 
trusts.*^  A  conveyance  also  may  be  presnmed,  as  far  as  it 
may  be,  in  conformity  with  the  deed  of  trust.  After  the  sur- 
render by  the  trustees,  and  the  possession  of  tiie  cestui  que 

Qct  is  incompUu^  what  if  this  bot  to  arrctt  property  fh>m  a  person  who  hat  not 
legally  parted  with  it 7**  Lcwin  139.  lo  the  present  case,  tlic  feoffor  profcmes 
to  part  with  the  whole  estate,  as  well  as  the  possession,  and  if  there  be  any 
thing  incomplete,  it  is  the  form  and  not  in  the  sabstanoe  of  tho  alienation. 
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irusl  in  lier  own  right,  it  does  not  follow  that  there  remains 
any  privity  between  them.  The  trustees  cannot  hold  ad- 
versely to  their  cesiui  que  truslSy  and  no  time  will  give  them 
a  title  against  those  for  whose  benefit  they  hold;  but  the  rea- 
son is  diiferent  in  the  case  of  {ho82  who  are  entitled  to  the 
equitable  estates,  as  respects  trustees,  or  covenantees  to  stand 
seized.  The  statute  would  not  bar  those  who  have  the 
equitable  remainder ^  because  it  is  a  part  of  the  same  estate 
wall  the  equitable  estate  for  life,  or  h)  tail;  that  remamder 
can  only  be  barred  by  a  common  recovery,  or  by  simple 
dlienation  under  the  statute  of  Pennsylvania.  Let  us  suppose 
that  the  trustees  in  this  case  had  executed  their  trusts  by 
express  conveyance;  it  would  have  been  done  by  giving  a 
,  legal  estate  for  life,  or  in  tail  to  C.  M.,  or  in  tail  to  her  issue, 
remahider  to  the  nieces,  and  this  would  be  precisely  the 
effect  of  giving  a  legal  estate  to  C.  M.,  under  the  statute  of 
limitations,  in  virtue  of  a  twenty-one  years'  possession.  If 
this  reasoning  be  not  satisfactory,  at  least  it  will  not  be 
doubted  that  the  trustees,  and  the  cestui  que  trusts^  jointly, 
by  their  possession  may  acquire  the  fee,  and  thus  enable  the 
trustees  to  make  conveyances  in  fee,  in  execution  of  the 
trusts,  according  to  the  hitention  declared  in  the  deed.  The 
doctrine  of  estoppel  would  prevent  any  one  claiming  under 
the  feoffor  from  taking  advantage  of  the  want  of  legal  seizin, 
even  if  the  possession  of  the  trustees  and  the  cestui  que  trusts 
were  not  adverse  to  the  feoffor,  as  well  as  to  all  the  world. 
Where  there  is  no  court  of  equity  to  decree  a  complete  exe- 
cution of  the  trusts,  the  former  construction  of  the  statute 
ought  to  be  favoured,  and  is  so  where  the  cestui  que  trust  is 
in  possession.  It  is  laid  down  in  the  case  of  Chahnondely  v. 
Clinton,  2  Mer.  Rep.  3G1,  "that  a  cestui  que  trust  may  have 
a  substantive,  independent  possession,  and  may  even  disseize 
his  trustee.*'*    Equity  will  not  permit  the  trustee  to  evict  the 

•  See  Willis  85,  171,  119,  124.  2  Esp.  Rep.  416,  419.  Bnrr.  18D8.  1  Dall. 
1-2.  I  Scrg.  &  Binn.  71.  Yatci»34l,  12.  6  Binn.  191.  13  Strg.  460.  Equity 
will  not  permit  trustee  to  evict  Iiis  ceitui  que  trust,     1  B.  &  B.  443. 

20'' 
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cestui  que  trust;  and  where  <Mhe  tnist^e  is  bound  to  convey 
the  legal  estate,  on  an  event  which  has  happened,  the  cou- 
yeyance  will  be  presumed  unless  the  contrary  appears,^^* 
This,  even  where  there  is  a  court  of  equity;  but  here,  wh§re 
there  is  no  such  court,  ought  to*  be  conclusive.  It  may  be 
true  at  law,  that  the  cestui  que  trvst  is  tenant  at  will  of  the 
trustee,  but  in  equity  the  reverse  of  this  is  the  case,  when  the 
former  has  a  right  to  call  for  the  conveyance,  and  the  surren- 
der of  the  possession  as  in  the  case  of  C.  M.t 

It  may  be  farther  remarked,  that  the  apparent  discretionary 
power  given  to  the  trustees  in  the  instrument  under  conside- 
ration, as  it  relates  to  the  unborn  children,  is  only  found  in 
what  may  properly  be  termed  imperfect  trusts  (not  executory, 
or  imperfectly  declared)^  where  the  trustees  take,  in  the  first 
instance,  a  beneficial  interest,  coupled  with  the  expression  of 
a  desire  for  the  farther  transmission,  but  which  they  may  be 
at  liberty  to  disregard;  or  in  the  case  of  a  general  power,  not 
imperative,  and  not  a  trust,  which  is  equivalent  to  the  abso- 
lute ownership.  Strictly  speaking,  these  being  voluntary  or 
discretionary,  can  hardly  be  regarded  as  trusts.  But  an  unde- 
fined discretion  given  to  a  stranger,  who  takes  no  beneficial 
interest,  and  who  can  have  no  motive  but  the  mere  exercise 
of  a  discretion  according  to  his  will  and  pleasure,  while  he  is 
at  the  same  time  not  at  liberty  to  defeat  the  trusts,  is,  to  say 
the  least,  a  solecism  or  contradiction.  Here  tiie  objects  of  the 
trusts  are  designated,  and  the  trusts  are  imperative,  so  far  as 
relates  to  C.  M.;  for  tlie  trustees  cannot  withhold  the  rents 
and  profits  before  her  marriage;  and  the  event  on  the  happen- 


*  In  eMOT  where  tmsteet  oQf  ht  to  conyej  to  the  beneficial  owner  of  the  estate, 
a  jnrj  may  preeome  a  term  surrendered  to  him.  7  D.  d&  E.  Doe  e.  Tyboom; 
do.  47.  GoodtiUe  e.  Jones,  4  Dane  251.  Cowper  23.  Boiler  N.  P.  110.  2  D. 
a&E.  698;  7  do.  47;  8  do.  3;  2  do.  123.  5  £.  138.  1  Hen.  d&  Momf.  228.  1 
Binn.  133. 

t  ^  In  a  eoart  of  law,  the  trastee,  as  the  aboolate  proprietor,  may  of  course 
exercise  all  soch  powers  as  the  legal  ownership  oonlers;  hut  in  efnt/y,  the  eettui 
qti€  lru»t  is  ik§  oAeelaile  •wncr.*'    Ltwin  412. 
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ing  of  which  they  are  to  convoy  the  legal  estate  to  her,  is  so 
distinctly  indicated,  that  it  is  equally  imperative;  although 
not  so  as  to  the  vague  and  discretionary  allotment^  to  the 
unborn  children  on  their  marriage.  But  this  is  a  trust,  or 
at  least  a  particular  power,  coming  withhi  the  rule  of  perpe- 
tuity, where  the  trustees  are  not  the  creators  of  the  estates 
under  the  deed,  but  the  inere  medium  of  conveyance,  and 
where  we  must  look  to  the  original  deed  of  trust  for  the 
estates,  and  not  to  any  voluntary  act  of  the  trustee's.  I  do 
not  mean  to  speak  of  that  kind  of  special  trusts  for  the  sale  of 
estates,  for  the  accumulation  of  trust  funds,  or  for  the  conver- 
sion of  such  funds,  &c.,  where  the  trustees  are  required  to 
retain  the  estate  in  their  hands  for  a  particular  purpose,  and 
where  until  that  purpose  be  answered,  the  legal  estate  must 
remain  in  them;  and  the  persons  having  the  equitable  or 
beneficial  estate,  or  interest,  cannot  call  for  a  conveyance, 
although  they  may  dispose  of  their  equitable  rights,  which 
disposal  will  be  sustained  in  equity.  It  may  also  be  a  ques- 
tion, how  far  such  special,  equitable  estates  may  be  liable  for 
the  debts  of  the  cestui  que  trust.  The  present  is  not  a  case 
of  that  kind.  It  cannot  admit  of  a  doubt  that  a  court  of 
equity  would  compel  the  execution  of  the  trust,  so  far  as 
relates  to  the  application  of  the  rents  and  profits  for  the  sup- 
port of  C.  M.,  before  marriage,  and  the  conveyance  of  the 
estate  to  her  on  her  marriage  and  having  children.i<> 

If  the  farther  agency  of  the  trustees,  for  any  of  the  reasons 
which  have  been  given,  be  placed  out  of  view  in  this  case, 
so  as  to  devolve  the  execution  on  the  court,  and  with  it  those 
expressions  which  appear  to  give  a  vague  and  undefined 
discretion,  founded  on  a  personal  confidence^  but  not  impera- 
tive in  relation  to  the  children,  then  it  will  present  a  plain 
case  of  an  equitable  estate  tail  in  C.  Af.,  in  virtue  of  the 

*o  2  Sand.  77.  Coke  Lit,  sec.  463,  lib.  3,  ch.  8,  271  6,  n,  231.  Fetra  437. 
IC<Jrn227.  2  Fonb.  94.  Fear n  563.  Fcarn2l6.  9  Mam.  Rep.  514.  Fearn 
h^,    2  Ve«ey  335 ;  7  do.  85.    Sogden  on  Powcis  429. 
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wards,  dying  withont  issue,  and  of  equiiabk  remainders  to 
the  nieces  of  the  feoffor,  dependent  on  the  contingency  cf 
C.  M.  dying  without  issue,  leaving  entirely  out  of  view  the 
imperfect  or  defective  trust  for  the  children.  It  is  possible 
that  this  singular  clause  may  have  been  intended  to  give  the 
trustees  an  a{>pearance  of  discretion,  similar  to  that  of  owner- 
ship, and  from  motives  of  policy,  which  may  be  conjectured, 
but  on  which  the  court  could  not  act  There  is  first  the 
estate  for  life  of  C.  M.,  and  then  in  the  same  deed  impliedly  to 
her  issue,  which  in  a  will  or  trust  deed,  when  this  word  oi 
other  equivalent  expression,  is  used  collectively,  and  not  as 
designatio  personarum,  or  descriptive  of  any  persons  then  in 
being,  are  words  of  inheritance,  equivalent  to  heirs  of  the  body, 
and  not  of  purchase,  and  according  to  the  rule  in  Shelley's 
case  (which  applies  to  equitable  as  well  as  to  legal  limita- 
tions), the  two  estates  unite,  and  form  an  estate  tail  in  the 
first  taker.  If  the  defective  limitation  to  the  children  by  allot- 
ment on  their  marriage,  at  the  will  of  the  trustee,  be  also 
placed  out  of  view,  this  interpretation  will  be  farther  strength- 
ened, because  it  will  then  be  absolutely  necessary  that  C.  M. 
shall  take  an  estate  tail  by  implication,  or  operation  of  law, 
in  virtue  of  the  words,  ^dying  without  issue,"  to  effectuate 
the  general  intent  in  favour  of  the  issue.  Although  it  is 
not  expressly  declared  what  kind  of  estate  is  to  be  given  to 
the  children,  yet,  inasmuch  as  the  estate  is  not  to  go  over,  or 
from  C.  M.,  or  her  children,  excepting  in  the  event  of  their 
dying  without  issue,  it  follows  that  an  estate  of  inheritance 
was  intended  for  them,  and  they  must  take  an  estate  by  im- 
plication, for  the  want  of  an  express  limitation;  but  if  the 
unborn  children  cannot  take  such  estate  by  implication  ac- 
cording to  the  rules  of  law,  as  purchasers,  their  ancestor  must 
take  for  them,  in  order  to  enable  them,  as  well  as  the  grand- 
children, to  take,  and  thus  accomplish  the  general  intent, 
which  might  otherwise  fail.  And  this  would  also  be  the  cuse, 
if  the  act  of  the  trustees  were  necessary  to  convey  to  C.  M.,  or 
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her  children,  an  estate  tail,  if  they  have  not  a  sufficient  legal 
seizin  to  convey  more  than  estates  for  life.'^ 

According  to  this  view  of  the  case,  the  limitations  in  the 
original  deed  would  read  as  follows:  The  rents  and  profits  to 
C,  M.for  life^  with  directions  to  convey  the  legal  estate^  on 
her  marriage  and  having  children  [omitting  the  allotment 
of  j9ar/^  of  the  land  to  theoinborn  children,  on  their  marriage 
respectively']^  and  if  C  M.  die  without  issue,  then  to  convey 
to  the  nieces  in  fee.  Or  to  C.  M,  for  UfCj  and  if  she  die 
without  issue,  then  over.  In  either  of  these  cases,  C.  M. 
would  take  an  estate  tail. 

But  even  if  the  deed  of  trust  gave  sufficient  power  to  the 
trustees,  that  is,  a  sufficient  legal  seizin  to  enable  them  to 
execute  the  equitable  estates,  in  fee,  and  to  limit  them  by 
way  of  strict  settlement,  it  would  be  necessary  in  order  to 
accomplish  this,  to  interpose  special  trustees  after  every  par- 
ticular, and  vested  estate,  in  order  to  preserve  the  contingent 
uses,  or  to  prevent  the  union  of  the  estate  for  life  and  the 
inheritance;  the  legal  estate  of  the  general  trustees  being 
insufficient  for  these  purposes.  Admitting  that  the  same, 
(that  is  the  general  trustees)  might  be  constituted  special  trus- 
tees to  preserve  the  contingent  estates,  by  introducing  a  re- 
mainder to  them  during  the  life  of  C.  M.,  so  as  to  preserve 
such  estates  as  might  vest  at  her  decease,  nothing  of  the  kind 
has  been  done,  and  the  deed  contains  no  express  directions  to 
do  it.  And  if  this  be  considered  an  executory  trust,  it  is 
only  in  consequence  of  such  express  directions,  that  a  clause 
in  strict  settlement,  would  be  inserted  by  the  chancellor,  in 
modelling  the  trusts  by  a  new  conveyance.  Without  such  a 
clause,  there  is  nothing  to  break  the  continuity  of  the  equita- 
ble estates;  the  estate  of  the  trustees  would  continue  entirely 
legal,  and  those  of  the  cestui  que  trust  entirely  equitable,  for 
the  trustees  are  directed  to  convey  to  the  nieces,  which  makes 

»  3  (^nyn's  IHg.  398-9,  400.  4  D.  &  E.  394.  5  Dane's  Abr.  513,  514. 
1  Dallu  47.  3  Fonb.60.  1  Coko  137;  11  ib.80.  £q.  Ca.  Abr.  185.  1  P.  W.75. 
Caie  in  1  Yates.    2  Yates  374,  400,  414. 
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it  a  trust,  instead  of  a  legal  estate,  as  it  would  have  been,  if 
there  had  been  a  simple  remainder.  In  order  to  gire  power 
over  a  remainder,  the  beneficial  estates  must  be  all  legal,  or 
all  equitable.  Such  is  the  English  law ;  but  under  our  act  of 
assembly,  tenant  in  fail  has  power  to  convey  as  if$eiztd  in 
fee  simple.  But  if  we  depart  from  the  plain  legal  construc- 
tion which  has  been  laid  down,  it  will  be  necessary  to  enter 
the  uncertain  field  of  executory  trusts,  of  springing  uses, 
resulting  trusts,  and  nearly  all  the  abstruse  and  puzzling 
questions  of  the  English  law  of  tenures.  Even  the  English 
judges  and  chancellors  have  sometimes  found  these  subtleties 
so  excessive,  that  they  have  been  obliged  to  break  through 
them  at  once,  and  content  themselves  with  decreeing  a  rafr- 
aiantial  execution  of  the  trusts." 

For  the  purpose  however,  of  making  a  nxnre  complete 
analysis  of  the  deed,  I  will  consider  it  as  if  there  were  no  de- 
fect in  the  conveyance  of  the  legal  fee  to  the  trustees,  and 
that  in  virtue  of  it,  they  have  sufficient  seizin  to  convey  the* 
legal  estates  in  fee,  which  they  are  required  by  the  deed  to 
execute.*    It  is  proper  to  remark,  however,  that  whatever 

'*  Fearn  56,  M(#.    3  F<mh.  9a    Feani  320.    3  FooK  88. '  1  Edeo.  87. 

•  8eo  fltrther  oa  this  tabject,  and  contra,  AmK  387.  6  Cniiie  943.  3  4&  8 
D.a&E.537.  10  Mod.  523.  3  Atk.  71.  Gilbert  Uaea  75.  It  is  important  to 
dittin^ish  thoae  caaea  which  arine  oo  wUU,  from  thoao  on  dafdb  of  coaaeyaiict. 
See  also  Lewin  324.  **  As  legal  limitations  are  properljr  ooynisaUe  bjr  a  com- 
mon law  conrt,  it  might  naturally  be  sopposed,  that  the  eonstroetioii  pot  opoo 
the  instromont,  wonid  stand  wholly  unaffected  by  the  cirenmstanoe  of  the  erea- 
tion  oftbe  trust  Bat  as  the  effect  of  the  deed«  or  will,  is  to  be  ruled  by  the  in- 
tontion,  and  any  person  in  limiting  an  eatata  to  a  trustee*  most  be  guided  by 
the  equity  he  proposes  to  raise  upcm  it,  the  ooart  Is  neeessarily  led  to  enter 
upon  the  consideration  of  the  trust,  in  order  to  measure  the  extent  of  the  legal 
interest,  by  the  scope  and  object  of  the  equitable.  The  following  rulea  of  con. 
struction  have  in  consequence  been  adoptccL** 

*«  1.  Whi^rever  a  trust  is  created,  a  legal  estate  suffioient  for  the  execution  of 
the  trust,  shall  if  possible,  bo  implied:  3.  The  legal  estate  limited  to  the  trustee, 
shall  not  be  carried  farther  than  the  complete  execution  of  the  trusts  necessarOy 
requires.*' 

Tlie  principle  is  here  very  broadly  asserted,  but  on  a  earefhl  examination  of 
the  authorities  relied  on,  I  think  it  will  be  found,  that  they  have  arisen  on  wills; 
if  so,  the  defective  deeds  must  be  regarded  as  covenants  to  stand  seized. 
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discretion  of  an  arbitrary  and  personal  nature  was  confided 
to  them,  but  not  explicitly  expressed  in  the  deed,  and  not  impe- 
rative on  them,  whether  that  direction  relates  to  C.  M.  or  to 
her  unborn  children,  may  be  fairly  considered  as  waived  by 
the  delivery  of  the  title  deeds,  and  the  possession  of  the  land, 
with  the  pernancy  of  the  profits,  accompanied  by  written  di- 
rections to  the  agent  to  account  for  back  rents,  to  C.  M.  and 
her  husband.  In  doing  this,  they  in  fact,  substantially  exe- 
cuted the  trusts  as  to  C.  M.  Perhaps,  they  did  all  that  was  iu 
their  power  to  do,  for  it  is  not  declared  that  they  shall  execute 
a  deed;  this  is  uiferred  from  the  words,  <<  may  settle  and  assure, 
by  such  mode  of  conveyance,  as  they  may  deem  prudent  and 
advisable.'^  The  deed  would  be  but  evidence/of  title ;  the 
actual  seizin,  possession,  or  investiture,  being  a  common  law 
mode  of  conveyance,  while  writings,  excepting  incases  of  in- 
corporeal hereditaments  lying  in  grant,  are  but  the  symbols, 
or  the  evidence.  The  word  may,  in  favour  o/C.  M.  may  be 
construed  to  be  optional  with  respect  to  the  execution  of  the 
deed,  as  it  is  for  the  same  reason  (to  secure  to  her  the  benefit 
of  the  trust)  considered  imperative.  As  a  benefit  is  intended, 
and  her  interest  clearly  defined,  the  construction  is  to  be 
such  as  to  promote  it,  according  to  the  rules  of  law  and 
equity. 

If  any  writings  as  evidence  of  legal  title  were  required,  and 
the  time  having  arrived  when  they  ought  to  have  been  exe- 
cuted, they  will  be  presumed  to  have'been  executed,  C.  M. 
and  her  husband  being  in  possession  of  the  property,  and  in 
the  lawful  enjoyment  of  the  rents  and  profits,  independently 
of  the  trustees  or  any  other  person.  This  doctrine,  as  we 
have  seen,  is  peculiarly  favoured  in  Pennsylvania,  and  in 
those  states  where  there  are  no  courts  of  equity,  and  where 
there  is  no  chancellor  to  perform  all  the  duties  of  trustees. 

Even  in  England,  the  actual  possession,  and  receipts  of  the 
rents  and  profits,  by  cestui  que  trusty  is  regarded  as  the 
highest  instance  of  equitable  seizin.  In  Pennsylvania,  where 
there  is  no  court  of  equity,  I  can  see  no  reason  why  a  still 
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higher  importance  should  not  attach  to  this  circnmstance. 
There  is  still  a  more  weighty  principle  applicable  to  the 
interest  of  C.  M.  nnder  this  deed,  and  that  is,  thai  equity  con- 
siders thai  as  done  which  ought  to  have  been  done.  It  is 
plain,  that  on  her  marriage,  the  trustees  were  bound  to  settle 
and  assure  to  her  a  portion  of  the  land,  which  portion  the 
law  considers  to  be  the  whole,  and  which  the  trusteees  have 
assented  to,  by  the  act  of  delivering  to  her  the  possession  of 
the  whole,  leaving  nothing  undone,  on  their  part,  excepting 
the  execution  of  a  deed  of  conveyailce.  This  certainly  ought 
to  have  been  done,  if  required  by  the  trust ;  and  after  the 
actual  execution  of  the  substantial  act,  it  would  not  be  a 
stretch  of  the  principle,  to  consider  the  formal  act  as  per- 
formed also.  Would  a  court  of  equity  have  hesitated  to  re- 
quire them  to  make  such  a  conveyance,  if  they  had  been 
called  upon  by  the  cestui  que  trust  f  On  what  ground  could 
they  place  their  refusal  ?  It  cannot  be  doubted  for  a  moment, 
that  the  trustees  would  have  been  compelled  to  execute  a  con- 
veyance of  some  kind.  '  I  wUl  proceed  to  connder  what  this 
ought  to  be.i> 

And  first,  I  will  observe  that  if  the  law  courts  of  Pennsyl- 
vania could  act  on  the  distinction  of  trusts  executed  and  exe- 
cutory, otherwise  than  by  a  greater  freedom  of  construction, 
it  could  not  escape  their  notice,  that  the  deed  with  respect  to 
C.  M.,  is  much  more  explicitly  framed,  in  the  declaration  of 
the  trusts,  than  it  is  with  respect  to  her  unborn  children.  She 
has  in  the  first  place,  a  fixed  and  positive  right  to'  the  rents 
and  profits  for  life,  while  unmarried.  This  right  constitutes 
'her  equitable  estate,  and  by  imitation  equal  to  the  legal  estate. 
This  estate  for  life  the  trustees  cannot  withhold;  they  would 
be  compellable  in  equity  to  execute  it,  and  if  necessary,  convey 

••7D.d&E.9,47.  5  DiM*«  Abr.  251.  Cowper93.  Biil.N.P.110.  3D. 
a&  E.  698;  7  do.  3,  47;  8  da  9,  123.  5  E.  13a  3  John*.  Rep.  64,  321 ;  3 
do.  423.  1  Hon.  and  Momf.  328.  1  Binnc/  133.  1  Dallas  72.  1  Serg.  &, 
RawL  30.  1  Binncy  91.  1  Yates  341 ;  do.  12.  6  Binnej  91.  12  Scrg.  4G0, 
46. 
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ihe  legal  seizin,  although  there  were  no  directions  to  thai 
etloct,  unless  it  should  be  regarded  as  a  special  trust,  requiring 
the  possession  to  remaiti  in  the  trustees  for  a  certain  period, 
or  for  a  particular  purpose.  "  If  she  remain  unmarried,"  that' 
is,  while  she  remains  unmarried  (for  this  is  to  be  read  as  an 
adverb  of  time,  and  not  as  a  preposition),  they  are  to  dispose 
of  the  rents  and  profits  for  her  support ;  and,  <^  if  the  marry 
and  haVe  children,'^  they  may^  that  is,  musi^  unless  there  be 
plain  and  satisfactory  reasons  to  the  contrary,  to  be  derived  . 
from  the  deed  itself,  resign  to  her  the  disposition  of  those 
rents  and  profits,  and  deliver  to  her  a  portion  of  the  land. 

On  her  marriage  and  having  children,  a  portion  of  the  ' 
land  is  to  be  settled  on  her  for  life ;  that  portion  is  fixed  by 
the  rules  of  law ;  it  is  the  whole,  on  the  principle- that  where 
an  estate  is  limited  to  two  or  more  persons,  and  only  one  is 
capable  of  taking,  in  the  first  instance,  that  one  takes  all, 
leaving  it  to  open  as  others  become  capable;  besides,  the  estate 
for  life,  in  virtue  of  the  rents  and  profits  having  been  previ- 
ously settled  on  her,  is  a  vested  equitable  estate  which  would 
not  be  divested  by  her  marriage ;  the  word  maj/y  when  the 
trust  is  in  its  nature  imperative,  must  read  shall;  the  mode  of 
conveyance  must  be  no  other  than  such  as  the  law  would  re- 
quire for  the  purpose  specified ;  and  the  time  could  not  be 
deferred.  So  that  the  words  may^  settle  and  assure,  at  such 
time  and  by  such  mode  of  conveyance  as  they  may  deem 
prudent  and  advisable^  in  point  of/act y  leaves  nothing  to  the 
discretion  of  the  trustees.  There  is  nothing  which  can  give 
to  this  part  of  the  deed,  the  character  of  an  executory  trust, 
that  is  to  say,  imperfectly  declared.  The  timej  her  marriage, ' 
and  having  children  (and  according  to  legal  decisions  the  first 
event  is  sufficient),  is  fixed  by  the  deed,  the  portion  is  fixed 
by  the  rules  of  law,  the  mode  of  conveyance  must  follow  her 
equitable  estate;  and  the  court  who  are  to  judge  of  the  faith- 
ful execution  of  the  trust,  or  who  may  be  called  upon  to  exe- 
cute it  in  the  place  of  the  trustees,  would  consider  it  "prudent 
and  advisable"  to  follow  the  rules  of  law  and  the  general  in- 

VOL.  V.  30 
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teuty  where  nothing  explicitly  and  clearly  appears  in  the 
deed  to  the  contrary.  The  words  prudent  and  advisable,  in 
this  case^  contain  no  rule  by  which  the  court  can  correct  the 
acts  of  the  trustees;,  they  relate  to  the  mode  of  conveyance, 
for  the  portion  is  fixed  by  legal  rule,  the  time  is  fixed  by  the 
deed,  and  so  is  the  interest  or  estate.  If  the  time  (the  mar- 
riage and  having  children),  the  portion,  and  the  estate,  are 
not  imperative,  then  this  is  no  trust  at  all.  This  is  the  con- 
clusion at  which  the  court  must  arrive,  before  it  declare  that 
the  directions  in  the  deed  are  not  imperative.  If  this  be  re- 
garded as  an  executory  trust  as  to  C.  M.,  it  is  one  of  those 
in  which  nothing  is  left  to  be  ascertained,  at  least  by  those 
who  are  to  execute  the  trust ;  and  if  the  particular  intent,  as 
relates  to  the  children  of  C.  M.  be  too  indefinite/or  execution, 
it  will  not  in  the  least  affect  the  clearly  ascertained  intent  as 
respects  their  parent  That  intent,  is  beyond  all  question, 
that  C.  M.  shall  positively  have  the  rents  and  profits  for  life, 
while  she  remains  unmarried,  and  that  on  her  marriage,  the 
trustees  may,  that  is,  shall  convey  to  her  the  legal  estate, 
thus  changing  her  equitable  into  a  legal  estate,  enlarged  into 
an  estate  tail,  Jby  the  words  ^  dying  without  issue.">« 

If  the  trustees  had  unlimited  discretion  as  to  ih^  portion  of 
C.  M.,  or  the  time  of  settling  and  assuring  it,  there  would 
be  nothing  to  prevent  them  from  rendering  it  illusory,  if  they 
thought  proper,  and  contrary  to  the  law  of  trusts,  they  might 
derive  a  benefit  from  the  trust  If  the  time  were  .not  deter- 
mined, the  rents  and  profits  might  remain,  in  the  interim,  un- 
disposed of.  For  there  is  no  express  declaration  respecting 
their  disposition,  €^fter  the  marriage.  The  expressions  are, 
"  if  (while)  she  remains  unmarried'' — and,  "  if  she  marry  (on 
her  marriage)  they  may  settle  and  assure,  &c''  But  there 
are  no  directions  for  the  application  of  the  rents  and  profits, 
by  the  trustees,  after  her  marriage.  It  is  evident,  however, 
that  they  are  to  be  hers  for  life,  under  any  circumstances. 
First,  while  unmarried,  the  trustees  are  to  apply  them  for  her 
support,  but  on  her  marriage  they  are  to  deliver  the  land,  so 
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that  she  may  receive  them  and  apply  them  herself,  clearly  in- 
dicating that  the  legal  estate  was  to  be  conveyed  to  her.  This 
would  undoubtedly  be  the  view  of  the  court  if  required  to  exe- 
cute the  trusts  independently  of  the  trustees.  It  may  be  re- 
marked, that  as  to  the  two  events,  marriage  and  having 
children,  to  precede  the  settlement  and  conveyance,  they  need 
not  both  happen ;  the  first*  in  order  of  time,  according  to  ju- 
dicial decisions,  being  sufficient,  and  the  word  children,  in 
the  plural,  may  be  read  in  the  singular. >' 

The  foregoing  applies  to  the  clause,  or  part  of  it,  which 
relates  particularly  to  C.  M. ;  but  the  feoffor  has  not  stopped 
with  the  living  beneficiary;  he  has  looked  into  futurity,  and 
endeavoured  to  provide  fo^  her  unborn  issue,  out  of  the  same 
estate.  As  to  the  children,  they  are  to  take,  or  there  is  to  be 
allotted  to  them,  on  their  marriage^  according  to  the  pleasure 
of  the  trustees,  ;7ar/^  of  the  estate  already  beneficially  dis- 
posed of  to  their  parent,  and  this  by  way  of  executory,  or, 
contingent  springing  use,  respectively)  on  such  terms  and  con- 
ditions as  the  trustees  may  deem  advisable.  So  far  as  the 
intention  is  here  explicitly  declared,  it  cannot  be  varied  froniy 
and  therefcure  the  time  fixed  for  the  allotment  to  be  made,  the 
marriage  of  the  unborn  children,  violates  the  rule  of  perpe- 
tuity ;  but  in  other  respects,  this,  considered  as  a  limitation 
independent  of,  and  unconnected  with  the  estate  for  life  of  C. 
M.,  is  entirely  too  vague  and  indefinite  to  be  executed  by  the 
court.  There  is  no  rule  for  the  estate,  or  for  the  quantum 
to  be  settled  as  marriage  portions,  out  of  the  land,  and  there 
is  no  hint  as  to  the  nature  of,  or  necessity  for  terms  and  con- 
ditions. 

In  order  to  render  this  more  obvious,  let  us  suppose  a  limita- 
tion like  the  following.  Instead  of  giving  any  estate  to  C.  M. 


•«  '•  7  D.  &,  B.  2,  2  Fonb.  47,  79.  2  ChiUjV  BUck.  268.  Fearn.  318 
Doo|r.  431,  434.  Fearn.  by  PoweU  38,  G7,  247,  250,  430,  432,  501,  507, 5G3.  2 
FoDb.  149.  3  VeiGj  jr.  357.  Doug.  753.  1  Wils.  105.  Burrow  1818.  1  Eden 
368.    Amb.376.    2  Vewy  &^  Beam.  297.    3  Vesey  752. 
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let  the  life  estate  be  to  C.  D.,  a  stranger,  and  then  if  C.  D.  die 
xrithout  issue,  to  the  nieces  of  the  feoffor;  then  proceed,  ^and  if 
a  certain  C.  M.  shall  marry  and  have  children,  the  trustees 
may  allot  to  such  children  on  their  marriage,  respectively, 
such  parts  of  said  lamd,  on  such  terms  and  conditions,  as  they 
mity  think  proper  to  be  given  them."  Now,  what  estate,  or 
interest  is  limited  to  these  unborn  children  ?  Not  to  speak 
of  the  objection  from  remoteness,  it  is  to  depend  on  the  allots 
ment  by  the  trustees,  which  is  not  imperative  but  optional. 
Although  the  objects  of  the  trust  be  certain,  the  subject,  the 
quantum  of  land,  and  the  interest,  are  undetermined.  They 
would  have  nothing  to  go  into  equity  against  the  trustees,  and 
the  court  however  disposed  to  construe  it  a  trust,  in  case  it 
sliould  be  devolved  upon  it  by  the  want  of  trustees,  would 
have  no  rule  with  respect  to  the  estate,  or  quantity  of  land  to 
be  settled  to  each  respectively  at  different  intervals  of  time. 
If  it  be  not  a  trust,  it  is  a  mere  power,  which  the  trustees  may 
decline  to  exercise  at  their  pleasure.  We  may  now  suppose  a 
similar  clause  as  to  C.  M.  without  the  previous  disposition  of 
the  rents  and  profits  in  her  favour,  but  after  the  words^  <<in 
trust,  &c.,  that  the  trustees  may  allot  to  a  certain  C.  M.  on 
her  marriage  and  having  children,  sMcYi  parts  of  said  land  as 
they  may  think  proper  to  be  given,  on  such  terms  and  con- 
ditions as  they  may  think  advisable."  What  kind  of  equi- 
table estate  is  this  ?  Courts  have  gone  very  far,  almost  as  far 
in  supporting  such  declarations  as  imperative,  as  trusts,  but 
it  would  be  going  farther  than  any  case  I  have  seen,  to  con- 
sider this  an  imperative  trust  The  estate  would  probably  be 
considered  as  still  in  the  feoffor  and  his  heirs,  because  no 
beneficial  interest  vests  presently  in  any  person  out  of  the 
feoffor ;  although  if  any  interest  is  created  it  may  vest  at  once 
in  a  person  in  beingj  instead  of  waiting  for  the  birth  of  a 
person,  and  the  marriage  of  that  person.  If  a  trust  like  this 
would  be  doubtful,  how  much  more  that  to  the  unborn  chil- 
dren  of  C.  M.  on  their  marriage,  of  unascertained  parts  of 
the  land  previously  disposed  of  to  their  ancestor !    All  that 
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could  be  said,  would  be,  that  it  was  probably  the  intention  to 
confer  a  benefit,  but  neither  the  general,  nor  particular  intent, 
were  expressed  with  suificient  certainty. 

But  if  the  estate  of  the  children  be  connected  with  that  of 
C.  M.,  it  must  be  through  the  operation  of  the  rule  in  Shelly's 
case,  atid  the  consequence  will  be  an  estate  tail  in  C.  M.  If 
the  imperfect  trust,  or  power  of  appointment  to  the  unborn 
children  be  set  aside,  there  will  be  little  difficulty  in  deciding 
this  case.  It  would  then  be  simply  in  trust,  for  C.  M.  for  life, 
and  if  she  die  without  issue,  then  over.  If  it  w-ere  intended 
the  children,  should  take  by  purchase^  the  limitation  would 
have  been,  at  least  ought  to  have  been,  more  explicit,  instead 
of  being  expressed  in  this  loose  and  careless  manner.  There 
is  no  doubt  but  that  an  unborn  person  may  take  .as  a  pur- 
chaser; but  I  think  it  may  be  admitted  on  the  other  hand,  that 
the  presumption  would  be  in  favour  of  taking  by  inheritance, 
the  estate  which  in  the  same  deed  or  will  hcts  been  previously 
limited  to  the  ancestor.  This  is  the  natural  course  of  things, 
as  well  as  the  legal.  Such  is  the  spirit  of  the  rule  in  Shelly's 
case,  which  according  to  the  declaration  of  chief  justice 
M'Kcan,  is  peculiarly  favoured  in  Pennsylvania.  If  this 
order  is  intended  to  be  di$regarded,  the  feoffor,  or  devisor, 
should  leave  no  room  for  doubt,  but  make  known  his  inten- 
tion by  express  declaration,  and  even  that  declaration  must 
conform  to  the  rules  of  law.  The  unavoidable  effect  of  the 
children  taking  by  inheritance,  must  be  to  give  an  estate  tail 
to  C.  M.,  and  consequently  a  power  to  bar  the  remainders, 
whether  agreeable  to  the  intention  of  the  feoffor  or  not.'* 

The  first  and  leading  object  of  the  feoffor,  was  to  provide 
for  the  support  of  C.  M.,  during  her  natural  life,  out  of  the 
rents  and  profits  of  the  whole  estate,  at  all  events,  married 
or  unmarried;  this  idea  of  a  support  for  life  from  the  land  is 
thrice  repeated:  and  if  the  rents  should  not  prove  sufficient, 
the  trustees  were  authorized  to  mortgage  them,  and  in  this 
way,  if  necessary,  sink  the  whole;  as  a  power  to  raise  by 
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rent8  and  profit8  b  equivalent  to  a  power  to  mortgage. 
They  might  therefore  have  virtually  sold  the  estate,  to  raise 
a  sufficient  fund  for  her  use.  But  in  case  she  married  and 
had  children,  she  was  to  be  provided  for  in  a  different  mode, 
which  was  by  surrendering  the  legal  seizin,  and  conveying 
the  legal  estate;  and  by  a  negative  pregnant,  her  husband 
might  have  been  included  in  the  settlement  or  conveyance, 
according  to  the  words,  ^neither  the  said  C.  M.  nor  any 
husband  she  may  have,"  &c  It  was  only  in  the  event  of 
th^  estate  not  being  disposed  of  for  her  support  while  mimar- 
ried,  or  of  her  dying  without  issue,  and  her  children  dying 
without  issue,  that  the  nieces  could  take,  not  as  the  favoured 
persons  qf  the  trusty  but  on  the  failure  of  the  primary  inten- 
tion. It  b  beyond  all  question,  that  according  to  the  general 
intent,  an  estate  of  inheritance  was  intended  for  her  and  her 
children,  or  issue  collectively.  There  is  no  doubt  on  this 
bead;  whatever  obscurity  there  may  be,  is  as  to  the  mode  of 
accomplishing  this  leading  design;  and  here  it  is  unnecessary 
to  repeat,  that  the  particular  intent,  even  if  it  were  not  ob- 
scure, must  be  carried  into  effect  according  to  the  established 
rules  of  law,  or  it  must  yield  to  the  general  intent  I  think 
it  must  be  clear  that  substantially  this  is  an  estate  tail;  and 
I  believe  the  strictest  application  of  technical  rules  cannot 
vary  the  result  Nothing  could  prevent  the  necessary  effects 
of  such  estates,  but  a  limitation  in  strict  settlement,  by  the 
interposition  of  different  sets  of  trustees.  But  this  would  not 
save  the  limitation  to  the  unborn  children,  on  account  of  the 
radical  defect  in  the  directions  of  the  deed  of  trust,  to  allot 
their  portions  on  their  marriage^  without  the  alternative  of 
their  attaining  twenty-one  years  of  age.  The  trustees  have 
no  power  to  add  to,  or  alter  this  express  declaration ;  it  relates 
to  an  uncertain  event,  which  may  never  happen,  even  if  the 
child  should  attain  twenty-one  years  of  age;  and  is,  therefore, 
a  condition  precedent,  which  must  happen  before  any  interest 
can  vest,  even  if  it  were  not  still  farther  contingent,  in  conse- 


Digitized  by  LjOOQIC 


TBUSTS   AND    TRUSTEES.  339 

quence  of  the  discretion  of  the  trustees,  in  allotting  the  res- 
pective marriage  portions  of  these  unborn  children.** 

The  right  to  the  rents  and  profits  is,  in  equity,  the  estate 
itself;*  therefore  C.  M.  had  at  the  very  least,  an  estate  for 
life;  as  a  mere  usufruct,  like  that  of  the^^ivil  law,  is  unknown 
to  our  law.    The  usual  language  in  tmsts  is,  <<  the  trustees 
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remain  unmarried/'  cannot  be  intended  as  a  condition  aubse- 
qnent,  and  as  a  restraint  on  her  marriage,  by  determining  her 
estate  for  life,  for  it  is  an  event  approved,  and  provided  for; 
her  estate  for  life  b  not  therefore  to  divest  in  the  event  of  her 
marriage.  It  is  not  a  contingency,  but  merely  an  event  mark- 
ing the  time  when  the  power  of  the  trustees  in  the  receipt 
and  application  of  the  rents  and  profits  is  to  end.  It  means 
in  the  event  of,  or  on  her  marriage,  the  trustees  are  to  settle 
and  assure  to  her,  in  other  words,  convey  their  legal  to  her 
equitable  estate,  and  thus  surrender  the  land  to  her  ow|i  dis- 
posal and  management  In  other  words,  they  are  to  receive 
and  dispose  of  the  rents  ai\d  profits  only  so  long  as  she 
remains  unmarried.  Such  was  the  practical  understanding 
of  the  trustees,  who  pursued  this  course  immediately  on  her 
marriage,  with  the  exception  of  the  legal  conveyance.  The 
words  settle  and  assure  have  a  definite  legal  meaning ;  they 
would  not  be  satisfied  b^  a  mere  tenancy  at  will ;  they  refer 
to  some  estate  known  to  the  law,  for  life,  or  in  fee,  or  perhaps 
for  years,  but  in  the  present  imse  il^oould  nol  be  less  than  for 
life." 

Thus,  not  only  may  a  conveyance  and  complete  execution 
of  the  trust,  as  to  C.  M.,  be  presumed  from  the  formal  posses- 
sion delivered  by  the  trustees,  and  long  uninterruptedly  con- 
tinued, but  the  case  is  farther  fortified  by  the  important 
principle  of  equity,  which  considers  those  things  as  done 
which  ought  to  be  done.  **  The  forbearance  of  the  trustees,'' 
says  sir  Joseph  Jekyll,  ^  in  nol  doing  what  it  was  their  office 
to  have  done,  shall  in  no  sort*  prejudice  the  cestui  que  trusty 
since  at  that  rate  it  would  be  in  the  power  of  trustetm,  either 
by  doing,  or  delaying  to  do  their  duty,  to  affect  the  rights  of 
other  persons;  which  can  nevjsr  be  maintained.  Wherefore 
the  rule  in  such  coses  is,  that  what  ought  to  have  been  done, 
shall  be  taken  as  done,  and  a  rule  so  powerful  it  is^  as  to  alter 

■^CornitbooUMlS.  Borrow  1818.  SSftndSi.  Feam.  53.  1  Coka  129. 
6D.^E.213;7do.653.    lB.aC.75.    Uwin  655. 
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the  very  nature  of  things,  to  make  land  money,  and  turn 
money  into  land/'  The  rule  is  laid  down  in  very  strong 
terms  by  Lewin.  "If  money  be  directed  to  be  laid  out  in 
land,  to  be  settled  in  fee,  or  in  tail,  the  husband  shall  have 
his  right  of  curtesy,  or  the  wife  her  right  of  dower,  though 
no  purchase  was  actually  made  in  the  lifetime  of  the  wife  or 
husband.**  What  kind  of  conveyance  would  the  court  have 
directed  the  trustees  to  make  in  our  case,  or  would  have 
made  in  their  stead?  If  an  estate  for  life,  on  her  marriage, 
«  and  if  she  die  without  issue,**  then  over — this  is  the  convey- 
ance the  trustees  will  be  presumed  to  have  made,  it  being 
their  duty  to  make  it,  and  the  time  for  making  it  being  past 
The  conveyance  of  the  trustees,  whether  actually  made  or 
presumed  to  have  been  made,  according  to  the  principle  of 
equity  which  considers  things  as  done  which  ought  to  have 
been  done,  must  by  relation  form  a  part  of  the  original  deed 
of  trust,  as  if  it  had  been  inserted  in  it,  and  be  read  as  part  of 
it;  for  although  her  seizin  must  be  served  out  of  the  seizin  of 
the  trustees,  she  cannot. take  as  purchaser  from  them,  but 
from  the  feoffor  under  the  original  deed;  it  is  for  the  trustees 
to  execute,  ascertain,  or  give  effect  to  the  trusts,  but  they 
cannot  create  them.  A  deed  by  them  to  C.  M.  for  life,  with- 
out going  any  farther,  would  still  be  read  in  connexion  with 
the  deed  of  trust  as  a  part  of  it,  and  would  still  be  a  deed  to 
her  for  life,  "and  if  she  die  without  issue,**  then  over;  or  to 
her  for  life,  and  to  her  unborn  children  in  tail,  words  which 
would  give  to  C.  M.  an  estate  tail  in  the  whole,  as  the  first 
taker.  The  doctrine  of  relation  is  of  the  first  importance  in 
deeds  of  trust,  where  trustees  are  required  to  convey,  or  "settle 
and  assure,**  in  execution  of  their  trusts.  By  the  deed  of  trust, 
the  feoffor  parts  with  his  estate,  and  all  power  over  it,  from 
the  time  of  executing  the  deed.  He  docs  not  confer  a  power 
to  create  estates  in  future,  for  this  would  bo  to  create  a  perpe- 
tuity; but  the  estates  to  be  executed  must  receive  their  life 
and  complexion  from  his  act ;  "  the  question  in  these  cases  is, 
not  whether  the  donee  can  limit  a  fee,  but  whether  he  can 
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through  the  medinm  of  his  power,  dispose  of  the  estate  as  if 
he  were  seized  of  it  in  fee/'  If  the  trustees  conid  be  the 
creators  of  the  estates,  instead  of  the  mere  '^  conduit  pipes,'' 
to  use  a  phrase  applied  to  them,  the  devisor  or  feoffor  might 
direct  the  course  of  transmission  forever.  The  cases  of  a 
general  power,  or  where  the  first  taker  has  such  an  estate  as 
to  enable  him  to  unshackle  it,  are  not  exceptions,  for  they 
have  power  to  do  as  they  please  with  it;  and  the  only  mode 
in  which  the  limitation  to  the  children  can  be  saved  under 
the  present  deed,  would  be  to  give  such  an  estate  to  C.  JM*  t^ 
may  enable  her  to  bar  the  remainders ;  that  is,  if  there  were 
not  inherent  defects  in  the  limitation  to  theoL  That  is  to  say^ 
by  giving  them  future  contingent  uses,  not  vested  in  interest 
or  possession,  which  must  cease  to  exist  by  the  destruction  of 
the  estate  on  which  they  depend  for  support.  Here  the  limi- 
tations by  way  of  springing  use  to  the  unborn  chiMren,  are 
too  imperfect  even  for  this  purpose.  In  fact,  they  amount  to 
nothing  which  the  law  can  lay  hold  of.  It  must  be  observed, 
if  this  be  a  power  (tf  appointment,  it  is  a  particular  and  not  a 
general  power.** 

As  the  doctrine  of  relation  is  veiy  clearly  laid  down  by  an 
elementary  writer  of  high  authority,  I  will  make  some  ex- 
tracts from  his  work. 

^By  general  powers,  we  understand  a  right  to  appoint  to 
whomsoever  the  donee  pleases.  By  a  particular  power,  it  is 
meant  that  he  is  restricted  to  some  objects  designated  in  the 
deed  creating  the  power,  as  to  his  own  children.  In  Xhejirst 
of  these  cases,  he  has  an  absolute  disposing  power  over  the 
estate,  and  may.  bring  it  into  market  whenever  his  necessities 
or  wishes  may  lead  him  to  do  so.  Tlie  period  for  the  com- 
mencement of  the  limitations  [in  the  case  o(  a  general  pow- 
er], in  point  qf  perpetuity ^  is  the  time  of  the  execution  of  the 
power,  and  not  the  creation  of  it  Thus,  if  A.  were  to  convey 
to  his  unborn  son  foj:  life,  remainder  to  the  sons  of  that  son 

**  SogdcB  on  Powers  439.    Cornish  on  Uiot  111.    9Ssnd.75. 
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as  purchaser,  the  remainder  to  the  children  of  the  son  would 
be  void,  as  tending  to  a  perpetuity.  But  if  A.  were  to  convey 
his  estate  to  such  uses  generally  as  he  miglit  appoint,  &c.,  it 
would  be  otherwise.*' 

"With  respect  io particular  powers, they  have  a  tendency 
to  perpetuhy,  which  is  not  obviated  by  their  enabUng  the 
donee  to  Uniil  the  fee.  Fcm*  the  question  in  these  cases,  is  not 
whether  the  donee  can  hmit  a  fee,  but  wliether  he  can, 
through  the  medium  of  liis  power,  dispose  of  the  estate  as  if 
he  were  seized  of  it  in  fee.  It  is  well  established  therefore, 
that  under  a  particular  power,  as  a  power  to  appoint  to 
children,  no  estate  can  be  created,  which  would  not  be  valid 
if  limited  in  the  deed  creating  the  power.  The  test  of  the 
validity  of  the  estates  raised,  is  to  place  them,  in  the  deed 
creating  the  power,  in  lieu  of  the  power  itself.  Thus,  if  by 
a  settlement  an  estate  be  limited  to  A.  for  life,  remainder  to 
his  children  as  he  shall  appoint,  and  he  afterwards  appoints 
to  a  son  born  subsequently  to  the  settlement  for  life,  remain- 
der to  the  children  of  that  son  as  purchasers,  read  the  limita- 
tions as  if  inserted  in  the  settlement,  in  the  place  of  the  power, 
and  they  will  read  thus:  To  A.  for  life,  remainder  to  his  unborn 
son  for  life,  remainder  to  the  sons  of  that  son  as  purchasers. 
Now,  the  limitation  to  the  grandchildren  would  have  been 
void  if  contained  in  the  settlement,  and  therefore  cannot  be 
sustained  as  a  due  execution  of  the  power." 

The  reason  is  given  in  the  subsequent  paragraph.  "It  is  a 
possibility  upon  a  possibility,  which  the  law  will  not  endure. 
LfOrd  Kenyon  said  it  was  clearly  settled,  that  an  estate  for 
life  may  be  limited  to  miborn  issue,  provided  the  devisor 
does  not  go  farther  y  and  give  an  estate  in  succession  to  the 
children  of  such  unborn  son;  by  which  he  meant  that  the 
children  could  not  take  as  purchasers.*  This  is  j)roved  by 
an  observation  which  he  made  in  another  case.    He  said,  that 

*  That  is,  the  children  of  the  aon,  or  grandchildren. 
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an  unborn  child  may  be  tenant  in  tail,  but  not  tenant  for  life^ 
with  a  limitation  to  his  cliildren  as  purchasers.''  And  it  is 
distinctly  lad  down  in  the  reasons  for  the  respondent,  in  the 
duke  of  Marlborough's  case,  that  if  after  the  fim  vested  estate 
of  freehold,  you  limit  a  contingent  estate,  or  use  for  life,  to  a 
person  unborn,  then  follow  it  with  contingent  remainders  in 
tail,  to  the  sons  or  children  of  such  unborn  tenant  for  life, 
such  contingent  limitations  of  the  inheritance  will  be  void; 
and  we  learn  from  lord  Kenyon,  that  this  doctrine  was  after- 
wards recognised  by  the  learned  chief  who  delivered  the 
opinion  of  the  judges  on  the  case  in  the  house  of  lords.  In- 
deed a  limitation  like  this  is  clearly  void,  by  reason  of  its 
tendency  to  a  perpetuity,  independently  of  the  techniriil  ob- 
jection of  its  beuig  a  possibility  upon  a  possibility,  which 
probably  means  the  same  thing."  It  is  then,  inunaterial 
what  may  be  the  nature  of  the  limitations,  contingent  remain- 
ders, executory  devises,  executory  trusts,  springing  uses,  or 
powers  of  appointment;  all  must  alike  obey  the  rule  against 
perpetuities.  But  there  are  other  objections  to  this  particular 
intent,  or  mode  of  extending  the  benefit  of  the  trust  to  the 
unborn  children  of  C.  M. 

The  principle  is  laid  down  in  Butler's  note  to  Feame,  as 
admitting  of  no  question,  <<that  in  no  case  can  an  estate  be 
settled  on  an  unborn  person  for  life,  so  as  to  confer  an  estate 
by  purchase  on  that  person's  issue."  The  consequence  is 
self  evident  As  the  grandchild  cannot  take  by  purchase,  it 
must  either  not  take  at  all,  or  take  by  inheritance;  but  in 
order  to  this,  the  immediate  ancestor,  or  the  more  remote, 
must  take  an  estate  of  inheritance  in  order  to  transmit  the 
estate;  therefore  C.  M.,  or  her  unborn  children,  must  take  at 
least  an  estate  tail,  in  order  to  transmit  it  to  the  grandchildren. 
That  these  are  to  take  the  estate,  according  to  the  deed,  ap- 
pears from  the  expression,  <^  if  the  children  of  C.  M.  die  without 
issue,"  then  over.  But  without  giving  to  C.  M.,  or  her  child- 
ren, an  estate  tail,  according  to  the  rules  of  law  it  cannot  be 
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transmitted  to  tlie  grandchildren,  who  cannot  take  by  pur- 
chase, and  of  course  only  by  inheritance  from  their  ancestor.^ 

Before  I  proceed  to  a  farther  examination  of  this  part  of  the 
deed  of  trust,  I  will  lay  down  another  principle,  which  must 
be  taken  in  connexion  with  the  foregoing. 

Although  an  unborn  grandchild  cannot  take  by  purchase, 
an  unborn  child  may;  but  in  this  case,  an  estate  must  be  ex- 
pressly limited,  for  an  unborn  person  cannot  take  by  impli- 
cation. The  doctrine  as  laid  down  by  Fonblanque  is  not 
questioned.  "It  seems  clear  that  the  issue  [the  unborn  child- 
ren of  the  first  taker],  could  not  take  by  implication.  But  if 
the  issue  cannot  take  as  purchasers,  they  can  only  take  by 
the  estate  being  transmissible,  for  which  purpose  the  ances- 
tor must  take  a  descendable  estate;  and  in  thus  making  the 
particular  inteiit  give  way  to  the  manifest  general  intent ^ 
courts  of  justice  do  no  more  than  the  testator  himself  would 
probably  have  done  had  he  been  apprized  that  his  general 
purpose  required  him  to  give  up  his  particular  intent, ^^^ 

To  apply  these  principles  more  closely  to  the  deed  under 
consideration,  there  is  first  the  estate  for  life  of  C.  M.,-with 
the  limitation  over  on  «  her  dying  without  issue,"  which,  if 
we  stop  here,  is  one  of  the  most  common  cases  of  implied 
estate  tail,  where  the  estate  for  life  is  enlarged  by  implication 
for  the  benefit  of  the  issue.  But  parts  of  the  sa^e  land  may 
be  allotted  to  her  children  respectively  on  their  marriage,  at 
the  discretion  of  the  trustees,  on  such  terms  and  conditions  as 
they  may  deem  advisable,  and  if  they  die  without  issue,  then 
over,  and  impliedly,  but  not  expressly,  giving  an  estate  to  the 
grandchildren  of  C.  M.,  according  to  the  words  just  quoted. 
It  is  the  evident  intention  that  the  estate  is  to  go  to  them,  as 
it  is  not  to  go  over  during  the  existence  of  any  persons  an- 
swering the  description.  Now,  it  is  plain  that  no  estate  is 
expressly  limited  in  the  deed  of  trust  to  the  children,  not  even 

**  '0  Fcarn.  363,  BuUcr's  edit,  note,  Cornish  on  Uses,  Law  Lib.  111.  % 
Sand.  77.    2  Fonb.  60. 
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an  estate  for  life ;  if  they  were  persons  Jiving  at  the  time  of 
making  the  deed,  an  estate  for  hfe  might  be  implied,  and  that 
estate  might  be  enlarged  by  implication  to  an  estate  tail,  for 
the  benefit  of  the  issue  of  the  children;  but  an  unborn  child 
cannot  take  by  implication,  or  unborn  grandchild  by  pur- 
chase. If  the  children  could  take  an  estate  for  life,  by  impli- 
cation, it  would  not,  according  to  the  rul^  in  Shelly's  case,  be 
enlarged  to  an  estate  tail;  the  ancestor  must  take  an  express 
estate  for  life,  legal  or  equitable,  so  as  to  carry  the  freehold, 
without  which  the  inheritance  would  not  unite.  Yet,  it  is  in- 
tended that  the  issue  of  the  issue,  or  grandchildren,  shall  take, 
and  they  can  only  take  by  inheritance;  but  they  cannot  take 
from  the  children,  as  these  have  neither  an  express  estate  for 
life,  nor  can  they  take  by  implication  for  the  purpose  of  trans- 
mission. But  C.  M.  has  both  an  express  estate  for  life,  and 
can  take  by  implication,  not  only  for  her  children,  but  her 
grandchildren;  therefore  she  must  take  an  estate  tail,  other- 
wise the  clear  general  intent  will  be  defeated.  This  is  on  the 
supposition  that  the  limitation  to  the  children  does  not  violate 
the  rule  against  perpetuity:  whereas  the  allotment  is  not  to 
be  made  until  their  marriage,  without  the  alternative  of  their 
marriage,  or  attaining  twbnty-one  years,  a  mere  possibility 
on  a  possibility;  for  it  depends  upon  all  these  contingencies, 
the  marriaffe  of  C.  M.,  the  birth  of  children,  and  their  mar- 
riage, whicn  last  contingency  may  not  happen  for  fifty  years 
after  the  death  of  the  tenant  for  life,  who  was  living  at  the 
time  of  the  making  the  deed;  and  we  may  add  a  f6urth  con- 
tingency, the  discretionary  allotment  by  th.e  trustees :  so  that 
the  view  I  have  taken  of  the  limitation  to  the  children,  so  far 
as  it  is  created  by  the  deed  of  trust  without  the  act  of  the 
trustees,  is  supported  by  reasoning  which  approaches  as  near 
demonstration  as  a  subject  not  purely  mathematical  will 
permit. 

With  respect  to  the  trustees,  it  is  also  established  that  they 
cannot  create  the  estate  tail  to  the  children  respectively,  by 
allotment  on  their  marriage,  such  a  power  being  not  only 
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too  remote  but  too  indefinite  for  the  court  to  act  upon  in 
directing  the  execution  of  the  trusts,  or  in  correcting  tlie  acts 
of  the  trustees ;  and  moreover,  the  discretion  being  personal, 
must  be  at  an  end  when  they  shall  have  ceased  to  exist  by 
death  or  otherwise. 

As  the  grandchildren  cannot  take  unless  either  C.  M.  or 
her  children  take  an  estate  tail,  the  whole  question  to  be  de- 
termined is,  whether  C.  M.,  or  her  children,  must  take  such 
estate  under  the  deed  of  trust,  for  one  or  the  others  must  take 
such  estate,  to  accomplish  the  intention  of  the,  deed  of  trust. 
What  has  been  said  is  perfectly  conclusive  on  this  head.  The 
case  is  narrowed  down  to  this  single  question:  Does  C.  M. 
take  the  estate  tail,  or  is  it  to  be  postponed  so  that  her  unborn 
children  may  take  it  ?*  The  children  cannot  take  it,  and  C. 
M.  maj/j  and  does  take  according  to  the  rules  of  law.  It 
would  be  difficult  to  assign  any  reason,  why  the  feoffor  should 
give  an  estate  of  inheritance  to  the  unborn  children  of  C.  M., 
and  only  an  estate  for  life  to  her,  of  unimproved,  at  least  un- 
productive lar^ds,  for  whom,  as  the  immediate  object  of  the 
feoffment,  and  for  whose  support,  before  her  marriage,  the 
whole  estate  might  have  been  sunk  by  mortgage!  But  if  C. 
M.  and  her  children  take  independent  limitations,  as  pur- 
chasers of  different  parts  of  the  land,  then  each  must  have  an 
estate  tail  of  the  respective  portions,  in  virtue  of  tlie  words, 
"dying  without  issue ;"  so  that  in  any  event  C.  M.  must  take 
an  estate  tail  of  her  portion,  and  that  portion  in  the  first  in- 
stance is  the  whole,  liable  to  be  divested  in  part  by  the  future 
contingent  springing  uses  of  the  children,  wliich  like  other 


*  Could  the  trustees  on  an  appeal  to  equity,  withhold  an  estate  tail  from  C. 
M.  or  her  children  ?  If  it  be  admitted  that  (hoy  could  not,  the  general  intent 
of  the  iboiror  is  established.  The  deed  regards  the  two  as  forming  but  one  estate; 
and  OS  it  respects  the  issue,  it  cannot  be  lesf  than  an  estate  tail.  An  estate /or 
life  and  an  estate  tail^  are  first  to  be  carved  out  before  it  can  go  to  the  nieces. 
And  suppose  the  estate  of  the  children  sufficiently  definite,  what  kind  of  estate 
would  the  chancellor  decree  to  them?  If  any  thing,  it  would  be  an  estate 
taU. 
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contingent  estates  charged  on  an  estate  tail,  are  liable  to  be 
defeated  before  they  vest  in  interest  or  possession.  It  cannot 
be  construed  a  contingent  remainder,  because  a  remainder 
must  be  so  limited  as  to  wuit  the  determination  of  the  pre- 
vious estate,  as  it  cannot  take  effect  in  possession  to  the  preju- 
dice of  that  estate,  and  according  to  the  deed  the  marriage 
portions  of  the  children  might  be  assigned  during  the  life  of 
C.  M.  The  moment,  however,  we  depart  from  the  plain 
principle,  that  there  is  but  one  estate  and  one  inheritance^ 
begiunitig  with  the  first  taker,  there  seems  to  be,  at  least  in 
the  present  case,  nothing  but  doubt,  difficulty  and  embarrass- 
ment. 

The  children  cannot  take  less  than  an  estate  tail  in  order 
to  transmit  it  to  their  children,  who  cannot  take  as  purchasers 
under  the  deed.  If  the  children  take  as  purchasers  under 
the  deed,  the  very  least  they  would  take,  as  already  observed, 
(in  order  to  transmit  to  the  grandchildren)  would  be  an  estate 
tail.  There  would  thus  be  two  distinct  sources  of  inheritance, 
that  of  C.  M.  of  the  portion  remaining  to  her,  and  that  of  the 
parts  allotted  to  the  children.  But  this  is  not  contemplated 
by  the  deed;  for  in  both  cases  the  remainder  over,  is  not  qf 
these  distinct  parts^  or  pwtionsj  but  cf  the  whoUy  which 
shows  that  the  inheritance  was  to  be  preserved  entire. 

The  children  cannot  take  both  by  descent  from  their  parent^ 
and  by  purchase,  through  the  allotment  of  the  trustees.  If 
through  the  latter,  many  questions  would  arise.  If  C.  M.  die, 
leaving  issue,  there  is  no  direction  for  the  receipt  and  dispo- 
sition of  the  rents  previous  to  the  marriage  of  the  issue.*    If 

•AoCe&yJft'.  ITylte.— *«Itiiperftctl7clear  that  the  chfldren  of  C  M.  can- 
not  take  at  fmrchmuf^  iinkw  thcj  ahall  marry.  But  that  was  a  ooDtiDgent 
grant ;  C  M.  might  die  leading  children,  not  one  of  whom  waa  married.  What 
then  waa  to  heoome  of  the  estate?  .  It  most  go  to  the  issue  hj  inheritance^  as 
it  cannot  go  to  them  as  porchasers;  and  this  makes  the  estate  of  C  M.  an  estate 
taiL- 

The  issoe  mast  take  either  bj  lfiAfrtf««es  or  hy  porohase.  Thej  cannot 
take  bj  purchase:  1st,  because  no  eatate  is  txjfTfdy  limited  to  them,  not  even 
an  estate  for  lift,  which  might  (if  within  the  mle  of  Shelljr's  case),  be  onlatyod 
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the  estate  of  C.  M.  be  only  an  estate  for  life,  if  any  of  her 
children  marry  and  receive  their  portions  in  her  lifetime, 
and  C.  M.  should  afterwards  die,  the  portion  retained  by  her 
would  not  go  to  her  children,  because  they  could  not  inherit, 
as  she  had  a  mere  life  estate,  and  because  their  portions  had 
already  been  assigned;  neither  could  they  inherit  of  each  other; 
and  it  could  not  go  to  the  nieces,  because  the  contingency  on 
which  they  are  to  take  would  not  have  happened.  It  could 
not  go  to  residuary  legatees,  because  previously  disposed  of; 
it  could  not  go  to  the  heirs  at  law^  because  the  whole  estate  is 
conveyed  to  trustees,  according  to  the  express  declaration  of 
the  feoffor.  There  is  no  provision  for  the  reannexation  of 
the  marriage  portiotis  of  the  children  of  C.  M.  should  she  sur- 
vive them,  leaving  no  one  to  whom  the  portions  assigned 
them  in  the  lifetime  of  C.  M.  could  be  legally  transmitted. 
Suppose  she  leaves  one  child,  which  child  after  the  death  of 
the  parent,  marries,  and  no  portion  assigned  to  the  parent, 
what  pari  of  the  land  is  to  be  allotted  to  the  child?  Would 
it  be  the  whole?  And  if  not  the  whole,  what  proportion? 
And  what  disposition  is  to  be  made  of  the  remainder,  if  less 
than  the  whole  be  assigned?  The  whole  must  of  course  go 
to  the  child,  otherwise  it  would  be  a  resulting  trust,  which 
would  defeat  the  general  intent  to  all  the  parties.  But 
how  would  the  child  take,  by  purchase  or  by  inheritance? 
And  this  again,  renders  it  necessary  to  regard  the  parent  as 
taking  an  estate  tail.  But  the  most  natural  contingency,  and 
one  which  ought  to  be  provided  for,  is  the  death  of  C.  M. 
leaving  issue  unmarried.*    If  they  took  by  inherilancej  their 

bj  implication  to  an  estate  tail.  2d.  As  a  contingfent  remainder,  or  springingr 
nae,  it  is  Toid  on  the  score  of  perpetuity,  even  if  it  were  not  a  mere  power  not 
imperative  on  the  trustees,  and  consequently  not  a  trust.  But  it  is  the  clear 
Ifeneral  intent  of  the  feofibe  to  uses,  that  the  issue  of  the  issue,  the  i^randchildrcn, 
shall  have  the  CKtutc;  therefore  either  the  children  or  C.  M.,  must  take  a  trans- 
mis!<ible  estate  in  order  to  effect  that  general  intent;  and  it  appears  to  me  to  be 
established,  that  the  issue  cannot  take  under  the  deed,  as  purchasers. 

*  The  allotment  to  the  children,  is  on  the  supposition  that  tiicy  are  to  be 
femaU$;  in  case  of  males,  it  would  be  pn  their  eoming  of  age! 

31* 
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estate  would  vest  immediately  on  the  decease  of  their  parent, 
and  they  would  be  entitled  to  the  rents  and  profits  for  their 
support;  but  if  by  pureAase^  they  could  take  nothing  until 
their  marriage  and  the  arbitrary  allotment  of  the  trustees; 
and  in  the  meantime,  there  is  no  direction  to  receive  the  rents, 
and  apply  them  to  their  support  and  education,  or  place  them 
to  accumulate  for  their  benefit.  In  this  view  of  the  case, 
many  difficuhies  naturally  suggested  themselves,  which  would 
be  avoided  by  giving  a  transmissible  estate,  in  order  to  secure 
ail  the  benefits  of  the  trust.  It  is  true  this  would  afford  an 
opportunity  of  barring  the  remainders;  but  it  was  observed 
by  an  English  chancellor,  in  a  case  of  execi\tory  trust,  that 
this  was  no  objection,  as  the  court  would  not  look  beyond 
the  immediate  object  of  the  settlement. 

It  is  said  that  in  a  deed  the  word  issue  is  a  word  of  pur- 
chase, and  not  of  limitation.*  This  is  true  only  of  deeds 
which  operate  by  way  of  convtyanetf  or  at  common  law,  not 
in  a  trust  deed,  either  executory  or  executed,  which  operate 
by  way  of  use  and  are  construed  like  wills;  although  there  is 
this  difference,  that  an  executory  devise  needs  no  particular 
estate,  or  preceding  vested  estate  to  support  it,  which  is  not 
the  case  with  a  contingent  remainder  in  a  tru^,  or  a  contin- 
gent  springing  use.t  In  these' cases  there  must  be  an  estate 
ready  to  vest  at  the  termination  of  the  preceding  vested  estate, 
so  as  to  keep  up  the  chain  of  equitable  limitations  unbroken, 
in  imitation  of  legal  estates;  for  if  a  shigle  link  should  be 
wanting,  the  estate  must  be  a  resulting  trust  to  the  original 
feoffor,  and  all  the  contingent  limitatiops  will  iali  to  the 

*  In  fenefil,  words  ofpwdim  vt  tbott  bf  wlifeh,  taken  abielatelj,  withom 
reimooo  to  or  oonaeKJon  wilb  any  oClior  wordn,  the  eitato  JfrtI  oltedbet,  or  it 
coQsidored  to  tmmm^mtimg  in  the  person  doseribcd  by  tbem^wbilBt  words  of 
limiution  oporato  by  fderenoe  to  or  in  oonnoxioo  with  other  wordsi  and  eitend 
or  mfidify  the  estate  fifon  by  those  words.**    Ftmrm,  79. 

t  **  A  spriofinf  use,  is  an  ose  liniited  to  ariee  upon  some  partionlar  oonUn. 
foncy;  it  dilEBrs  from  a  oontingent  remainder:  iKt,  that  thoni^  tbeie  most  be 
a  prccedinf  9etUd  etUie,  yet  a  preeedinf  particolar  estate  otfrtMUL^  is  not 
necessary  to  sopport  it    It  difcrs  fiom  an  €M§cmi9rff  icmsf,  in  this,  that  there 
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ground.*  The  question  which  again  recurs,  is,  whetlier  the 
estate  tail  be  taken  by  C.  M.  or  by  her  children;  and  this  is 
settled  at  once,  by  the  terms  of  the  limitation  to  the  latter,  on 
their  marriage^  which  violates  the  rule  of  perpetuity,  and 
would  be  voi4,  even  as  an  executory  devise.  The  estates  of 
the  children  must  necessarily  vest  immediately  on  the  termi- 
nation of  the  estate  for  life,  but  according  to  the  deed,  they 
may  not  be  ready  to  vest  on  the  happening  of  that  event, 
unless  they  take  by  inheritance.'^ 

It  is  a  rule,  familiar  to  every  lawyer,  that,  by  no  contri- 
vanccy  can  the  alienation  of  estates  be  restrained  for  a  longer 
period  than  a  life  or  lives  in  being,  and  twenty-one  years 
and  some  months  afterwards,  allowing  for  the  birth  and 
coming  of  age  of  a  child.  According  to  Fearne^  if  this  period 
may  be  exceeded,  it  renders  the  limitation  depending  on  it 
void.  In  the  words  of  the  great  oracle  of  contingent  remain- 
ders, <<it  is  void,  because  it  is  limited  to  take  effect,  or  to  fail, 
upon  the  event  of  a  contingency,  which  must  be  determined 
one  way  or  other,  within  the  period  allowed  by  law  for  the 
vesting  of  the  executory  devise  [or  other  future  estate],  but  is 
limited  absolutely,  to  take  effect  on  an  event,  which  may  not 
happen  within  such  period."  The  very  case  is  stated  by  him 
of  an  estate  to  an  unborn  child,  on  its  marriage^  which  is 
both  objectionable  on  the  score  of  its  being  a  possibility  on  a 
possibility,  and  because  it  may  occasion  the  period  to  be  ex- 
tended beyond  the  legal  time.  However,  if  the  words  were 
in  the  alternative,  "on  the  marriage  of  such  unborn  child,  or, 
on  its  attaining  twenty-one  years  of  age,"  it  would  be  valid. 

mast  be  a  per$on  geized,  to  such  use,  when  the  contingency  happens,  or  it  oan- 
not  be  executed  by  the  statute;  therefore,  if  the  cestui  que  use  in  tail,  by  discon* 
tinuance,  or  the  feoffees  to  uses,  or  the  person  out  of  whoae  seizin  tlie  use  is  to 
be  serfed,  by  alienation  or  otherwise,  destroy  his  estate  or  his  possibility,  the 
use  is  destroyed  forever.**    2  Fbnb,  87. 

*  **An  estate  at  law  may  be  in  abeyance,  but  a  trust  is  not  so  one  moment, 
in  equity;  for  if  there  is  a  chasm  of  ever  so  small  a  duration,  it  would  revert  to 
the  heir  at  law.**    SaUer'$  ea$e,  Yelvtrton,  foL  9  Sl  10. 

«•  1  Prest  386.    2  Fonb.  90, 19. 
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In  all  the  cases  and  precedents  I  haye  been  able  to  find,  this 
is  uniformly  done.  In  the  present  case  there  is  no  such  alter- 
native, the  estates  of  the  unborn  children  of  C.  M.  are  to  be 
settled  on  their  marriage^  which  might  prolong  the  time  in- 
definitely after  the  death  of  the  tenant  for  life.  Nothing  can 
save  the  limitation  to  the  children,  even  if  they  could  take  as 
purchasers,  but  by  giving  to  the  ancestor  an  estate  tail,  which 
would  enable  her,  if  she  pleased,  to  bar  the  future  uses  de- 
pendent on  such  estate;  because  it  is  only  on  account  of  the 
tendency  to  perpetuity,  and  delaying  the  absolute  ownersliip 
beyond  the  legal  period,  that  it  is  rendered  void;  but  it  is  other- 
wise where  the  tenant  in  possession  has  power  to  remove  the 
incumbrance.  The  law,  it  is  said,  <<abhors  a  perpetuity;'^  it 
is  certainly  as  abhorrent  to  our  institutions  as  to  those  of 
England.  If  it  were  tolerated,  the  actual  ownership  of  land 
might  be  kept  in  suspense  for  an  undefined  period,  rendering 
it  of  little  or  no  present  value  to  any  one.  Improved  estates, 
thus  tied  up,  at  least  in  this  country,  are  almost  certain  to  go 
to  decay,  and  unimproved  lands  to  remain  unimproved;  in 
both  histances  incompatible  with  the  general  prosperity,  or 
the  public  policy  which  is  the  foundation  of  this  important 
rule.  <<  A  perpetuity,"  says  lord  Guilford,  **\s  a  thing  odious 
in  the  law,  and  destructive  to  the  commonwealth.  It  would 
put  a  stop  to  commerce,  and  prevent  the  circulation  of  the 
riches  of  the  kingdom,  and  is  therefore  not  to  be  coimtenanced 
in  equity.  If  in  equity,  you  could  come  nearer  to  a  j>erpetuity 
than  the  rules  of  common  law  would  admit,  all  men  being 
desirous  to  continue  their  estates  in  their  families,  would  settle 
their  estates  by  way  of  trust,  which  might  indeed  make  well 
for  the  jurisdiction  of  the  court,  but  would  be  destructive  to 
the  commonwealth.''** 

If  the  limitation  to  the  children,  as  has  been  shown,  is  radi- 


••  Cornuih  OB  Utet,  3  f«iL  Law  Lib.  111.  FMm.  339,  430,  439,  511,  591, 
563.  S  Foiib.  95.  13  Mod.  287.  1  Vernon  164.  9  Sand.  Iti.  5  fiMon,  Umo 
and  Trusts.    1  Sind.  318.    Foarn.  329.    1  Vom.  164. 
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cally  defective,  because  no  estate  is  expressly  limited  in  the 
deed,*  either  for  life,  or  in  fee  tail,  where  nothing  short  of  the 
latter  can  accomplish  the  general  intent  of  the  feoffor,  it  is 
equally  faulty  on  account  of  the  rule  of  perpetuity.  Even  if 
an  estate  tail  had  been  expressly  limited,  the  period  appointed 
for  it  to  vest  would  render  it  void.  C.  M.,  then,  takes  at  once 
an  estate  tail  in  the  whole-  of  the  land,  subject  to  the  contin- 
gent springing  uses  to  her  unborn  children  on  their  marriage, 
an  event,  as  we  have  seen,  too  remote  even  for  such  a  future 
contingent  interest  to  be  of  any  value  in  law.  But  the  deed 
furnishes  no  rule,  as  has  been  said,  as  to  the  quantum  to  be 
assigned  as  marriage  portions;  it  is  not  the  whole  of  the  estate, 
to  be  divided  into  parts  among  the  children,  but  undefined 
partSy  to  be  carved  out  of  it,  at  the  will  and  pleasure  of  the 
trustees;  nor  does  the  law  furnish  a  rule  for  the  guidance  of 
the  court ;  and  if  the  children  can  take  by  purchase^  it  must 
be  from  the  feoffor,  and  not  from  the  trustees.  If  their  equi- 
table interest,  or  estate,  depends  altogether  on  the  allotment, 
they  have  nothing  under  the  deed;  their  estate,  therefore, 
does  not  commence  with  it,  but  with  the  voluntary  act  of  the 
trustees.  If  this  allotment  had  been  left  to  the  parent,  she 
might  have  exercised  her  will  and  pleasure,  and  if  not  exer- 
cised, they  would  still  have  taken  by  inheritance ;  but  the 
court  must  have  some  guide  more  relevant ;  while  it  appears 
from  the  deed  itself,  that  this  was  not  to  be  exclusively  left  to 
the  trustees,  as  the  court  is  ultimately  to  judge  of  its  proper 
or  improper  execution!  And  yet  the  only  rule,  if  it  be 
regarded  as  a  trust,  and  not  a  mere  power,  is  a  vague  discre- 
tion. The  settlement  on  this  plan  is  legally  impossible,  as  all 
the  estates  must  be  determined  by  the  original  deed,  and  not 
by  any  possible  future  act  of  the  trustees. 

*  **  As  where  the  ancestor  his  an  estate  for  life,  giren  to  hiro  expre$$ly,  a 
limitation  after  to  the  lieirs  of  his  body,  puts  the  inheriUnce  in  himseir*  On 
this  Fonblanqae  observes,  *•  where  no  estate  of  freehold  is  devised  to  the  ancestor^ 
here  the  heirs  cannot  take  bj  descent,  because  the  ancestor  neTer  had  any  dea. 
^  ndible  esUte  in  him.**    3  Fonb.  73. 
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The  expressions,  ^  by  such  mode  of  conveyance  as  they 
may  deem  prudent  and  advisable/'  in  relation  to  C.  M.,  but 
which  are  not  descriptive  of  any  particular  estate,  do  not 
leave  this  to  be  determined  by  the  trustees ;  the  mode  of  con- 
veyance is  not  the  creation  of  the  estate ;  this  must  be  deter- 
mined by  her  equitable  interest  declared  in  the  deed.  That 
interest  is  for  life,  and  if  she  die  without  issue  then  over. 
Such  expressions  unless  used  in  reference  to  that  interest^ 
merely  open  a  door  for  conjecture,  but  the  court  will  not  act 
on  conjecture;  they  will  endeavour  to  collect  the  intention 
from  the  general  object  and  scope  of  the  deed,  and  not  from 
private  instructions  independent  of  it,  or  from  a  supposed 
possible  meaning.  It  is  very  possible  the  feoffor  had  some 
contingency  in  view,  when  it  might  be  proper  to  retain  a 
bold  on  the  estate ;  yet,  the  contrary  must  also  have  been  in 
his  mind.  It  would  indeed  be  straining  the  interpretation  in 
favour  of  a  strict  settlement,  to  say  that  the  feoffor  meant 
that  the  trustees  should  execute  such  an  instrument  as  would 
prevent  the  barring  the  remainders,  by  directing  the  interpo- 
sition of  special  trustees,  so  as  to  prevent  the  union  of  the  life 
estate  with  the  inheritance,  or  to  make  the.  estate  tail  a 
remainder.  The  trustees  are  misrely  authorized  to  choose 
the  mode  of  conveyance,  the  estate  being  already  determined 
by  the  deed  of  trust.  They  are  not  directed  to  convey  by 
<jleed,  or  by  any  particular  kind  of  writing;  it  is  very  different 
from  the  power  to  determine  the  nature  or  quantum  of  the 
estate,  this  being  declared  with  sufficient  precision  by  the 
feoffor,  that  is  to  say  for  life,  and  if  she  die  without  issue, 
then  over.  If  they  had  an  arbitrary  discretion  as  to  the  kind 
of  estate,  for  life  or  in  tail,  it  would  be  useless  to  consult  tbe 
deed  for  directions  on  this  head.  What  they  might,  or  might 
not  do,  is  a  matter  of  conjecture ;  whether  they  might  deem 
it  advisable  or  not,  to  exercise  an  undefined  power,  would 
depend  on  circumstances.  But  the  court,  in  such  a  case, 
could  not  act  in  their  stead,  nor  judge  of  their  acts;  and  the 
estates  must  in  consequence  receive  their  legal  character  at 
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once  from  the  deed,  and  not  be  any  tiling  or  nothing,  accord- 
ing to  future  events.  What  an  estate  is,  must  be  defined  at 
once,  by  the  deed  creating  it,  although  it  may  depend  upon  a 
contingency  whether  it  shall  ever  vest,  or  be  enjoyed  by  the 
person  for  whom  it  is  intended.  The  power  of  the  trus- 
tees, as  respects  C.  M.,  is  therefore  plainly  ministerial,  and 
not  to  be  exercised  according  to  an  arbritrary  discretion,  or 
according  to  their  will  and  pleasure.  If  the  conjectured 
meaning  of  the  foregoing  expressions  be  set  aside,  the  4imita- 
tions  must  have  their  legal  course;  they  must  be  determined 
by  legal  mies,  and  these  clearly  make  it  an  estate  tail  in 
C.  M. 

To  the  same  mistaken  view  of  the  power  of  the  trustees  to 
create  the  trusts  may  be  referred  the  last  clause,  which  de- 
clares that  '<  neither  C.  M.,  nor  any  husband  she  may  have, 
shall  have  any  right,  title,  or  interest  in  the  land,  either  in 
law  or  equity^  without  an  express  grant  in  writing  from  the 
trustees.''  In  a  u?///,  it  might  be  a  question,  whether  this 
portion  of  the  clause  has  not  done  away  or  revoked  the  equi- 
table estates  previously  limited ;  but  in  a  deed,  where  there 
are  repugnant  clauses,  the  first  prevails  over  the  last,  the 
reverse  of  that  in  the  construction  of  a  will.  Besides,  the 
equitable  and  legal  estates  seem  to  be  confounded;  if  the 
trustees  are  the  depositories  of  both,  they  are  the  absolute 
owners.  This  may  be  only  an  inaccurate  mode  of  expression. 
If  the  cestui  que  trust  has  a  right  to  enforce  the  trust  in 
equity,  that  trust,  or  beneficial  interest,  is  his  estate  in  equity. 
It  may  not  be  liable  for  debts,  but  that  is  on  account  of  the 
special  nature  of  the  trust  requiring  the  possession  to  be 
retained  for  a  particular  purpose,  as  in  the  case  of  minors, 
married  women,  lunatics,  or  spendthrifts,  and  not  for  the  pur- 
pose of  making  conveyances  of  the  legal  title.  But  the  suc- 
ceeding part  of  the  clause  reconciles  the  whole  to  the  general 
tenor  of  the  deed;  it  is  not  "to  be  understood  as  precluding 
legal  remedies  to  compel  a  proper  execution  of  the  trusts,  if 
this  should  be  refused  or  neglected."     What  execution? 
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Surely  oot  the  voluntary  act  of  a  grant  in  writing,  but  the 
fulfilment  of  the  trusts  according  to  the  previous  declaration. 
If  the  words,  jT^n/*  in  writings  have  any  legal  signification, 
they  mean  nothing  more  than  a  legal  conveyance,  and  such 
conveyance  may  be  presnmedy  C.*M.  being  in  possession,  and 
a  long  period  having  elapsed  since  the  time  appointed  for  its 
execution,  and  besides,  equity  considers  those  things  as  done, 
which  ought  to  have  been  done.  If,  instead  of  the  expression 
<<  grant  in  writing,"  the  word  deed  had  been  used,  a  legal 
signification  might  have  been  attached  to  it;  but  the  court 
could  not  undertake  to  say  what  kind  of  writing  would  bQ 
necessary  to  satisfy  the  words  which  are  used.  The  question 
is,  would  the  court  have  ordered  the  trustees  to  make  a  con- 
veyance to  C.  M.,  on  her  marriage  and  having  children  ?  If 
this  be  answered  in  the  affirmative,  then  the  time  being  past, 
the  court  will  consider  such  conveyance  as  C.  M.  would  have 
been  entitled  to  under  the  deed,  as  actually  made.*' 

After  all,  it  is  most  likely  that  there  is  no  particular  intent^ 
to  be  made  out  from  the  foregoing  ambiguous  expressions — 
that  they  are  not  intended  to  be*  operative,  or  to  have  any 
legal  efiect;  and  this  is  much  more  probable  than  the  suppo- 
sition of  a  want  of  skill  in  the  person  who  drew  the  instru- 
ment. It  is  very  possible  that  under  the  peculiar  circumstances, 
it  was  purposely  intended  with  (Hrofound  skill,  to  surround  the 
trust  with  apparent  difficulties,  to  those  not  initiated  in  the 
mysteries  of  legal  tenure,  leaving  the  dross  to  be-  separated 
from  the  metal'  by  legal  analysis.  That  C.  M.,  her  children, 
and  her  grandchildren,  are  to  possess  the  land  is  evident, 
because  no  disposition  is  made  of  it  until  after  failure  of  issue 
in  the  third  degree,  and  not  even  then,  but  leaving  it  inde- 
finite. It  is  hard  to  tell,  whether  it  was  intended  to  give  the 
appearance  of  equitable  estate  without  the  reality,  or  the 

*  The  word  gr^nt  ii  apptieaUe  to  incorporeal  hereditamcnti.  At  no  poaees- 
■ion  can  be  gircn  of  theni,  Uiej  can  onlj  bo  irana(erred  by  writing.  The  ez- 
prcsaion  grant  in  acrilMf  ,  hat  no  tochnicol  meaning  here;  it  ia  need  in  a  coIkK 
qnial  I 
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reality  without  the  appearance.  These  repulsive  ambiguities 
may  liave  been  adopted  from  the  practice  not  unusual  in 
England,  of  inserting  clauses  in  ierroremy  or  where  the 
future  directions  are  to  parents,  to  insure  the  respect  of  their 
children,  as  such  clauses  give  an  appearance  of  dependence. 
Such  a  cloud  hanging  over  the  title,  would  at  least  be  in  ler- 
rorem  of  any  one  who  should  attempt  to  acquire  any  part  of 
the  land,  or  take  even  a  lease  for  improving  it.  If  these  ob- 
servations should  appear  founded  in  reason,  then  the  trustees 
by  the  mere  act  of  delivering  the  possession  of  the  estate  and 
the  title  deeds,  which  is  a  conveyance  by  corporeal  inves- 
titure, may  be  coui«idered  as  having  performed  all  that  could 
be  expected  from  them;  the  appropriate  writings  being  pre- 
sumed. The  allotment  to  the  unborn  children  on  their  mar- 
riage, respectively,  optional  and  not  imperative  on  the  trustees, 
for  there  is  no  provision  in  default  of  such  allotment,  may  be 
regarded  as  purposely  waived,  leaving  the  limitations  to  be 
determined  by  the  deed,  and  the  rules  of  law,  uninfluenced 
by  any  act  of  theirs,  which  they  might  do  or  refrain  from 
doing.  A  discreuon  so  entirely  personal,  as  well  as  vague 
and  undefined,  on  a  contingency  so  remote,  would  not  be 
regarded  by  the  court,  if  the  execution  of  the  trusts  should  be 
devolved  upon  it,  by  the  death  or  refusal  of  the  first  set  of 
trustees.  These  having  parted  with  the  actual  possession  or 
seizin,  would  not  be  permitted  to  re-enter  after  a  long  interval, 
perhaps  thirty  years,  in  order  to  allot,  in  an  arbitrary  manner, 
marriage  portions,  when  |he  property  may  have  undergone 
an  entire  chatige  in  its  value  from  improvements  put  upon 
it  by  C.  M,  and  her  husband.  With  respect  to  C.  M.,  if  any 
discretionary  power  in  virtue  of  the  word  may,  was  given  as 
to  the  time  of  settling  and  assuring,  and  conveying  a  portion 
of  the  land,  on  her  marriage  and  having  children,  it  may  be 
considered  as  waived  by  the  substantial  act  of  delivering 
actual  possession  of  the  land  with  the  muniments  of  title. 
There  is  a  consideration  also  of  great  importance  which  must 
govern  the  construction.  The  first  object  of  the  trust  was  to 
VOL.  v.  32 
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promdtfoT  the  support  qf  C.  M.  and  her  children.  It  was 
intended  that  the  land  set  apart  for  this  purpose  should  be 
available^  and  as  it  was  unimproved  and  unproductive,  at 
least  insufficiently  so  for  her  support,  there  should  be  a  strong 
leaning  in  favour  of 'giving  her  such  an  interest,  or  estate,  as 
would  enable  her  to  accomplish  the  very  end  and  design  of 
the  deed;  and  this  could  only  be  enabling  her  to  convert  the 
land  into  an  available  fund.  Without  this,  it  would  not  pay 
the  taxes  on  it;  instead  of  affording  a  support,  it  would  have 
been  a  burthen.*' 

I  am  thus  led  to  the  conclusion  that  C.  M.  takes  an  equitable 
estate  tail;  and  farther,  from  her  possession,  and  the  time 
having  passed  for  conveying  the  legal  estate,  she  may  be 
considered  in  law  as  the  legal,  as  well  as  the  equitable  own«r. 
If  it  be  contended  that  this  is  an  executory  trust,  and  that 
the  trustees  or  the  court  would  have  power  to  model  the 
estate,  and  by  a  strict  settlement  and  the  interposition  of 
special  trustees,  prevent  her  from  barring  the  remainders,  it 
is  answered,  that  it  is  not  merely  because  it  is  an  executory' 
trust  that  this  would  be  done,  according  to  the  decisions  of 
English  chancellors,  but  because  it  is  expressly  reqinred  to 
be  done  by  the  feoffor;  as  where  it  is  expr^sed  in  these 
words,  <<the  said  estate  tail  is  to  be  limited  in  such  a>  manner 
as  to  prevent  the  tenant  in  tail  from  barring  the  remainders,^* 
or  where  there  is  a  necessary  implication;  and  where  this  is 
not  the  case,  the  limitation  must  take  its  legal  course.  Such 
a  technical,  artificial  settlement,  cannot  be  effected' without  a 
court  of  equity,  and  it  is  not  clear  that  und^r  our  act  of  assem- 
bly, any  contrivance  would  effect  an  object  so  Itttle  consonant 
with  our  policy  and  laws.  It  is  by  such  prejudicial  contri- 
vances that  in  England  estates  are  hung  up  in  chancery.  But 
if  it  were  so,  it  would  be  useless;  because  the  remainder  to  the 
children  of  C.  M.  to  be  preserved,  is  legally  void,  for  the  want 
of  an  express  limitation  to  them,  and  from  its  tendency  to 

••  S  Sand.  S5— (word  ffoiit)    3  Blaek.  Com.  381. 
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perpetuity.  But  according  to  the  act  of  assembly,  every  re- 
mainder after  an  estate  tail  may  be  barred,  and  C.  M.  can  take 
nothing  short  of  such  estate,  in  order  to  transmit  it  to  her  issue 
and  their  issue. 

The  foregoing  construction  of  the  deed  under  considera- 
tion, and  argument  in  support  of  that  construction,  may  be 
summed  up  in  the  following  manner: 

1.  C.  M.  takes  a  vested  equitable  estate  for  life,  in  virtue  of 
the  rents  and  profits  being  set  apart  for  her  support  during 
her  natural  life.*  A  conveyance  of  the  rents  and  profits,  is  a 
conveyance  of  the  land,  and  if  conveyed  to  trustees  it  is  a 
conveyance  of  the  land  in  equity.  It  is  therefore  an 'express 
equitable  estate  for  life.  There  can  be  no  doubt  but  that  a 
court  would  compel  the  trustees  to  apply  the  rents  ond  profits 
according  to  the  directions  of  the  deed.  This  equitable  right, 
or  interest,  constitutes  her  estate;  nothing  in  any  subsequent 
part  of  the  deed  can  impair,  or  derogate  from  it;  and  the 
equitable  seizin,  may  be  turned  into  a  legal  seizin  by  con- 
veyance, or  otherwise. 

2.  This  express  equitable  estate  for  life,  is  not  divested  by 
her  marriage,  which  cannot  be  regarded  as  a  condition  sub- 
sequent, but  merely  an  event  to  mark  the  time  when  the 
trustee&are  to  convey  the  legal  estate,  and  deliver  to  her  a 
portion  of  the  land. 

3.  That  portion  must  in  the  first  instance  be  the  whokj 
because  she  is  the  only  person  in  esse,  capable  of  taking,  and 
because  she  has  already  an  equitable  estate  for  Hfe  in  the 
whok.  The  trustees  have  no  discretionary  power  in  delaying 
the  conveyance,  and  it  cannot  be  prejudiced  by  their  neglect, 
because  the  time  or  period  is  fixed  (the  marriage  of  C.  M.)  by 
the  deed.t    The  words  settk  and  assure,  refer  to  some  legal 

*  In  what  iostanoet,  **  rents  and  profits**  will  carry  the  fee.  1  Sand.  Uaet 
and  Trosto  3ia  1  Vesey  171.  3  Atk.  35a  3  Vesej  &  Beames  74.  .The 
words  give  very  extensive  powers^even  to  mortgage  and  sale  of  the  land. 
1  Sand.  317,  318. 

t  **  The  time  specified  for  the  payment  of  the  lcgacy,is  the  period  from  which 
this  court  generally  holds  the  Mune  lo  AaM  vettei.**  Jeremy's  Eq.  44.  2  Eden  31. 
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estate  known  to  the  law,  which,  in  the  present  caae,  cannot 
be  les9  than  an  estate  for  life.  It  is  a  trust  executed,  or  fully 
declared  in  the  deed  of  trust,  leaving  nothing  to  be  ascertained 
by  the  trustees,  and  therefore  not  executory.  It  is  also  im- 
perative, and  may  be  executed,  or  carried  into  effect  by  the 
court  in  case  of  the  neglect  or  death  of  the  trustees;  or  the 
conveyance  in  writing,  if  any  be  necessary,  may  be  considered 
as  made,  the  time  for  making  it  being  past,  according  to  the 
principle  of  equity  of  regarding  those  things  as  done  which 
ought  to  have  been  done. 

4.  The  estate  thus  settled  if  only  for  life  must,  by  rttatianj 
form  a  part  of  the  original  deed,  and  be  read  as  if  inserted  in 
it,  in  connexion  with  other  clauses.  It  will  therefore  be  to  C. 
M.  for  life,  and  if  she  die  without  issue,  to  the  nieces  of  the 
feoffor,  which,  according  to  legal  construction,  is  an  estate  tail 
by  implication,  or  operation  of  law;  the  estate  for  life  being 
either  enlarged  by  the  rule  in  Shelly's  case,  in  consequence  of 
the  implied  intention  in  favour  of  the  issue  in  the  same  deed,  or 
by  the  directions  to  settle  an  estate  for  life,  connected  with  the 
words  <<dying  without  issue,^'  which  are  equivalent  to  heirs  of 
the  body,  and  makes  it  an  estate  tail  The  deed  would  be  to 
C.  M.  for  life,  and  if  she  die  without  issue,  then*  over,  without 
noticing  the  uncertain  and  imperfect  power  of  appointment  to 
the  children,  but  considering  it  as  null  and  void. 

5.  The  limitation  to  the  unborn  children  of  C.  M.  cannot 
take  effect  by  way  of  purchase,  because  no  estate  is  expressly 
limited  to  them,  and  the  trustees  cannot  create  the  estates,  but 
only  execute  them.  And  again,  if  an  estate  tail  had  been  ex- 
pressly limited,  it  tends  to  perpetuity,  because  it  is  not  to  vest 
until  the  marriage  of  the  unborn  children,  instead  of  twenty- 
one  years  of  age,  the  period  allowed  by  law;  and  this  time  (a 
life  in  being,  and  twenty-one  years)  must  run  from  the  date  of 
the  original  deed,  and  not  from  the  execution  or  allotment  by 
the  trustees,  supposing  they  have  sufficient  seizin  to  convey  in 
fee  tail,  which  is  the  smallest  estate  they  can  give,  in  order  to 
enable  them  to  transmit  it  to  the  grandchildren.    The  children 
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take  nothing  under  the  deed ;  if  any  thing  it  must  be  through 
the  allotment  of  the  trustees.  If  the  trustees  could  execute 
such  a  power  of  appointment,  and  it  were  not  void  for  the 
reasons  so  frequently  repeated,  they  have  waived  it  by  the 
complete  execution,  or  delivery  of  the  estate  to  C.  M.  The 
court  could  not  allot  in  the  place  of  the  trustees.  But  as  the 
power  is  not  imperative,  it  is  not  a  trust,  and  therefore  not  to 
be  regarded  by  the  court. 

6.  As  it  appears  from  the  general  intent,  that  the  children 
and  grandchildren  of  C.  M.  are  to  take  the  estate,  and  neither 
can  take  as  purchasers,  they  must  take  by  inheritance,  and 
C.  M.  must  take  a  transmissible  estate  for  this  purpose,  which 
is  an  estate  tail. 

7.  That  if  this  be  considered  an  executory  trust j  and  by  a 
technical  settlement  of  the  estate,  and  the  interposition  of 
trustees  to  preserve  contingent  remainders,  the  court  could 
prevent  the  barring  the  estate  tail,  it  would  not  interpose, 
without  the  express  declaration  of  the  feoffor  that  such  was 
his  desire.  But  in  this  state  the  court  possesses  no  power  to 
direct  the  conveyance  of  estates  in  strict  settlement,  even  if 
eipressly  required ;  it  must  therefore  be  done  by  the  party 
himself  as  his  own  conveyancer,  or  the  technical  rules  must 
govern.  And  farther,  as  the  trustees  have  not  sufficient  seizin 
to  make  conveyances  in  fee,  the  legal  fee  still  remains  in  the 
feoffor  and  his  heirs,  subject  to  the  equitable  fee  declared  in 
the  deed,  and  the  operation  of  the  statute  of  limitations.  The 
execution  must  consequently  devolve  on  the  court,  by  decree^ 
ing  a  conveyance  if  necessary,  or  considering  it  already  made, 
the  time  being  past  when  it  ought  to  be  made,  C.  M.  being  in 
the  actual  possession  and  in  the  receipt  of  the  rents  and  profits 
by  the  formal  delivery  of  the  trustees.  The  principle  of 
estoppel,  would  also  preclude  any  person  claiming  under  the 
feoffor,  from  questioning  the  equitable  estates. 

8.  As  the  limitation  to  the  children  of  C.  M.  is  void  by  way 
of  purchase,  the  deed  must  be  construed  as  to  C.  M.  for  life, 
and  if  she  dio  without  issue,  and  that  issue  die  without  issue, 

•       32* 
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then  over,  which  might  be  carried  out  ad  infinitum^  and 
cannot  mean  any  thing  less  than  an  indefinite  failure  of  issue. 
Such  must  be  the  construction  of  the  court,  unless  they  can 
make  the  children  of  C.  M.  a  distinct  root,  or  commencement 
of  an  inheritance,  instead  of  commencing  the  inheritance  with 
C.  M.  herself. 

9.  Even  if  the  children  could  be  construed  under  the  deed  to 
take  an  express  estate  tail,  yet  this  being  equitable  as  well  as 
the  estate  for  life  of  C.  M.,  would  unite  with  it,  which  union 
could  only  be  prevented  by  inserting  a  remainder  to  special 
trustees,  after  the  estate  for  life,  to  preserve  the  estate  tail,  in 
strict  settlement.  This  has  not  been  expressly  directed  to  be 
done,  without  which  the  court  would  not  direct  it  If  it  be  a 
future  springing  use,  not  vested  in  interest  or  possession,  but 
imperative,  and  therefore  a  trust,  it  will  be  barred  together 
with  the  estate  tail  on  which  it  is  charged,  as  a  power  of 
appointment 

A  feoffineni  of  the  anomalous  character  of  that  which  has 
thus  been  examined,  can  only  be  substantially  carried  into 
effect  Certainly  the  courts  of  Pennsylvania,  with  their 
limited  equity  powers,  would  not  undertake  by  -subtle  contri- 
vances, even  if  not  contrary  to  the  general  policy  of  our  laws, 
to  effectuate  a  particular  intent,  not  even  expressed,  but  left 
to  conjecture.  They  would  not  by  astute  and  subtle  contri- 
vance separate  the  estate  for  life  from  the  inheritance;  on  the 
contrary,  where  it  is  at  all  doubtful,  the  leaning  would  be  the 
other  way;  nor  would  the  court  favour  the  practice  of  keeping 
estates  in  suspense  out  of  the  reach  of  absolute  ownership,  in 
order  to  <<give  effect  to  settlements  with  their  shifting  and 
springing  uses,  obeying  at  a  remote  period  the  original  im- 
pulse, and  varying  their  phases  with  the  change  of  persons 
and  circumstances  by  the  magic  wand  of  powers,  which  have 
proved  to  be  very  complicated  contrivances,  and  sometimes 
potent  engines  of  mischief  planted  in  the  heart  of  groat  landed 
estates."  And  this  attempt  by  means  of  trustees  to  retain  a 
perpetual /M»/  mortem  power  over  property,  or  after  having 
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parted  with  it  (by  a  vague  discretion  in  trustees  similar  to 
that  of  ownership),  must  fail.  It  is  in  fact  an  attempt  to 
create  a  perpetuity  by  a  new  and  awkward  contrivance,  but 
too  palpable  to  be  mistaken.  If  successful,  it  might  for  an 
indefinite  period,  render  a  valuable  property  of  little  or  no 
use  to  any  one.  Ether  C^  M.  is  the  owner  of  the  property, 
or  the  trustees  are  the  owners;  and  the  latter  cannot  be,  as 
they  can  take  no  beneficial  interest;  if  the  equitable  owner, 
she  must  take  some  estate  known  to  the  law,  and  not  an  un- 
defined interest,  which  may  be  any  thing  or  nothing,  according 
to  events  as  they  may  happen.  The  estate,  is  the  interest 
which  any  one  has  in  lands,  and  this,  whether  legal  or  equi- 
table, must  be  determined  by  the  deed,  or  will.  That  is,  it 
cannot  be  an  estate  for  years,  for  life,  or  in  fee,  or  at  will,  or 
nothing  at  all,  according  to  the  pleasure  or  caprice  of  the 
trustees,  unless  it  be  no  trust  at  all,  which  does  not  admit  of  a 
question  as  to  C.  M.  whatever  it  may  be  as  to  the  children; 
and  the  interests  or  estates,  must  be  determined  by  the  deed, 
as  any  legal  conveyance  made  under  it  must,  by  relation, 
form  a  part  of  it.  To  give  eflect  to  this  clear  general  intent, 
nothing  short  of  an  estate  tail  will  suffice,  effected  by  enlarging 
the  estate  for  life  of  C.  M.  by  implication,  from  the  words 
"dying  without  issue,"  so  as  to  enable  the  estate  to  be  trans- 
mitted by  inheritance;  and  as  there  is  nothing  in  the  deed  to 
the  contrary,  express  or  implied,  and  as  the  law  annexes  the 
usual  incidents  of  such  estates  tail,  it  is  subject  to  tenancy 
by  the  curtesy,  liable  to  be  barred  under  the  act  of  assembly, 
and  subject  to  debts,  according  to  the  decis\{)ns  of  the  courts 
of  Pennsylvania.* 

*  Lord  Mansfield  was  for  rendering;  the  analogry  between  the  equitable  and 
legfal  estate  perfect.  But  it  is  said  by  Lcwin,  that  more  recent  opinions  incline 
to  confine  it  to  trvttee^  cestui  que  trusty  and  their  asMignt,  thus  cutting  off 
escheat  and  creditors.  American  decisions,  on  the  contrary,  go  with  lord  Mans- 
field. In  Pennsylvania,  **  every  interest  a  msin  hatt  is  liable  to  execution  (or  his 
debts;'*  unless  there  be  excepted  the  case  of  tpecinl  tru$t,  for  the  support  of  a 
lunatic,  spendthrifl.  Sec,  where  the  very  nature  of  the  trust  excludes  all  control 
of  tlie  ceftui  que  trust. 
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In  the  foregoing,  for  the  sake  of  conciseness  and  deamess,  I 
have  onlf  invoked  those  principles  of  law  which  I  deemed 
absolutely  necessary  for  the  decision  of  the  case  before  me. 
Bat  the  subject  admits  farther  illustration,  or  explanation,  in 
detail;  especially  on  some  topics  which  lie  somewhat  oat  of 
the  ordinary  routine  of  the  profession  in  Pennsylvania. 


JLFPBVDIX. 


(A,)     VODi 

Know  all  men  by  these  presents,  that  I,  A.  B.  of,  &c.,  for 
and  in  consideration  of  one  dollar  to  me  in  hand  paid  by  C. 
D.  and  F.  of,  &c.,  the  receipt  whereof  I  Ho  hereby  acknow- 
ledge, and  for  other  good  causes  and  considerations,  have 
granted,  bargained  and  sold,  &c.,  to  the  said  C.  D.  and  F.  and 
to  the  Murvivar  or  survitfors  qf  them^  and  to  the  execotois 
and  administrators  of  such  survivor,  all  those  nine  tracts  of 
land  situate,  &c.;  to  have  and  to  hold  the  same  to  the  said  C. 
D.  and  F.  and  to  the  survivor,  &c.,  upon  teust  ahd  confi- 
DBNcs  that  they  will,  from  time  to  time,  let  and  lease  the 
same  to  such  tenants  and  for  such  rents  as  they  may  approve, 
and  on  the  receipt  of  the  rents  and  profits  thereof,  that  they 
dispose  of  the  same  in  the  manner  that  to  them  may  appear 
most  prudent  and  advisable  for  the  support  of-C.  M.  nira- 
INO  HER  HATURAL  LIFE,  if  sAc  remain  unmarried,  and  \f 
she  marry  atui  have  children,  that  they  mat,  at  9ueh  time 
and  by  such  mode  of  conveyance,  as  to  them  may  appear 
mast  prudent  and  advisable,  settle  and  assure  to  her  such 
portion  of  said  land  as  they  may  deem  proper /or  her  sup- 
port DURING  HER  NATURAL  LIFE,  and  ollot  to  her  children 
respectively  on  their  marriage,  such  parts  of  said  land  as 
they  may  think  proper  to  be  given  them,  and  on  such  tekms 
A^D  coy^^TioNs  as  they  believe  most  advisable.  And  in 
larr!ier  ir..  t  that,  if  the  ^aid  C.  M.  die  without  issue,  that 
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the  said  C.  D.  F.  or  the  survivor,  &c.,  shall  then  convey 
the  said  land  to  M.  H.  A.  daughters  of  my  late  brother,  &c., 
to  be  equally  divided  in  fee  simple.  And  also,  in  farther 
trust,  that  if  the  children  of  C.  M.  die  without  issue, 
then  in  that  event  to  convey  the  said  land  to  the  children  of 
my  brother,  &c.  And  I  do  hereby  declare,  that  it  shall  be  a 
good  and  complete  execution  of  the  trusts,  if  the  said  C.  D.  F. 
the  survivor  or  survivors  of  them,  shall  by  deed  under  their 
hands  and  seals  respectively,  appoint  three  or  more  trustees  to 
execute  this  trust,  as  the  said  C.  D.  F.  shall  associate  with  them- 
selvesy  &c.,  that  then  such  appointment  shall  thenceforth 
have  the  same  power  and  authority,  &c  And  I  do  hereby 
fartlier  declare,  that  the  trustees  first  named  and  the  survivors, ' 
&c.,  may,  in  the  execution  of  their  trust,  advance  money  to 
the  said  C.  M./or  her  support  and  maintenance^  and  that 
the  lands  hereby  granted  shall  remain  bound  for  the  repay- 
ment of  the  same  with  interest^  and  {fit  be  found  necessary 
and  expedient  y  apart  of  the  land  may  be  mort gaged j  to  re- 
pay such  money  out  of  the  rents  and  prof  Is  thereof  And 
lastly,  I  do  hereby  declare,  that  it  is  my  clear  intent  and 
meaning,  that  the  complete  legal  estate  of  the  premises  hereby 
granted,  is  absolutely  vested  in  the  said  C.  D.  F.,  to  be  dis- 
posed of  by  them  in  the  manner  before  mentioned;  and  that 
neither  the  said  C.  M.  nor  any  husband  she  may  have,  nor 
ony  of  her  children,  shall  have  any  estate,  title  or  interest 
whatever  in  the  same^  either  at  law  or  in  equity,  unless 
by  express  grant  in  writing  of  the  trustees,  or  from  per- 
sons DULT  appointed  bt  THEM.  But  this  declaration  is 
not  to  be  understood  as  precluding  legal  remedies  to  compel 
a  proper  execution  of  the  trusts  created,  should  the  faith- 
ful discharge  of  them  be  refused  or  neglected. 

(end  of  PAKT  I.) 
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ART.     y.^THE     DIFFERENCES     BETWEEN     THE 
FRENCH  AND'ENOLIBH  JUDICIAL  8T8TEM8. 

[Th6  fellowiDf  b  a  tnuMhtioo  of  ta  wtiole  in  the  Rnm9  4$  Drmi  fWraMit 
M  Btmg€rt  oi  Febratiy,  1845^  bj  kid  JBrooffaam,  ez-chaoeeUor  of  Eiif. 

Chateau  Ekonora-Louisaj  December  2Ut,  1843. 

My  ter  Solietlor-feoeral: 

You  asked  me  this  morning  to  famish  yoa  with  some 
particulars  upon  the  judicial  sjrstem  of  England; — here  they 
are. 

I  begin  with  the  most  unportant  poipt  of  all,  I  mean  the 
independence  of  the  judges,  and  I  am  the  more  disposed  to 
believe  that  it  is  worth  while  to  inform  you  upon  this  subject, 
as  it  is  one  on  which  the  two  countries  differ  more  dia« 
metrically  than  on  any  other.  Yet  our  law  flows  from  the 
same  fundamental  principles  which  you  haTe  adopted,  and 
which  lie  at  the  base  of  the  judicial  system  as.  now  received 
in  every  European  monarchy.  To  insure  this  independence 
of  the  judge,  he  is  made  irremovable  with  you  as  with  us; 
he  continues  in  office  quamdiu  ee  bene  gesserii.  But  the 
resemblance  between  the  two  systems  here  finishes.  We 
have  thought  that  the  independence  of  the  judiciary  demands 
something  more:  permanency  of  tenure  may  be  a  pledge 
against  the  influence  of  the  crown ;  but  we  require  that  these 
high  functionaries  should  be  also  sheltered  from  the  influence 
of  party,  of  ministers,  and  of  leaders  of  opposition,  and  that 
they  be  placed  beyond  the  reach  of  the  operation  of  all  ex- 
ternal agencies,  except  the  wholesome  and  inevitable  effect  of 
public  opinion,  to  which  all  our  officers,  judicial  as  well  as 
political,  should  be  responsible. 

To  reach  this  end,  the  judges  are  in  principle  rigorously 
excluded  from  the  house  of  commons;  they  are  with  us 
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ineligible,  and  cannot  sit  amongst  the  representatives  of  the 
people;  thus  we  never  see  them  soliciting  votes,  haranguing 
the  people  from  the  hustings,  assisting  at  popular  meetings, 
taking  part  in  public  debates  either  within  or  without  the 
house  of  commons,  or  voting  or  exerting  themselves  in  favour 
of  or  against  a  minister.  They  are  alike  strangers  to  the  in- 
trigues of  party  and  of  the  court,  and  to  the  violence  of  fjpictions. 
Placed  above  the  regions  ruled  by  the  passing  but  violent 
storms  of  ephemeral  strife,  they  see  the  billows  breaking  far 
from  their  peaceful  retirement,  and  the  calm  of  their  tranquil 
existence  is  not  even  disturbed  by  the  echo  of  their  roar.  From 
a  distance  they  can  look  down,  like  the  inhabitants  of  another 
country,  may  I  not  say  of  another  world,  upon  the  conflict  of 
the  passions  which  torment  restless  humanity;  thence  they 
behold  man  pledging  himself  body  and  soul  to  the  pursuit  of 
the  objects  of  his  ambition  or  his  desires. 

Certare  ingenio^  contendere  nobilitate, 
Noctes  atqne  dies  niti  pnestanti  labore. 
Ad  suniroas  eyadere  apes,  rerumqae  potirL 

I  will  not,  however,  pretend  that  this  perfect  calm^  this 
complete  independence  of  every  thing  which  is  passing 
around  and  below  them,  is  always  an  attribute  of  all  our 
judges:  I  give  you  the  theory,  and  exhibit  to  you  the  aim  of 
our  system;  and  if  occasionally  the  weakness  of  man  prevents 
our  practice  from  conforming  entirely  to  these  principles,  this 
does  not  render  the  principles  less  sound,  and  make  them  the 
less  a  precious  guar&ntee  against  the  most  fatal  scourge  that 
can  befal  a  country,  the  administration  of  justice  by  partial 
judges;  and  partiality  is  produced  as  easily  by  the  spirit  of 
party  and  popular  influences,  as  by  a  spirit  of  servility  and 
court  influences.  We  even  think  that  more  danger  exists  in 
the  first  than  in  the  last  of  these  disturbing  forces.'  It  may 
be  readily  shown,  that  a  man  who  is  even  honest  and  upright, 
and  incapable  of  prostituting  himself  to  a  court,  may  in  the 
exercise  of  the  sacred  functions  of  the  bench,  suffer  himself  to 
be  swayed  by  his  relations  with  a  respectable  party  whose 
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only  bond  of  union  is  the  profession  of  common  principles; 
by  bis  connexion  with  men  the  most  estimable,  and  whose 
sentiments  are  full  of  patriotisnL  What  more  easy  for  a  man 
of  virtue,  than  to  yif  Id  to  the  influence  of  popular  feeling,  to 
its  contagious  enthusiasm  and  even  to  its  violence. 

What  more  natural  than  a  leaning  towards  popularity,  a 
desire  for  the  love  and  esteem  of  our  fellow  citizens,  or  the 
fear  of  becoming  unpopular  and  of  losing  through  the  stem 
performance  of  duty,  the  delights  of  universal  idfection  and 
applause. 

Party  spirit  is  chiefly  dangerous,  from  its  tendency  to  sop- 
ply  its  votaries  with  abundant  and  ready  means  for  self- 
abuse  :  it  furnishes  goqd  men  with  pretexts,  and  presents 
them  with  opportunities  of  doing  ill  in  the  hope  of  doing 
well :  it  afibrds  the  bad  an  easy  way  of  satisfying  their  most 
selfish  desires,  under  pretence  of  serving  their  party  and 
advancing  their  principles.  We  have  therefore  thought 
proper  to  place  our  judges  out  of  reach  of  so  corrupting  a 
spirit,  to  protect  them  against  a  peril  so  extreme  for  their 
public  virtue,  to  be  dreaded  the  more  since  ambuscades  are 
always  more  difficult  to  escape  than  open  danger.  To  bring 
home  to  yourself  all  the  inconvenience  of  having  for  a  judge 
a  poiuician,  a  party  man,  suppose  a  proceeding  for  libel 
against  the  government,  or  for  sedition,  as  has  just  been 
instituted  against  the  Irish  demagogues.  The  progress  of 
this  business  will  throw  light  upon  our  principles. . 

Towards  the  middle  of  next  month,  the  agitators  against 
the  union  will  be  tried  before  four  judges  and  a  jury;  the 
judges  will  have  to  declare  the  law  for  or  against  the  accused: 
and  though  there  is  no  party  in  parliament  for  repeal^  yet 
there  is  one  in  favour  of  Messrs.  O'Connell  and  Co.  This 
party  has  already  pronounced  loudly  against  the  legal  pro- 
ceedings and  the  indictment  of  their  allies.  It  is  more  than 
possible,  it  is  quite  probable,  if  not  certain,  that  the  same 
party  will  oppose  the  judgment  if  given  against  the  accused, 
anJ  will  attack  it  in  parliament:  for  the  whigs  can  never  get 
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rid  of  the  notion  that  Mr.  O'Connell  with  all  his  hatred,  all 
his  contempt  for  them  so  often  and  so  loudly  expressed,  is  yet 
able  to  render  them  some  service  in  the  hour  of  need.  Thus 
Ihey  forget  all  the  bitter  insults  he  has  lavished  upon  them, 
and  lose  no  opportunity  of  assisting  him,  and  of  even  paying 
court  to  him.  We  shall  then  have  after  the  trial,  and  in  the 
interval  before  the  judgm'ent,  an  animated  discussion  in  the 
house  of  commons  for  and  against  it.  What  should  be  said 
then  of  the  position  of  the  four  judges  who  shall  have  delivered 
this  judgment,  sitting  one  day  in  the  house  as  members  of  the 
two  leading  parties,  and  the  next  day  filling  the  seat  of  jus- 
tice, the  scales  in  their  hands  and  the  sword  at  their  dis- 
posal. Is  their  conduct  on  the  trial  attacked  ?  What  more 
inconvenient,  more  indecorous  than  a  judge  appearmg  in  a 
popular  assembly  to  defend  what  he  has  said  or  done  in 
court  ?  Isthe  judgment  to  be  delivered  the  subject  of  discussion? 
What  more  intolerable  than  the  participation  in  the  debates 
of  March,  of  the  same  judges  who  are  to  pronounce  it  in 
April.  Were  they  four  angels  and  not  four  mortals,  I  would 
not  say  that  this  false  position  would  influence  thenr  judicial 
conduct ;  but  I  will  say,  that  a  judgment  delivered  under  these 
circumstances  even  by  angels,  would  not  command  public 
respect  and  veneration. 

The  administration  of  justice  should  not  only  be  pure  in 

itself,  and  the  judges  above  all  influence,  or  protected  from 

^  every  improper  bias,  which  might  cause  the  balance  to  incline 

to  one  side  or  the  other  ^  if  the  balance  but  appear  to  swerve, 

the  ermine  is  dishonoured. 

Justice,  should  not  only  be  without  stain,  but  without  sus- 
picion ;  judges  should  not  only  be  just,  but  seem  to  be  so : 
their  inflexible  probity  should  be  every  where  and  always 
recognised. 

In  this  view,  we  have  shut  the  door  of  the  house  of  com- 
mons upon  the  judges,  that  is  to  say,  upon  those  who /^ar  ear- 
cellence  are  styled  the  twelve  judges,  to  whom  the  law 
intrusts  the  administration  of  criminal  and  civil  justice.    The 

VOL.  V.  33 
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chancellor,  at  the  head  of  the  court  of  cqtiitf,  is  not  even  irre- 
movable :  he  might  sit  in  the  lower  house,  but  he  has  never 
sat  there :  in  general  he  is  a  peer.  The  second  judge  of  the 
court  of  chancery,  the  master  of  the  rolls,  may  sit  there;  except 
within  the  last  fifteen  years,  he  has  almost  always  had  a 
seat:  but  the  recently  created  judges  of  the  chancery,  the 
three  vice-chancel6>rs,  are  expressly  excluded. 

Formerly  the  judge  of  the  admiralty  might  sit  there.  When 
it  was  under  discussion  to  give  him  a  salary,  I  opposed  his 
remaining  eligible;  and  although  my  excellent  friend  Dr. 
Lushington,  representative  of  a  part  of  London,  was  at  that 
time  the  judge  whom  this  change  in  the  law  would  remove, 
we  succeeded  in  our  efforts,  and  the  admiralty  judge  is  no 
longer  eligible.  When  I  was  chancellor,  I  introduced  an  act 
of  parliament,  to  regulate  the  duties  of  the  masters  in  chan- 
cery, which  are  quasi-judicial :  I  inserted  a  clause  for  their 
exclusion,  and  they  are  no  longer  eligible.  At  the  same  time 
it  was  thought  of  depriving  the  primate  and  the  bishop  of 
London  of  the  nomination  of  the  two  judges  of  the  consistorial 
court — a  court  whose  principal  jurisdiction  is  over  matrimo- 
nial and  testamentary  questions.  I'  had  declared  my  intention 
of  excluding  them  also  from  parliament.  They  can  still  sit 
there,  but  they  have  not  been  elected  'for  twenty-five  years; 
and  one  of  them  presiding  also  in  the  admirahy,  is  on  that 
ground  excluded. 

You  will  thus  remark :  1st  That  all  the  judges  who  have 
criminal  jurisdiction  are  absolutely  excluded;  ^.'that  two 
or  three  of  the  others  alone  are  still  eligible ;  Sd.  that  the 
whole  of  our  recent  legislation  has  evinced  the  most  decided 
opposition  to  their  admission;  and  we  may  say  without 
doubt  that  our  laws  tend  rigorously  to  their  exclusion. 

It  is  nevertheless  true,  that  the  judges  can  sit  in  the  house  of 
peers :  but  this  is  no  exception  to  our  principle.  First,  it  does 
not  expose  the  members  ^o  any  popular  influence :  a  chief 
justice  being  a  peer  can  never  find  himself  in  the  false  po- 
sition of  addressing  his  constituents  one  day,  and  of  trying 
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eir  suits  the  next  day.     Besides,  the  house  of  lords  is  itself 

court  of  justice.     In  reality  it  is  only  the  heads  of  cur  tri- 

unals  that  sit  there ;  the  e  p  ^ers  mingle  but  little  in  politics; 
hey  would  lose  all  their  weight  with  the  public,  that  is  to 
say  with  the  bar  and  the  other  judges,  if  they  often  took 
sides.  But  I  cannot  conceal  from  you,  that  our  principles 
require  a  more  rigorous  exclusion,  even  of  our  chief  justices; 
not  perhaps  from  the  house  of  lords,  but  from  party  debates 
and  party  contentions.  I  am  not  blind  to  the  difficulties  in 
the  way  of  such  an  opinion,  nor  to  the  loss  which  would  result 
to  the  house  of  their  assistance  upon  the  questions  of  legisla- 
tion which  are  discussed  there  from  time  to  time:  but  if  we 
would  strike  the  balance  of  good  and  evil,  of  the  advantages 
and  disadvantages,  it  inclines  in  my  view,  in  favour  of  ex- 
clusion ;  and  I  would  risk  the  loss  of  their  aid,  to  insure  in 
the  most  perfect  manner  their  independence  against  party 
spirit — their  reputation  against  stain — their  authority  against 
attack. 

These  laws,  as  I  have  laid  them  before  you,  are  not  the 
only  protection  which  we  have  devised  to  secure  the  independ- 
ence of  our  judges,  and  to  guarantee  them  against  political 
influence. 

Our  customs  seem  also  to  conspire  towards  the  same 
object. 

What  I  am  going  to  mention  is  a  secondary  matter,  but 
still  it  exhibits  clearly  the  light  in  which  our  magistrates  are 
regarded.  The  puisne  judges  never  appear  at  court;  at  the 
first  levee  after  their  nomination,  they  present  themselves  to 
kiss  hands;  and  this  is  the  last  lime  they  are  seen  there. 

Another  more  important  circumstance  is  this.  The  chan- 
cellor is,  as  you  are  aware,  the  minister  of  justice :  he  names 
the  judges,  but  never  consults  his  colleagues,  not  even  the 
prime  minister,  about  the  individual  whose  name  he  presents 
to  the  kuig  as  the  nominee  for  thfe  vacant  judgeship :  he  pro- 
poses him  to  the  king,  and  obtains  his  approval,  before  he 
acquaints  his  colleagues  of  it. 
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I  recollect  a  communication  which  the  ex-chancellor,  lord 
Eldon  made  me,  when  the  chief-baronship  of  the  exchequer 
became  vacant.  He  had  been  told  that  I  intended  to  nomi- 
nate my  friend  lord  Lyndhurst,  who  was  not  much  liked  by 
him,  and  he  sent  me  word  (by  sir  A.  Alexander,  ex4>aron). 
that  the  place  of  chief-baron  fell  within  the  category  of  puisne 
judgeships,  and  that  consequently,  I  might  name  whomsoever 
I  pleased,  without  consulting  lord  Grey,  whom  he  suspected 
wished  the  nomination  of  lord  H****,and  lord  Lyndburst  was 
appointed. 

This  rule  has  been  adopted,  to  prevent  party  influences 
from  ever  entering  into  the  disposal  of  trusts  so  important, 
and  above  all  to  throw  the  responsibility  of  these  appoint- 
ments upon  the  chancellor  alone. 

All  that  I  have  just  detailed  to  you  however,  refers  only 
to  our  laws,  our  customs,  and  our  modes  of  thinking  and  feel- 
ing ;  with  you,  it  is  quite  different,  and  I  am  far  from  pre- 
suming to  say  which  system  is  the  most  valuable.  Things, 
which  with  us  would  appear  inconceivable,  are  with  you  of 
daily  occurrence. 

What  would  be  said,  for  example  in  England,  if  I  nomi- 
nated a  first  president  (chief  justice),  as  deputy  to  the  cham- 
ber from  the  department  in  which  he  resides  ? 

What  would  be  thought  of  a  law  which  gives  to  your  tri- 
bunals, the  right  of  conferring  during  the  first  fortnight  of 
December,  upon  such  or  such  a  journal,  the  lucrative  mo- 
nopoly of  the  judicial  advertisements?  We  even -frequently 
complain  of  a  minister,  who  inserts  the  government  adver- 
tisements in  his  favourite  journals,  and  not  in  those  which 
have  the  widest  circulation.  But  beyond  doubt  parties  inte- 
rested in  suits  or  public  sales  would  be  deeply  chagrined  to 
see  government  distributing  their  advertisements,  not  amongst 
the  papers  best  calculated  to  give  them  publicity,  but  amongst 
those  who  were  most  disposed  to  sustain  the  minister  of  the 
day ;  and  this  discontent  would  not  be  abated  by  learning  that 
the  instruments  employed  to  influence  the  press,  and  to  make 
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the  parties  pay  for  the  support  given  to  a  minister,  were  no 
less  than  the  judges  of  the  courts.  These  things,  which  with 
us  would  appear  intolerable,  not  to  say  incredible,  perhaps 
with  you  do  not  produce  the  same  effect.  I  have  no  do'ubt 
that  it  is  done  without  producing  the  slightest  improper  influ- 
ence upon  your  provincial  press,  without  displeasing  the 
parties,  without  the  smallest  impeachment  of  the  purity  of 
the  courts :  with  us  I  can  assure  you,  the  result  would  be 
otherwise. 

There  is  another  difference  between  our  systems.  Your 
judges  are  apparently  badly  paid;  and  ours  are  not  too  well, 
since  they  have  only  enough  to  insure  us  the  choice  of  the 
best  lawyers.  We  are  of  opinion  that  the  salary  of  the  judge 
should  be  sufficient  to  prevent  a  minister  ever  findiiig  it  diffi- 
cult to  secure  the  men  of  most  talent  and  of  the  largest  phictiee 
at  the  bar. 

Ten  years  ago,  the  Scotch  judges  were  badly  paid;  that  is 
to  say,  their  salaries  averaged  from  fifty  thousand  to  aevenly- 
five  thousand  francs  (ten  thousand  to  fifteen  thousand  dollars) 
a  year;  and  it  was  sometimes  difficult  to  procure  the  .first 
lawyers :  economical  as  the  house  of  commons  is,  it  took  up 
the  subject.  I  was  consulted  as  chancellor,  and  gave  my 
opinion  based  upon  facts  well  known. to  me.  The  inconve- 
nience was  admitted ;  a  remedy  was  applied,  and  the  salary 
of  the  Scotch  judges  is  now  upon  a  proper  footing.  With  you 
perhaps,  the  same  necessity  for  high  salaries  does  not  exist; 
and  certainly  with  your  great  number  of  judges,  it  would  be 
impossible  to  give  high  salaries,  according  to  our  English  no- 
tion of  the  meaning  of  the  word.  I  must  confess,  however, 
that  the  reason  which  some  of  my  learned  friends  give  on 
this  point,  is  to  my  mind  unsatisfactory ;  our  judges,  say  they, 
are  badly  paid,  but  they  have  some  private  fortune :  that  is  to 
say,  a  man  must  have  some  money  to  be  a  judge ;  he  must 
not  have  all  the  learning,  all  the  skill,  all  the  experience  pos- 
sible, but  as  much  learning,  skill,  and  experience,  as  can  be 
found  united  with  some  fortune :  and  as  one  can  be  learned 
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and  experienced  without  money,  so  one  may  be  rich  without 
learning  or  experience.  Your  system,  thus  restricts  the  choice 
of  tlie  minister  of  justice,  and  prevents  the  best  selection. 

The  number  of  your  judges  is  altogether  another  matter; 
but,  perhaps  you  will  think  my  English  prejudice  Tery  strong, 
when  I  confess  to  you  that  I  am  inclined  to  think,  not  that 
the  salaries  are  too  low,  but  that  the  number  of  your  judges 
is  too  great  I  doubt  exceedingly  if  your  bar  can  furnish  so 
large  a  number  of  judges  with  the  qualities  necessary  for  the 
discharge  of  the  most  important  functions  of  the  state.  I  am 
sure  that  our  bar  could  not  furnish  such  a  supply.  I  know 
that  it  was  always  objected  to  my  proposition  for  the  estabr 
lishment  of  local  tribunals,  the  impossibility  of  finding  so 
large  a  number  of  capable  judges ;  and  yet  the  number  in 
question  was  small  in  comparison  with  the  number  of  your 
judges. 

When  we  entertain  serious  objections,  against  an  institution 
which  differs  from  our  own,  but  which  is  received  in  a  foreign 
country,  we  should  speak  with  great  reserve  and  precaution, 
because  we  cannot  be  sure  that  there  may  not  be  some  other 
institution,  some  other  custom  or  national  usage  to  correct  the 
faults  which  are  obvious  to  us.  For  this  reasob,  I  have  ex- 
pressed myself  with  hesitation  upon  some  of  your  institutions, 
which  I  have  been  induced  to  speak  of,  in  connexion  with 
my  remarks  upon  the  English  system.  It  is  not  so,  howev^er, 
when  we  meet  with  a  valuable  institution  abroad,  and  are 
aware  of  defects  at  home,  which  its  introduction  might 
remedy.  Thus  I  have  no  hesitation  in  saying  that  we  may 
well  envy  you  many  parts  of  your  juridical  systenL 

The  adoption  of  the  criminal  code  recently  proposed  by  me, 
which  has  been  carefully  and  skillfully  prepared,  will  remove 
I  trust,  some  of  the  most  striking  marks  of  our  inferiority ; 
but  much  will  remain  for  us  to  desire.  I  might  cite  the  ex- 
cellent organization  of  your  high  court  of  cassation,  one  of 
the  most  precious  gifts  of  the  first  revolution,  and  which  has 
survived  all  the  changes  which  have  taken  place  since  tliat 


Digitized  by  LjOOQIC 


FRENCH    ANP    ENGLISH    JUDICIAL    SYSTEMS.    375 

period.  I  might  also  mention,  the  localization  of  your  judicial 
system,  with  some  exceptions  and  modifications ;  bnt  I  confine 
myself  for  the  present  to  the  office  of  public  accuser,  a  neces- 
sary institution  in  every  state,  and  which  we  want  entirely  in 
England  and  Ireland. 

It  would  seem  almost  incredible,  that  in  a  civilized  coun- 
try, in  which  the  principles  of  jurisprudence  have  been  so 
profoundly  examined — the  country  of  Bacon,  Locke,  Hale, 
Blackstone,  Bentham,  Romilly  and  Mackintosh,  an  anomaly 
so  glaring  in  the  machinery  of  our  jurisprudence  as  the 
leaving  to  chance  the  execution  of  the  criminal  law,  should 
have  continued  down  to  the  present  day.  You  will  scarcely 
believe,  that  when  a  man  with  us  has  been  the  victim  either 
in  his  person  or  his  property,  of  any  crime  or  misdemeanor, 
the  prosecution,  the  preferring  of  the  accusation,  should  not 
be  the  duty  of  any  public  functionary.  The  individual,  who 
has  already  suffered  from  the  consequences  of  the  offence,  is 
bound  by  the  magistrate  to  become  the  public  accuser:  he 
has  already  suffered  much ;  it  is  not  sufficient;  he  must  bring 
to  justice  those  who  have  inflicted  this  suffering  upon  him. 
Hence  springs,  a  host  of  inconveniences  too  long  to  enume- 
rate, of  which  I  shall  cite  but  one,  and  that  will  be  enough : 
nothing  is  more  frequent,  than  the  tampering  with  the  prose- 
cutor by  the  guilly  person,  when  he  chances  to  be  rich.  I 
have  known,  at  the  time  when  forgery  was  punishable  by 
death,  many  persons  acquitted.,  because  they  had  bought  off 
thase  who  had  been  obliged  to  enter  into  recognizances  to 
prosecute.  When  the  trial  began,  the  witnesses  did  not  ap- 
pear ;  and  one  of  the  strongest  reasons  in  favour  of  the  abo- 
lition of  capital  punishments,  has  been  found  in  the  great 
difficulty  of  compelling  the  injured  persons  to  prosecute  the 
guilty.  This  capital  defect  does  not  exist  in  Scotland  nor  in 
France.  Thus  in  Scotland  it  never  happens,  as  with  us,  that 
on  the  one  hand  the  guilty  escape,  and  on  the  other,  that  from 
time  to  time  prosecutions  are  inspired  by  unworthy  motives. 
The  grand  jury  affords  no  remedy  for  this  evil;  on  the  con- 
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trary  it  is  a  body  acting  without  the  least  responsibility,  and 
frequently  commencing  a  prosecution  against  justice.  For  as 
the  majority  out  of  twenty-three  jurors  decides,  we  can  never 
tell  whether  such  or  such  a  juryman  was  one  of  the  twelve 
who  voted  for  the  prosecution,  or  of  the  eleven  who  were  of 
the  other  opinion. 

I  trust,  my  dear  solicitor-general,  that  you  will  pardon  me 
the  length  of  this  letter,  which  is  particularly  long  for  Saint 
Thomas'  day.>  But  the  daylight  of  saint  John's,*  would  not 
enable  me  to  treat  as  it  should  be  done,  the  important  subject 
I  have  broached,  which  I  have  skimmed  over  rather  than  dis- 
cussed. Liberal  minds  that  are  free  from  national  or  anti- 
national  prejudices,  should  reciprocally  communicate  to  each 
other  their  speculations,  so  that  onb  country  may  profit  by  the 
experience  of  another.  Nothing  can  be  more  absurd  or  fatal 
to  the  advancement  of  our  species,  than  the  jealousy  which 
sufiers  itself  to  be  aroused  by  envy  of  others,  or  than  the  self- 
love  which  erects  into  an  idol  every  thing  belonging  to  itself. 
Private  individuals  act  foolishly  when  from  fear  of  exposing 
their  ignorance,  they  abstain  from  asking  questions  to  inform 
them8elves,and  sit  down  contented  in  their  ignorance.  Nations 
who  will  not  bring  their  intelligence  in  reciprocal  contact,  act 
still  more  unwisely,  and  should  sufier  still  more. 

H.  BaoiroHAM. 

>  The  81ft  of  December.  •  TIm  91tt  oi  Jum. 
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DIGEST   OF   ENGLISH   CASES. 


COMMON   LAW. 

[Selections  from  4  Q.  B.  Parts  1  and  2;  12  M.  &  W.  Part  4;  7  Scott  N.  R.  Parts 
3  and  4;  5  M.  &  Gr.  Part  4;  1  Dowl.  &  L.  Parts  3,  4  and  5;  2  Dowl.  &  L. 
Part  1 ;  1  Car.  &  Kir.  Part  3;  2  Mood,  and  Rob.  Part  4;  and  a  portion  of  1 
Dar.  6l  Mcr.  Part  2.] 

AGENT.  {AvthorUy  to  scJL)  A.  was  the  owner  of  a  saw-mill, 
and  B.  was  his  foreman ;  B.  as  the  agent  of  A.  but  without  any 
express  authority,  entered  into  a  contract  in  writing  to  supply  C. 
with  a  quantity  of  Scotch  fir  staves :  Held  that  this  contract  was 
binding  on  A.,  inasmuch  as  B.  must  be  presumed  to  have  a  general 
authority  to  enter  into  such  contracts  as  the  one  in  question. 
Richardson  v.  Cartwrighty  1  C.  &  K.  3*28. 

2.  {^Liability  of  agent  vmhr  taking  on  behalf  of  principal.)  Where 
a  party  employed  as  an  agent  agrees  with  a  third  person  to  do  an 
act  on  behalf  of  his  principal,  but  has  no  authority  to  bind  the 
principal  in  that  respect,  the  agent  is  personally  liable  to  such 
third  person  for  breach  of  the  engagement,  if  the  latter  did  not 
know  of  the  want  of  authority ;  and  such  party  need  not  bring  a 
special  action  for  the  false  assumption  of  authority,  but  may  sue 
the  agont  on  his  undertaking,  if  the  language  admits  of  its  being 
construed  as  the  personal  contract  of  the  agent.  Jones  v.  Down* 
man,  4  Q.  B.  2:35. 

3.  (Lit:  hi  J  it  1/  as  principal  in  respect  of  vndertaking  given  for 
another — What  is  a  sufficient  interest  in  the  subject-matter  to 
ghe  a  right  (f  action — Interest  on  debt — Stat.  3  <^  4  J^Hll.  4,  c. 
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42,  M.  2S,  20.)  Attorneys,  assignees  of  a  mortgage  of  lands, 
brought  an  action  in  the  name  of  the  mortgagee  against  W.,  the 
mortgagor,  for  principal  and  interest,  and  VV.  pleaded.  The  at- 
torneys had  obtained  from  E.,  their  client,  a  farther  loan  to  VV.  on 
farther  mortgage  of  the  same  lands,  and  had  brought  an  action  for 
E.  against  VV.,  for  principal  and  interest  due  on  the  mortgage,  and 
VV.  had  pleaded.  They  hud  also  obtained  a  verdict  against  VV., 
and  certificate  for  execution  in  an  action  of  debt  at  their  own  suit. 
D.,  an  attorney,  but  not  employed  as  such  by  the  mortgagor  (who 
was  the  brother  of  D.^s  professional  agent),  wrote  to  the  plaintifis, 
promising  that  if  they  would  not  issue  execution  for  two  months, 
the  pleas  should  be  withdrawn  and  judgment  suffered  by  default 
in  tlie  first  two  actions;  and  farther  undertaking  as  follows;  *'I 
shall  pay  all  the  principal,  interest,  and  costs,  through  a  friend  of 
mine  in  London,  to  whom  a  transfer  of  all  the  securities  you  have 
will  have  to  be  made."  "  The  cash  will  be  ready,  if  the  securi- 
ties will,  on  the  16ih  instant."  The  plainlifTs  agreed,  and  forbore 
issuing  execution ;  but  the  party  referred  to  by  D.  did  not  advance 
the  money.  Held,  1.  That  D.  was  personally  liable  in  assumpsit 
on  the  above  undertaking,  for  the  amount  claimed  by  the  plain- 
tiffs in  the  two  first  actions ;  2.  That  they  were  sufficiently  inte- 
rested in  the  recovery  of  the  sum  due  to  E.,  their  client,  to  sue  on 
D.'s  agreement  in  respect  of  it,  in  their  own  names ;  8.  That 
they  might  recover  interest  on  the  sums  due,  as  damages  in  the 
action  against  D.,  though  not  under  stat.  8  &  4  Will.  4,  c.  42,  ss. 
28,  29.     Harper  v.  Williams,  4  Q.  B.  219. 

4.  {Money  advanced  to  a  captain  for  the  vse  of  his  ship.)  In  an 
action  against  the  owner  of  a  ship  to  recover  money  advanced  to 
the  captain  for  the  use  of  the  ship  whilst  in  a  home  port :  Held, 
that,  the  only  question  for  the  jury  was,  whether,  under  the  cir- 
cumstances, the  captain's  position  was  such  as  to  constitute  him 
the  authorized  agent  of  the  owner,  in  order  to  procure  such  ad- 
vances ;  and  that  the  state  of  the  accounts  between  the  captain 
and  the  owner  at  the  time  had  nothing  to  do  with  the  case.  Wih 
liamson  v.  Page,  1  C.  &  K.  581. 

ARBITRATION  AND  AWARD.  {Assessment  of  damages  on  issues 
found  for  the  plaintiff — When  unnecessary.)  Where  an  arbi- 
trator finds  for  the  defendant  upon  issues  raised  on  pleas  which 
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cover  the  whole  cause  of  action,  he  need  not  in  his  award  assess 
any  damages  on  such  issues  as  he  finds  for  the  plaintiff.  War- 
wick V.  Cox,  1  D.  6t  L.  986. 

2.  {CertuirUy.)  In  nn  action  for  debt  for  work  and  labour,  &;c.  to 
which  the  defendant  pleaded  nunqunm  indebitatus,  payment,  and  a 
set-off,  a  verdict  was  taken  by  consent  for  the  plaintiffs,  subject  to 
the  award  of  an  aibitratoc,  who  was  to  settle  the  cause  and  all 
matters  in  difierence ;  the  submission  contained  a  stipulation  that 
if  the  arbitrator  should  find  that  the  plaintiff  was  not  entitled  to  re- 
cover any  debt  or  damage,  then  a  verdict  was  to  be  entered  for  the 
defendant,  the  costs  of  the  cause  to  abide  the  event  of  the  award. 
At  the  last  meeting  before  the  arbitration,  it  was  agreed,  that  if  a 
*'cam  ring  and  shad,''  which  had  been  supplied  to  the  defendant, 
ought  not  to  be  charged,  he  was  to  allow  the  plaintiffs  the  value  of 
them  at  the  market  price  of  pig  iron,  as  they  had  been  returned  by 
the  defendant.  The  arbitrator  awarded  that  the  plaintiffs  were 
not  entitled  to  recover  in  the  cause,  and  that  no  money  was  due 
from  either  of  the  parties  in  respect  of  the  other  matters  in  difier- 
ence,  except  that  he  awarded  that  the  defendant  should  pay  to  the 
plaintiffs  for  the  cam  ring  and  shafl  such  sum  as  the  same 
amounted  to  according  to  the  market  price  of  pig  iron :  Held,  first, 
that  by  the  terms  of  the  order  the  arbitrator  was  not  required  to 
find  specifically  on  each  issue;  secondly,  that  the  award  was  not 
bad  for  uncertainty,  in  omitting  to  name  the  time  and  market  at 
which  the  price  of  iron  was  to  be  ascertained.  Waddle  v.  Down- 
man,  12  M.  &  W.  562 ;  1  D.  &  L.  560. 

3.  (Certainty — Want  of  mutuality — Trustees — Infants — Married 
women — Executors,)  A  submission  made  between  the  executors 
of  a  deceased  partner  and  the  surviving  partner  and  others,  recited 
a  partnersYiip  as  existing  under  an  agreement  from  the  1st  January, 
1637,  and  that  it  was  alleged  by  N.,  the  surviving  partner,  that  a 
partnership  had  existed  betw^n  him  and  the  deceased  previous  to 
the  date  mentioned,  and  that  differences  had  arisen  between  the 
parties  touching  theaccuracy  of  certain  statements  of  accounts  de- 
livered by  N.,  showing  the  amount  to  which  the  deceased  partner 
was  entitled  in  respoct  of  the  said  partnership,  &c.  and  aUo  touch- 
ing several  other  matters  and  things  touching  the  said  account 
and  touching  the  administration  of  the  estate  of  the  deceased  part- 
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ner,  and  witnessed  that  the  parties  accordingly  agreed  to  refer  the 
same  and  also  all  other  nuitters  and  things  in  diflerence  between 
the  said  parties.  The  arbitrator  found  that  a  partnership  had  ex- 
isted between  the  said  parties  from  the  18th  day  of  December, 
1885,  up  to  the  time  of  the  death  of  the  deceased  partner,  and  that 
a  certain  sum  was  due  as  the  balance  upon  the  account :  Held, 
sufficiently  specific  and  certain,  and  that  he  was  not  bound  to  find 
separately  how  much  was  due  under  the  partnership  and  under 
the  agreenoent  in  1887.  On  motion  by  an  executor  and  trustee 
under  a  will,  to  set  aside  an  award  under  a  submission  entered  into 
by  himself  and  other  trustees  and  legatees,  for  the  purpose  of 
ascertaining  the  assets  and  settling  the  accounts  under  the  will : 
Held,  that  it  was  no  objection  that  certain  married  women,  who 
took  interests  under  the  will,  which  were  afiected  by  the  award, 
were  parties  to  the  submission ;  nor  that  there  were  certain  infant 
legatees,  who  were  not  bound  thereby,  who  were  also  interested; 
nor  that  the  matters  submitted  afiected  the  trust  estate  of  married 
women  and  infants.  By  the  deed  of  submission  it  was  covenanted 
that  the  parties  thereto  should  execute  all  such  deeds,  &c.  as 
might  be  requisite  for  putting  an  end  to  the  diflferenoes  and  ad- 
ministering the  estate  and  ^fleets,  dec.,  and  carrying  into  execu- 
tion the  trusts,  &c*  as  the  arbitrator  should  direct,  even  if  such 
deed  were  to  be  between  them  and  a  stranger  to  the  submission : 
Held,  no  excess  of  authority  that  the  arbitrator  had  directed  that, 
in  consideration  of  certain  sums  paid  and  to  be  paid,  conveyances 
should  be  executed  of  certain  freehold  and  leasehold  property  of 
the  deceased,  although  one  of  the  conveyances  was  to  be  to  a 
stranger  to  the  submission,  the  afiMavits  showing  that  the  question 
of  these  conveyances  had  been  discussed  before  the  arbitrator 
with  the  assent  of  all  parties,  and  that  it  wasoneof  the  matters  in 
dispute  between  the  parties,  and  intended  to  be  referred  by  the 
deed  of  submission.  Nor  was  it  held  any  objection  that  the  award 
directed  one  of  tlie  parties  thereto  to  pay  the  amount  of  the  legacy 
duty  on  certain  shares  of  the  assets  of  which  he  had  become  the 
owner.  In  re  the  Arbitration  between  Warner  and  others^  2  D. 
&  L.  148. 
4.  {Certificate  of  arbitrator — Svficitney — Damages  given  nthject 
to  a  reference.)    A  verdict  for  50/.  damages  having  been  token 
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at  nisi  prius,  subject  to  a  reference,  the  arbitrator  certified  that  a 
verdict  ought  to  be  entered  for  the  plaintiflTon  the  first,  and  for  the 
defendant  on  the  second  issue :  Stmble^  that  it  was  not  necessary 
for  him  to  give  any  directions  as  to  vacating  the  verdict  in  ex* 
press  terms  as  to  these  damages.  Nalder  v.  BaitSf  1  D.  4c  L. 
700. 
6.  (CerHfeate — Nci  finding  ontaek  iaue — THme  of  afplieaiiom.) 
Where  in  a  cause  in  which  several  issues  are  joined  a  nominal 
verdict  is  taken  for  the  plaintiflT,  subject  to  the  certificate  of  an  ar- 
bitrator, who  is  **  to  direct  a  verdict  to  be  entered  for  such  sum 
as  he  shall  find  to  be  really  due,  &c.  the  costs  of  the  cause  to 
abide  the  event  of  the  certificate,'*  and  the  arbitrator  certifies  that 
*'  a  verdict  shall  be  entered  in  the  cause  for  the  plaintiff  for  the 
sum  of  141. 16«.  Sd.^  but  does  not  find  on  such  issue,  the  oercifi- 
cata  is  bad.  Where  a  party  has  allowed  a  term  to  intervene  with- 
out applying  to  set  aside  an  award  and  judgment  in  pursuinoe  of 
it,  it  is  still  competent  to  him  to  mo?e  to  set  aside  the  Judgment. 
Brocks  V.  Parsons,  I  D.  dc  L.  601. 

6.  {Finalitif'^Dtterwdnaiiofi  of  causes  referred,)  Two  causes  be- 
tween the  same  parties,  the  one  in  trespass  for  mesne  prbfits  in 
which  the  plaintiflT  had  declared,  the  other  in  assumpsit  in  which 
he  had  only  issued^  his  writ,  were  referred  by  a  judge's  order  to 
arbitration,  the  costs  of  the  causes  and  of  the  reference  and  award 
to  abide  the  e?ent  of  the  award ;  after  reciting  the  order  of  refer- 
ence, and  that  they  had  duly  considered  the  proofs,  6ms.  coooem- 
ing  the  premises,  the  arbitrators  awarded  concerning  the  same 
that  all  farther  proceedings  in  the  said  causes  should  cease  and  be 
no  farther  prosecuted,  and  that  the  defendant  should,  on  6(c.,  pay 
to  the  plaintiff  411.  17«.  Od.  in  full  of  all  demands  in  the  said 
causes :  Held,  a  sufficient  determination  of  both  causes  in  favour 
of  the  plaintiff.  Wynne  v.  Edwards,  12  M.  dc  W.  708 ;  1  D.  (& 
L.  976.  • 

7.  (Rehearing  after  award  set  aside — ElxeeuHon  for  a  nominal 
awMunt  of  debt  and  costs.)  Where;  in  an  action  of  debt,  a  verdict 
has  been  taken  for  the  plaintiff  for  the  amount  mentioned  in  the 
declaration,  and  one  shilling  damages,  subject  to  a  reference  to 
an  arbitrator  of  the  cause  and  all  matters  in  difierence,  and  the 
award  is  afterwards  set  aside  as  defective,  the  court  will  not 
VOL.  V.  34 
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gnmt  a  rale  empowering  the  plaintiff  to  bsoe  execution  for  m 
Dominal  amount  of  debt  and  costs,  unless  the  defendant  will 
consent  to  the  case  being  sent  back  to  the  arbitrator  to  idiear 
and  award.    Porch  y.  Hofkuu,  1  D.  &  L.  881. 

8.  {Signature  bf  two  of  three  mrhUraiors.)  A  cause  and  all  matters 
in  diflerence  were  referred  to  the  arbitration  of  three  persons,  the 
award  of  the  three  or  of  any  two  of  them  to  be  final ;  the  award 
purported  on  the  face  of  it  to  be  made  by  all  three,  but  was  eze> 
cuted  by  two  only,  the  third  having  refused  to  sign  il  when  le* 
quested  to  do  so;  Held,  that  the  award  was  good  as  the  award  of 
the  two.  It  supported  an  issue  in  which  it  was  so  stated.  WhiU 
y.  Sharps,  12  M.  ds  W.  712;  1  D.  ds  L.  1030. 

ASSIGNEE  OF  BILL  OF  LADING.  {lAabiUtpforJreighi^ 
Special  verdict — Ckmtraet,  when  a  question  of  law,  and  whem 
to  be  found  hyjury — Awundmeni-^New  ttatewunt  of  cam.)  In- 
debitatus  assumpsit  for  freight  and  primage  for  goods  carried  on 
board  plaintifi^s  ship  at  defendant's  request,  (or  work  and  labour 
performed  by  plaiutiflTfor  defendant,  and  for  the  use  of  plaintiff's 
ship  kept  on  demurrage  at  defendant's  request.  Plea,  non  assump- 
sit, and  issue  taken  thereon.  Special  verdict,  finding  the  following 
fiicU: — By  charter  party  (not  stated  to  be  under  seal)  between  B. 
and  plaintiff,  being  owner  of  the  vessel,  it  was  agreed  that  the 
vessel  should  proceed  to  J.,  and  there  load  from  B.'s  agents  a 
cargo,  and  proceed  therewith  to  London,  and  deliver  the  same  on 
being  paid  freight  at  a  rate  specified,  half  in  cash  ai)d  half  by  bills 
at  three  months,  a  certain  rate  being  also  specified  for  demurrage. 
The  vessel  arrived  at  J.,  and  shipped  goods  from, ^'s  agents. 
By  the  bills  of  lading,  the  goods  were  to  be  delivered  to  B.  or  his 
assigns,  he  or  they  paying  freight  as  per  charter  party  and  primage. 
Before  the  ship  arrived  in  London,  B.  sold  part  of  the  goods  to 
defendont,  and  indorsed  to  him  the  corresponding  bills  of  lading. 
When  the  ship  arrived  in  London,  the  goods  sold  were,  by  defend- 
atif  8  order,  entered  in  his  name  at  the  custom-house  and  the  docks, 
delendaut  paying  the  duties;  and  defendant  obtained  possession 
luiJer  the  bill  of  lading  nnd  indorsement.  The  jury  referred  it  to 
tlic  court,  whether  the  defendant  did  or  did  not  promi^  as  alleged 
in  the  declaration:  Held,  that  whether  or  not  the  facts  fouud  were 
evidence  of  a  contract  by  defendant  with  plaintiff  to  pay  the  freight 
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for  the  goods  sold,  (as  to  which  quoere,)  no  such  contract  was 
implied  by  law  from  the  facts;  that  the  court  could  not  assume 
such  a  contract  on  this  finding;  and  that  defendant  was  entitled  to 
judgment.  By  the  court  of  exchequer  chamber,  affirming  the 
judgment  of  the  court  of  queen's  bench:  Held,  that,  assuming  the 
facts  to  be  evidence  of  such  a  contract,  the  contract  would  not 
support  the  declaration.  And,  by  the  same  court,  that,  if  the  bills 
of  lading  had  not  referred  to  the  charter«party  but  had  merely 
stated  that  the  goods  were  to  be  delivered  to  the  consignee  or  his 
assigns,  on  their  paying  the  freight,  the  taking  the  goods  under 
the  indorsement  would  have  been  evidence  from  which  a  jury 
might  have  inferred  a  contract  between  defendant  and  plaintiff  to 
pay  freight;  but  that  even  in  such  a  case,  no  such  contract  would 
arise  by  mere  implication  of  law.  The  court  of  queen's  bench, 
aQer  giving  judgment  for  the  defendants,  refused  to  order  a  new 
trial  for  the  purpose  of  having  the  contract  expressly  found  or 
negatived,  or  to  order  a  case  to  be  stated,*  with  liberty  for  that 
court  to  draw  its  inference  from  the  facts,  or  to  allow  an  amend- 
ment of  the  special  verdict ;  and  the  court  of  exchequer  chamber 
held  that  the  plaintiff  was  not  entitled  to  a  venire  de  novo,  on  the 
ground  of  ambiguity  in  the  finding.  Sanders  ¥•  Vanzeller^  4  Q. 
B.  260. 
BANK  MRS.  (Banking  account — Dthit  and  crtdit  Me-^ Advances 
to  customer  vpon  bond,)  In  an  ordinary  banking  accounPihe  first 
item  of  the  debit  side  is  discharged  by  the  first  item  on  the  credit 
side.  But  where  the  plaintiffs  were  bankers,  and  one  of  the  defend- 
ants upon  opening  an  account  with  them  had  borrowed  of  them 
1000/.,  for  which  he,  together  with  the  other  defendants,  became 
bound  to  the  plaintifik,  with  a  condition  for  repayment  with  interest 
by  a  certain  day,  and  continued  afterwards  to  pay  in  and  draw  out 
money  upon  the  usual  footing  of  a  banker's  account;  and  the  first 
sum  entered  to  his  debit  on  the  account  was  partly  made  op  of  the 
1000/.,  to  secure  which  the  bond  had  been  given:  Held,<|D  a  plea 
of  solvit  post  diem,  that  the  bond  was  not  satisfied  by  sums  subse- 
quently paid  in  exceeding  in  annount  the  1000/.,  it  not  being  the 
intention  of  the  parties  that  the  first  item  of  the  debit  side  should  be 
reduced  by  the  first  item  of  the  credit  side,  but  that  the  bond  should 
stand  to  secure  the  plaintiffs  against  such  advances  as  they  should 
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from  time  to  time  make  to  the  defendaDt.  Htnniker  v.  Wigg^  I  D. 
&  M.  160. 
BILL  OF  EXCHANGE.  {NoHee  of  disk<mow.)  An  indorsee  of 
a  bill  of  exchange,  ignorant  of  the  diawer*s  address  and  so  unable 
to  give  notice  of  the  dishonour  of  the  bill,  is  bound  to  make  inquiry 
for  the  address  promptly  on  the  bill  being  dishonoured,  if  he  means 
to  hold  the  drawer  liable.   CkapcM  v.  CurUwis^  2  M.  &  R.  484. 

2.  (Sawu.)  Where  the  drawer  of  a  bill  of  exchange  has  had  no  notice 
of  the  dishonour  thereof,  but  has  subsequently  promised  to  pay  it: 
Semhltf  that  such  promise  does  not  admit  the  notice,  but  noerely 
waives  iu   CkapwuM  v.  Anneit^  1  C.  6(  K.  552. 

3.  {Sawu.)  In  an  action  against  the  indorser  of  a  bill  of  exchange,  a 
memorandum  in  writing,  made  by  the  defendant's  wife,  of  the  re- 
ceipt of  notice  of  dishonour  at  the  place  from  which  the  bill  was 
dated,  (the  defendant  himself  not  havii^  been  resident  there  at  the 
time,)  is  admissible,  after  the  death  of  the  wife,  to  prove  that  the 
defendant  bud  due  notice  of  dishonour.  Wkaricm  v.  Wright^  I  C. 
&  K.  585. 

4.  (Phading — Plta^-^Replieatum^  gujjUieney  {f-^Dtmurrer.) 
To  a  declaration  on  a  bill  of  exchange  by  indorsee  against  second 
indorser,  defendant  pleaded  an  action  brought  by  plaintiff  against 
a  prior  indorser  (the  drawer)  and  a. judge's  order  thereon,  by  con* 
sent  of  the  parties,  that  on  payment  of  debt  and  costs  in  a  month 
all  farther  proceedings  should  be  stayed,  and  if  not  so  paid,  plain- 
tiff  should  be  at  libeity  to  sign  final  judgment,  averring,  that  unless 
such  order  had  been  obtained,  judgnnent  and  execution  might  have 
been  had  long  before  the  expiration  of  the  month,  and  that  the  time 

.  given  by  the  order  was  given  without  defendant's  consent:  Held, 
upon  demurrer,  that  the  plea  was  no  answer  to  the  action,  the  order 
not  operating  as  an  absolute  stay  of  proceedings,  and  therefore  not 
amounting  to  such  a  giving  of  time  to  the  drawer  as  would  dis- 
charge a  subsequent  indoreer.  The  defendant  also  pleaded,  that  the 
drawer  bad  been  taken  in  execution  upon  a  judgment  recovered  by 
plaintiff  in  an  action  on  the  bill,  and  that  before  the  commencement 
of  his  suit  he  had  been  discharged  out  of  custody  by  plaintiff  without 
defendant's  consent:  Semble^  upon  demurrer,  that  the  plea  was 
good.  Qatfre,  whether  a  replication,  that  plaintiff  did  not,  without 
defendant's  consent,  discharge  the  drawer  out  of  custody,  be  bad, 
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on  special  domurrer,  on  the  ground  that  it  contains  a  negative  preg- 
nant.   Mickatl  V.  M^ers,  1  D.  6t  L.  792. 

5.  {Pleading — Plea.)  In  an  action  by  indorsee  against  drau'er  of  a 
bill  of  exchange,  u  plea  that  defendant  indorsed  it  in  blank  and 
delivereJ  it  to  oneC.  for  a  special  purpose,  viz.  to  get  it  discounted, 
and  without  value,  and  that  C.  got  it  discounted  by  the  plaintiflTand 
W.  jointi}',  and  delivered  it  to  the  plaintiff  and  W.  jointly,  and  that 
there  was  no  consideration  from  the  plaintiff  solely  for  the  indorse- 
ment or  delivery:  Held,  bad.    Wood  v.  Connap,  1  D.  &  M.  223. 

BREACH  OF  PROMISE  OF  MARRIAGE.  {Defence-^Previovs 
misconduct  of  the  woman,)  If  a  man  enter  into  a  promise  of 
marriage  in  ignorance  of  the  fact  that  the  woman  has  had  an  ille- 
gitimate child,  and  discovers  that  before  the  marriage,  and  on 
that  ground  declines  entering  into  the  marriage,  he  has  a  right  to 
do  so,  although  the  transaction  as  to  the  child  may  have  taken 
place  ten  or  more  years  ago,  and  the  conduct  of  the  woman  may 
have  lieen  since  perfectly  correct;  but  if  the  man  knew,  or  had 
reason  to  know,  at  the  time  of  the  promise,  that  the  woman  had 
such  a  child,  and  gave  that  aderwards  as  his  reason  for  refusing  to 
marry,  that  would  be  no  defence  in  point  of  law  to  an  action  for 
breach  of  promise  of  marriage.   Bench  v.  Merricky  1  C.  dt  K.  463. 

BROKER.  {Broker^s  commission — Usage  of  trade — Evidence,) 
Where  A.  employs  B.,  a  broker,  to  procure  a  charter  for  a  ship, 
and  B.  employs  C,  another  broker:  Scmblej  that  evidence  of  a  cus- 
tom of  trade  is  admissible  to  show  which  of  the  brokers  is  entii!cd 
to  be  paid  the  commission  by  A.  The  body  of  the  charter  contained 
this  clause,  "The  vessel  to  be  consigned  to  C.  d&  Co.,  Liverpool, 
or  to  their  agents  at  her  port  of  discharge  in  the  united  kingdom;" 
and  in  the  margin  was  the  following  memorandum,  "This  charter 
subject  to  5/.  per  cent.,  payable  by  the  ship:"  Held,  that  the  jury 
might  infer,  from  the  fact  of  A.  having  executed  this  charter,  an 
implied  contract  by  him  to  pay  C.  his  commission.  Smith  \\ 
Botitcher,  1  C.  &  K.  673. 

CASE.  (Sedvction — Issve  on  Notgvilty,)  In  case  for  the  seduction 
of  the  plaintifTs  daughter  and  servant,  not  guilty  puts  in  i.isue  llif- 
fart  of  seduciion  only,  and  not  the  fart  of  service,  although  the 
tircia  ration  is  in  the  following  form:  That  the  defendant  delnnihec: 
:hc  daughter  of  the  plaintiff,  "who  then  and  during  a!l  tlic  rim* 
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aforesaid  was  and  yet  is  the  servant  of  the  plaiotiflf."  A  plea,  there- 
fore, travemiog  the  service  modo  et  fonni  is  not  bad  as  an  argu- 
mentative plea  of  not  guilty.    Torrenee  v.  GibHns^  1  D.  &  M.  226. 

CHARITY.  {MamdamuMtotnttieea^Pravinonindeed—Ckureh' 
warden — Private  t iiffiltilioa.)  An  individual  conveyed  lands  to 
private  persons  in  trust  to  distribute  the  rents  periodically  among 
the  poor  of  a  certain  parish.  The  deed  provided  that  a  receiver 
should  be  appointed  and  should  account  to  the  parishioners  from 
time  to  time;  and  that  a  cofier,  of  which  there  should  be  three  locks 
and  three  keys,  should  remain  in  the  parish  church,  for  keeping  all 
writings  and  accounts,  and  trust  moneys  unexpended.  One  key  to 
be  kept  by  the  receiver,  another  by  the  incumbent  or  curate,  and 
the  third  by  one  of  the  churchwardens.  An  information  was  after- 
wards exhibited  m  chancery,  praying  that  a  scheme  might  be  ap- 
proved of  for  the  future  management  of  the  charity  and  the  applica- 
tion of  the  funds:  and  a  scheme  was  accordingly  prepared  and 
decreed ;  regulating  the  matters  referred  to  in  the  above  prayer,  but 
making  no  mention  of  the  cofier  or  the  keys.  On  a  motion  for«a 
mandamus  to  the  trustees  to  deliver  one  key  to  the  churchwardens : 
Held,  that  the  claim  of  the  churchwardens  was  nnerely  equitable, 
but  that  they  had  a  legal  right  which  might  be  enforced  by  man- 
damus; also,  held,  no  objection  to  the  rule  that  the  charity  was  a 
private  institution.   ,Reg.  v.  Abrahams^  4  Q.  B.  157. 

CHARTER.PARTT.  {Cansinictimof.)  Declaration  on  a  charter- 
party  stated  that  it  was  agreed  thereby  that  the  ship  should  sail  in 
ballast  to  a  safe  and  convenient  port,  near  to  Cape  Town,  and  there 
load  a  full  cargo,  &c.,  and  the  plaintiff  agreed  to  load  the  vessel 
with  the  said  cargo,  and  to  pay  freight;  averment,  that  though  the 
plaintiff  was  ready  and  willing  to  appoint  and  put  on  board  a  proper 
person  as  supercargo,  who  would  have  indicated  to  the  master  a 
safe  and  convenient  port  near  Cape  Town  (or  receiving  on  board 
the  cargo,  the  defendant  would  not  permit  the  ship  to  proceed  in 
ballast  on  the  voyage:  Held  bad,  on  general  demurrer,  for  not 
averring  that  the  plaintiff  gave  notice  to  the  defendant  of  a  safe 
and  convenient  port,  &c.,  or  anything  equivalent  in  law  to  such 
notice,  for  that  it  was  the  duty  of  the  charterer  to  select  the  port, 
itid  give  notice  of  it  to  the  owner  before  the  commencement  of  the 
^yage.   Roe  v.  HacktU,  12  M.  6c  W.  724. 
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COMPANY,  PUBLIC.  {Liability  of  Shareholders.)  Iiinprospec- 
tus  of  a  proposed  association,  the  names  of  the  defendants  appeared 
as  president  and  vice -president  respectively;  in  this  prospectus  the 
capital  stock  was  snid  to  consist  of  1 ,000,000/.,  in  50,000  shares 
of  20/.  each:  both  defendants  signed  the  following  docunnent:— 
'*  We,  whose  names  are  hereunto  subscribed,  do  agree  to  subscribe 
for  the  number  of  shares  and  amount  of  stock  of  the  above  asso« 
ciation,  set  opposite  to  our  respective  signatures,  and  pay  a  deposit 
of  5/.  per  share  thereon  to  the  bankers  of  the  association  when 
shares  to  the  amount  of  50,000/.  shall  have  been  taken,  upon 
having  twcnty-one  days*  notice  thereof."  The  required  amount  of 
shares  was  never  subscribed  for;  the  two  defendants  attended  two 
meetings,  but  did  no  other  act  to  identify  themselves  with  the  com- 
pany. In  an  action  for  work  and  labour  done  in  copying  maps  and 
plans  at  the  request  of  the  secretary,  it  was  led  to  the  jury  to  say, 
first,  whether  or  not  there  had  been  any  direct  contract  entered 
into  by  the  defendants  with  the  plaintiff;  secondly,  whether  there 
was  any  partnership  formed,  of  which  the  defendants  were  mem- 
bers; thirdly,  whether  the  defendants  had  held  themselves  out  to 
the  world  or  to  the  plaintiff  as  partners  in  the  concern.  The  jury 
having  returned  a  verdict  for  the  defendants:  Held,  that  such  ver- 
dict was  justified  by  the  evidence,  and  that  the  direction  was  correct. 
Wood  V.  The  Duke  of  Argyll,  7  Scott  N.  R.  885. 

CONSOLIDATION  OF  ACTIONS.  {AcHonsfor  iolU  incurred 
by  several  defendants  individually,)  The  plaintiffs  had  brought 
ten  separate  actions  of  indebitatus  assumpsit  against  ten  separate 
defendants  for  certain  tolls,  port  dues,  anchorage,  buoyage  and 
other  duties  alleged  to  be  incurred  by  them  individually  as  com- 
manders of  their  respective  vessels:  Held,  that  the  court  had  do 
power,  at  the  request  of  the  defendants,  to  consolidate  the  above 
actions,  although  it  was  sworn  that  the  actions  were  brought  in 
respect  of  the  same  right,  and  that  the  trial  of  one  would  decide 
the  right  in  all.  The  corporation  ofSaltash  v.  Jackman^  1  D.  &; 
L.  851. 

CONSPIRACY.  (Case for  conspiracy — No  asMestment  of  damages 
on  demurrer — Not  ground  for  venire  de  novo.)  In  an  action  on 
the  case  in  the  nature  of  a  writ  of  conspiracy  the  plaintiff  obtained 
judgment  on  a  demurrer  to  a  plea  of  justification,  and  the  jury  pro- 
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cess  was  awarded  tam  qvam.  At  the  trial,  the  address  of  tlie  coun* 
sel  for  the  plaintiff,  and  the  evidence  given,  were  confined  to  the 
charge  of  conspiracy  with  a  view  to  increase  the  damages,  and  the 
judge  told  the  jury  that  the  plaintifTs  case  failed  unless  a  conspiracy 
was  proved :  Held,  no  misdirection,  as  although  upon  the  declaration 
as  framed,  cither  of  the  defendants  might  have  been  found  guilty  of 
making  a  disturbance,  it  would  have  been  unfair  to  have  submitted 
to  the  jury  a  question  to  which  the  attention  of  the  defendants' 
counsel  had  not  been  called :  Held,  also,  the  jury  having  found  a 
verdict  for  the  defendants  upon  ihe  general  issue,  that  their  neglect 
to  assess  damages  for  the  plaintiflT  upon  the  demurrer  was  no 
ground  for  a  venire  de  novo,  as  the  court  would  pronounce  judgment 
upon  the  whole  record.  Gregory  v.  The  Duke  of  Brunswick^  1  D. 
&  L.  803. 

CO-SURETY.  (AsMUwpsitfor  contribtition.)  A.  was  indebted  to 
B.,  and  in  consideration  that  B.  would  suffer  him  to  retain  the 
debts  in  his  hands  as  a  collateral  security.  A.,  together  with  C, 
D.  and  E.,  put  his  name  as  suiety  for  B.,  to  a  promissory  note; 
and  A.  af\erwQrds  paid  a  sum  in  respect  of  that  note,  less  in 
amount  than  the  sum  due  from  him  to  B.  and  remaining  in  bis 
hands :  Held,  that  A.  could  not  maintain  an  action  of  assumpsit 
for  money  pnid  to  the  use  of  C,  against  C.  for  C.'s  proportion  of 
the  sum  which  A.  had  been  compelled  to  pay.  Goepel  v.  Stcinden^ 
1  D.  &  L.  8S8. 

DEBTOR  AND  CREDITOR.  (Fraudulent  conveyance.)  A  bill  of 
sale  of  goods,  executed  by  a  debtor  to  his  creditor,  is  not  void  by 
reason  of  preference  given  over  other  creditors.  If  intended  by 
the  parties  really  to  0[)erate  and  to  give  the  creditor  the  power  of 
taking  posession,  it  is  good,  although  not  acted  on  by  taking  pos- 
session.   Eveleigh  v.  Purssordj  2  M.  6s  R.  530. 

DEED.  {Construction  of-^Recitah — Where  amount  to  covenants.) 
An  indenture  between  the  plaintiffs  and  defendant,  and  five  other 
parties,  recited  a  marriage  settlement,  under  which  the  plaintifis 
and  others  were  trustees,  a  mortgage  of  certain  property  to  the 
trustees  by  the  defenilant  for  525^,  that  the  mortgage  debt  and  an 
arrcar  of  interest  amounting  to  52/.  lOs.  were  due ;  a  subsequent 
agreement  whereby  the  defendant  contracted  to  purchase  the  pre- 
mises  for  577/.  10«.,  that  one  of  the  trustees  was  desirous  of  re* 
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tiring,  the  appointment  of  a  new  trustee,  and  that  the  contract  of 
sale  had  not  been  carried  into  eflcct :  and  then  a  recital,  that  '*  the 
said  principal  sum  of  525/.  and  the  said  arrcar  of  interest  of  621. 
10«.,  making  together  the  sum  of  577/.  10#.,  is  still  due  and  owing 
from  [the  defendant]  to  [the  plaint iiHs],  as  lie  [the  defendant]  doth 
hereby  acknowlcd^  :**  Held,  that  this  latter  recital  did  not 
amount  to  a  covenant  by  the  defendant  to  pay  the  sum  men- 
tioned, the  whole  scope  of  the  deed  showing  the  acknowledgment 
therein  to  have  been  made  diverso  iniuito.  Courtney  v.  Taylor^ 
7  Scott  N.  R.  749. 

DEVISE.  {Conitruction  of.)  The  testatrix  by  her  will  gave  the 
ultimate  remainder  in  fee  in  all  her  lands  in  Great  Britain  (upon 
certain  events,  which  had  taken  place)  to  her  granddaughter  B.  J., 
in  clear  and  unambiguous  terms.  By  a  codicil,  which  the  testa- 
trix directed  to  be  annexed  to  and  taken  as  part  of  her  last  will 
and  testament,  reciting  that  she  had  become  possessed  of  certain 
freehold  and  other  pro|)erty  since  the  date  of  her  will,  she  gave 
to  B.  J.  an  estate  for  her  life,  **  instead  of  the  devise  and  bequest 
contained  in  the  will,"  with  remainder  to  such  child  or  children  as 
should  be  living  at  the  time  of  her  decease,  in  fee,  or,  if  none 
such,  then  with  remainders  to  the  brothers  and  sisters  of  the 
whole  blood  of  B.  J.  (with  the  exception  of  one  of  the  brothers  by 
name)  who  should  be  living  at  the  time  of  her  decease,  in  fee; 
but  the  codicil  did  not  go  on  to  dispose  of  the  ultimate  fee,  in  caso 
the  intermediate  remainders  should,  as  the  fact  had  proved,  never 
take  eflect:  Held,  (hat,  as  this  ultimate  fee  was  given  by  the  will 
to  B.  J.,  such  disposition  thereof  in  the  will,  being  unaltered  by 
the  codicil,  roust  still  be  considered  as  taking  eSeeL  Doe  d.  Murch 
y.  MarchatU,  7  Scott  N.  R.  644. 

ESTOPPEL.  {Demwrrer— Pleading.)  To  debt  on  an  indenture 
for  non-payment  of  600/.  and  interest,  the  defendant  pleaded,  by 
way  of  estoppel,  the  record  in  a  prior  action  between  the  same 
parties  on  a  bond  conditioned  for  payment  of  the  same  600/.  with 
interest,  in  which  action  the  defendant  had  pleaded  that  the  bond 
was  given  in  pursuance  of  a  corrupt  agreement  for  the  purpose  of 
securing  a  certain  debt  end  usurious  interest ;  to  which  the  plain- 
tiff had  replied,  that  the  bond  **  was  not  made  by  the  defendant  in 
pursuance  of  or  upon  the  said  corrupt  and  unlawful  agreement,  or 
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for  the  purpose  in  the  taid  pleadings  mentioned ;"  and  the  said 
issue  joined  thereon,  dec.  Iiad  been  found  for  the  defendant :  Held, 
not  estoppel  in  the  present  action ;  inasmuch  as  the  fact  of  an  usu- 
rious agreement  was  not  in  issue  in  the  former  action,  nor  was 
the  same  agreement  admitted  on  the  record,  by  reason  of  that  alle> 
gation  not  having  been  traversed.  Carter  v.  JameSf  2  D.  dc  L. 
236. 

EVIDENCE.  {AdmiisibilUy  of  evidence  at  to  awunnU  of  defend- 
anfs  income — Action  far  goods  sold,)  In  an  action  for  goods  sold 
and  delivered  upon  the  credit  of  the  defendant,  a  question  as  to 
the  amount  of  the  defendunt^a  income  cannot  be  put,  if  the  evi- 
dence be  tendered  with  a  view  to  show  tlie  improbability  of  an- 
thoriiy  having  been  given  to  purchase  the  goods.  NV  here,  however, 
an  action,  was  brouj^ht  against  a  widow  for  dresses  ordered  and 
worn  by  her  daughter,  who  was  about  to  be  married  :  Held,  that 
evidence  of  the  amount  of  the  defendant's  income  was  admissible, 
as  tending  to  show  tliat  the  dresses  were  not  supplied  upon  her 
credit,  but  upon  the  credit  of  her  daughter's  future  husband* 
Rowe  v  Polkiiighome^  1  C.  d&  K.  618. 

2.  {Admiisibility  of  declaration — Reputation.)  In  a  question  of 
pedigree,  where  it  is  important  to  show  that  the  family  had  rela- 
tions living  at  a  particular  place,  evidence  may  be  given  of  decla- 
rations by  a  deceased  member  of  the  family,  that  "  he  was  going 
to  visit  his  relatives  at  that  place.''  Riskton  v.  Nesbittf  2  M.  ds 
R.  252. 

d.  (Same.)  On  an  issue,  whether  the  plaintiff  had  an  easement  in 
the  defendant's  land,  the  declaration  of  a  former  occupier  of  the 
defendant's  land  is  not  admissible  against  him.  Sckole$  v.  Chad- 
wick,  2  M.  d(  R.  507. 

4.  (Admiuilnlitjf  of  letter  of  in9tryctian§ — Particulars,  effect  of 
admission  of  payment  in.)  Where  a  plaintiff  in  his  particulars  of 
demand  admits  a  payment  generally,  as  thus,  **  creditor  by  bills, 
1500/.,"  this  is  to  be  taken  as  a  payment  admitted  to  have  been 
made  to  the  plaintiff  by  the  defendant.  Where  the  plaintiff 
through  his  agent  contracted  with  K.  for  the  sale  of  goods,  and  the 
question  was  whether  they  were  sold  on  the  credit  of  K.  or  of  the 
defendants,  whose  agent  K.  was,  for  the  purchase  of  such  goods : 
Held,  that  a  letter  of  instructions  from  the  plointiff  to  his  agent  on 
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the  subject  of  the  sale,  not  communicated  to  K.  or  to  the  defend- 
ants, was  not  admissible  in  evidence  for  the  plaintiff.  Stnethurat 
V.  Taylor,  12  M.  &  W.  545. 

5.  (Admissibility  of  marriage  register.)  An  examined  copy  of 
an  entry  in  a  parish  register  of  marriage  is  receivable  in  evidence 
to  prove  a  marriage,  although  the  entry  in  the  register  purport 
to  be  attested  by  one  witness  only,  the  words  '*  in  the  presence  of** 
in  the  entry  being  followed  by  one  name  only.  Doe  d.  Blayney 
V.  Savage,  1  C.  &  K.  487. 

6.  (Admissibility  of  parol  evidence — Written  agreement.)  A.,  by 
an  agreement  in  writing,  agreed  to  win  stones,  &c.  *'  (or  the  piir* 
pose  of  building*'  certain  cottages :  Held,  that  parol  evidence  could 
not  be  given  to  explain  the  sense  in  which  the  word  "  building'' 
was  used.     Charlton  v.  Gibson,  1  C.  &  K.  541. 

7.  (Admissibility  of  receipts  for  rent — Ecidence  of  seisin.)  T.  oc- 
cupied lands  from  1790  to  1815,  but  had  ceased  to  occupy  them 
before  the  time  of  his  death.  At  T.'s  death,  among  his  papers, 
were  found  a  series  of  receipts  for  the  rent  of  this  land  from  1790 
to  1804,  signed  by  M.  P.  sen.,  who  died  in  1806,  and  a  similar 
series  of  receipts  for  rent  from  1806  to  1815,  signed  by  M.  P.  jun., 
(the  daughter  of  M.  P.  sen.),  who  died  in  1826:  Held,  in  eject- 
ment for  these  lands,  that  these  receipts  were,  receivable  as  evi- 
dence of  the  seisin  ofM.  P.  sen.  and  M.  P.  jun.  Doe  d.  Blayney 
V.  Savage,  1  C.  &  K.  487. 

8.  (Secondary  evidence.)  A  copy  of  a  document  taken  by  a  ma- 
chine, worked  by  witness  who  produces  it,  is  admissible  as  second- 
ary evidence.     Simpson  v.  Thoreton,  2  M.  d&  R.  43i 

9.  (Statement  of  a  witness  before  magistrate — Production  of  clerk*  s 
notes.)  Where  on  a  preliminary  hearing  of  a  case  the  magis- 
trate's clerk  had  taken  down  what  a  witness  said,  but  neither 
witness  nor  magistrate  signed  it :  Held,  that  what  the  witness 
said  might  be  proved  by  any  one  who  heard  him,  without  pro- 
ducing the  clerk's  notes.     Jeans  v.  Wheedon,  2  M.  6(  R.  486. 

10.  (Summons  to  pay  money  into  court — Effect  of,  as  evidence.)  A 
summons  for  leave  to  pay  money  into  court  is  some  evidence  of 
a  liability  to  some  extent.     Lawson  v.  Mangles,  2  M.  &;  R.  427. 

11.  (  Warrant  of  commitment — Recital  in,)  A  warrant  of  commit- 
ment is  not  evidence  of  the  facts  which  it  recites.  Stevens  v. 
Clark,  2  M.  &  R.  435. 
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EXECUTOR  AND  ADMINISTRATOR.  {Action  by  executor  for 
breach  of  covenant  in  tesiator^s  lifetime — Pleading,)  The  ex- 
ecutor of  a  tenant  for  life  may  recover  for  a  breach  of  a  covenant 
to  repair,  committed  by  ihc  lessee  of  a  testator  in  his  lifetiroe 
without  averring  a  damage  to  his  personal  estate.  Ricketts  v. 
W>afHT,12M.  &  W.  718. 
2.  (Action  by  three  executors  for  money  received  under  authority 
of  two,)  Under  a  written  auihority  from  two  of  three  executors, 
who  alone  had  proved  the  will,  C.  received  the  amount  of  certain 
rents  due  from  tlie  tenants  of  lands  in  which  the  testator  had  a 
term  of  years,  and  gave  a  receipt  for  it  in  the  name  and  on  ac* 
count  of  the  two:  Held,  that  ihe  three  executors  could  not  jointly 
sue  C.  for  the  money,  unless  it  were  found  by  the  jury  that  the 
two  contracted  with  him  on  account  of  themselves  and  the  other 
executor,  or  generally  on  account  of  the  estate,  with  a  view  to 
the  interference  of  the  co-executor  in  case  he  should  choose  to  take 
a  part  in  the  management  of  it.  Heath  v.  Chilton^  12  M.  ^  W. 
682. 

8.  {Pleni  adminittravit — Astignment — Evidence.)  On  a  plea  of 
pline  administravity  it  was  proved,  on  the  part  of  the  plaintifls, 
that  at  the  time  of  the  death  of  the  intestate  there  were  crops  on 
his  farm,  but  that  there  had  been  an  auction  on  the  premises  about 
a  mouth  before,  at  which  these  crops  were  put  up  for  sale :  Held, 
that,  as  the  crops  remained  on  the  premises  at  the  time  of  the 
death  of  the  intestate  it  lay  on  the  defendant,  as  administrator,  to 
show  that  these  crops  had  not  come  to  his  hands.  On  a  plea  of 
plene  administravit  it  appeared  that  the  intestate,  six  months  before 
his  death^bad  assigned  all  his  eflects  to  trustees,  for  the  benefit 
of  such  of  his  creditors  as  should  execute  t\ie  deed  of  assignment 
The  deed  was  executed  by  himself  and  the  trustees,  but  not  by 
any  other  creditor :  Held,  that  the  administrator  might  give  in  evi- 
dence advertisements  published  soon  after  the  execution  of  the 
deed,  stating  where  the  deed  lay  for  execution  by  the  creditors, 
and  calling  a  meeting  of  creditors  as  to  the  sale  of  theefllects,  and 
also  a  resolution  of  that  meeting,  that  the  effects  should  be  sold,  as 
this  evidence  went  to  show  that  the  deed  was  acted  upon  and  was 
a  bon&  fide  and  not  a  fraudulent  deed.  Stroud  v.  Dandridge^  I 
C.  ^  K.  445. 
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FISHERY.  {Presumption  of  law — Construction  of  deed-^Em- 
dence  to  rebut.)  Where  a  private  river  runs  through  a  manor, 
the  presumption  of  law  is,  that  each  owner  of  land  within  the 
manor  and  on  the  bank  of  the  river  has  the  right  of  fishing  in 
front  of  his  land  ;  and  if  the  lord  claims  a  several  fishery,  he  must 
make  out  that  claim  by  evidence.  From  the  words  of  a  deed 
lender  which  the  lord  claimed  it  was  attempted  to  raise  a  pre* 
sumption  that  the  right  of  several  fishery  within  the  manor  passed 
to  him  by  that  deed  as  appurtenant  to  the  manor :  Held,  that  this 
presumption  was  rebutted  by  proof,  that,  before  the  date  of  that 
deed,  owners  of  land  within  the  manor  and  on  the  bank  of  the 
river  had  the  right  of  free-fishery  therein.  Lamb  v.  Newbiggin^ 
1  C.  &  K.  649. 

HUSBAND  AND  WIFE.  {Evidence-^Statemeni  of  plaintifs 
wife.)  In  order  to  show  that  the  defendant,  in  an  action  for 
goods  sold  and  delivered,  was  not  liable,  it  was  proposed  to  ask 
a  witness,  whether  the  plaintifTs  wife  had  said  anything  to  him  as 
to  the  person  whom  her  husband  had  trusted  for  the  goods:  Held, 
that  the  question  could  not  be  put.  Duckworth  v.  Johnston^  1  C. 
&  K.  594. 

INSURANCE.  {What  amounts  to  a  'Uotal  Iosm*"  on  freight.)^ 
The  plaintiff  efiected  an  insurance  with  the  defendant  on  the  ship 
Lord  Cochrane,  at  and  from  Pernambuco  to  Liverpool,  declared  to 
be  on  freight  valued  at  2000/. :  the  declaration  alleged  a  loss  by 
perils  of  the  sea.  The  ship,  whilst  coming  out  of  the  harbour  of 
Pernambuco,  struck  on  a  reef,  and  thereby  received  such  injury 
as  to  render  it  necessary  to  put  back  for  repair:  the  cargo  was 
taken  out,  and  the  ship  repaired  at  a  cost  of  71 S2/.  3«.  6cf.,  in- 
cluding the  charges  of  landing  and  reloading  the  cargo:  there 
being  no  other  means  of  raising  funds  to  pay  for  the  repairs,  the 
master  executed  a  bottomry  bond,  by  which  the  ship,  freight,  and 
cargo  were  pledged  for  that  sum  and  her  bottomry  premium  of 
20/.  per  cent.:  the  ship  afterwards  sailed  for  Liverpool  with 
original  cargo  on  board,  and  arrived  there  in  safety  :  the  plaintiff, 
as  soon  as  he  received  intimation  of  the  extent  of  the  damage  done 
to  the  ship,  gave  notice  of  abandonment  of  ship  and  freight  to  the 
respective  underwriters,  and  repudiated  the  bond,  whereupon  the 
sliip  was  taken  possession  of  by  the  parties  claiming  under  the 
VOL.  V.  35 
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bond,  and  sold  under  an  order  of  the  admiralty  court :  at  tlie 
sale  the  ship  produced  1675/.,  which  with  the  freight  earned  on 
the  homeward  voyage,  was  paid  over  to  the  obligees :  Held  upon 
a  special  case,  in  which  it  was  agreed  that  the  court  should  draw 
all  inferences  that  id  their  opinion  ought  to  be  drawn  by  a  jury, 
that,  under  the  circumstances  disclosed,  the  plaintiff  was  entitled 
to  recover  as  for  a  total  loss  against  the  underwriters  on  freight. 
Btnsm  V.  Chapman^  7  Scott  N.  R.  625. 

LANDLORD  AND  TENANT.  {Damage— What  payable  wider 
covenani  of  tenant.)  By  a  local  act,  the  commissioners  appointed 
thereby  were  authorized  to  pave  and  flag  footways,  and  the  costs 
thereof  were  to  be  paid  by  the  tenants  or  occupiers  of  the  houses 
next  adjoining,  in  default  whereof  they  were  to  be  recovered  by 
distress ;  another  clause  empowered  the  tenant  to  deduct  the  costs 
so  paid  by  him  out  of  his  rent:  Held,  that  this  charge  was  within 
the  terms  of  a  covenant  in  a  lease  subsequently  made,  whereby 
the  tenant  covenanted  to  pay  all  taxes,  rates,  duties,  levies,  assess* 
ments  and  payments  whatever,  which  were  or  during  the  term 
might  be  rated,  levied,  assessed,  or  imposed  on  the  premises. 
Payne  v.  BwrHdge,  12  M.  &  W.  727. 

2.  {Devise — Ineapaeiiy  of  ieiiator — Estoppel — Evidence,)  A  ten* 
ant  paid  rent  to  a  devisee,  and  signed  an  agreement,  on  being  told 
by  the  devisee  that  the  premises  were  devised  to  him :  Held,  thai 
in  ejectment  against  the  tenant  by  the  devisee,  the  defendant  could 
not  ofier  evidence  that  the  devise  was  void  by  reason  of  incapacity 
in  the  testator,  no  ground  being  shown  for  imputing  fraud  to  the 
devisee  in  the  communication  made  by  him  to  the  tenant*  Doe  d. 
Marlow  v.  Wiggins,  4  Q.  B.  367. 

d.  {Excessive  distress — Damages  for  detention  or  sale.)  Declara* 
tion  in  case  complained  of  a  distress  for  more  than  was  necessary 
to  satisfy  the  rent  due,  including  expenses,  &c,  and  made  no 
mcnrion  of  sale,  either  as  special  damage  or  by  way  of  substantive 
complaint.  A  sale  for  less  than  the  real  value  of  the  goods  was 
proved  at  the  trial :  Held  that,  on  this  declaration,  the  plaintiff 
could  recover  damages  in  respect  only  of  the  detention  up  to  the 
time  of  the  sale,  and  not  in  respect  of  the  sale.  Thompson  v. 
Wool,  4  Q.  B.  493. 

4.  {Fixtures — Implied  contract  to  pay  for — Admission.)  The  ac- 
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ceptoDce  of  a  demise  of  a  house  coDtaioiog  fixtures  does  not  raise 
an  implied  contract  to  pay  for  such  fixtures.  In  debt  for  rent  on 
a  demise  for  years,  with  a  count  for  fixtures  sold*  the  plaintiff 
claimed  by  his  particulars  dl.  5«.  for  rent,  and  12/.  for  fixtures. 
Tiie  defendant  paid  III.  5«.  into  court :  Held,  no  admission  of  the 
defendant's  liability  in  respect  of  fixtures  to  a  greater  amount  than 

--4}ad  been  paid  into  court.     Go^  v.  HarrxM^  5  M.  6c  G.  573. 

6.  (Penalty  in  agreement  not  under  $eal — DiMtress.)  Where  a  farm 
was  held  under  an  agreement,  and  the  agreennent  imposed  a  pen- 
alty on  the  tenant  for  selling  hay  produced  on  -the  premises,  and 
gave  the  lessor  power  to  recover  the  same  "  by  distress  as  for  rent 
arrearf  Held,  that  the  lessor  might  so  distrain,  although  the 
agreement  was  not  under  seal.  PolliU  v.  ForreM^  1  C.  6k  K.  560. 

6.  {Present  demi»e — What  amounts  to.)  By  an  instrument  under 
seal,  and  stamped  with  a  leiise  stamp,  W.,  in  consideration  of  the 
rents,  covenants,  and  agreements  thereinader  reserved  and  con- 
tained on  the  part  of  C,  his  executors,  6tc.  to  be  paid,  performed 
and  observed,  covenanted,  promised  and  agreed  with  C,  his  exe- 
cutors, &c.,  that  she,  W.,  her  heirs  or  assigns,  should  and  would 
at  any  time  during  the  term  thereinafkr  agreed  to  be  demised, 
upon  request  made  to  her  or  them  in  writing'  under  .the  hand  of 
C,  his  executors,  &c.  for  that  purpose,  grant  and  execute  to  C, 
his  executors,  dtc,  and  C.  thereby  consented  and  agreed  to  accept 
and  execute  a  counterpart  of,  a  good  and  efiectual  demise  or  lease 
of  certain  premises  therein  described,-  for  the  term  of  twenty-one 
years  from  a  day  past,  determinable  as  thereipafier  mentioned,  at 
a  certain  rent  payable  quarterly;  find  C.  thereby  covenanted  to 
lay  out  a  certain  sum  in  repairing,  painting,  dec;  and  it  was 
agreed  and  declared  that  there  should  be  contained  in  the  said 
lease  and  counterpart  by  and  on  the  part  of  C,  his  executors,  6ic. 
a  covenant  for  payment  of  rent,  to  repair,  6dc.  ;  and  also  a  cove- 
nant  for,  *<  as  it  was  also  thereby  agreed  on  the  part  of  the  said 
W.,  her  heirs  or  assigns,"  for  quiet  enjoyment,  and  a  power  to  C, 
his  executors,  &c.,  to  determine  the  said  tenancy  on  the  said  lease 
at  the  end  of  the  third,  seventh,  or  fourteenth  year  of  the  said 
term  of  twenty-one  years,  on  giving  a  certain  notice :  Held,  an 
actual  demise,  and  not  a  mere  agreement  for  a  future  lease.  Cur- 
ling  V.  Mills,  7  Scott  N.  R.  709. 
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7.  {Railwajf  pa$nmg  cntr  land — Money  paid  to  tenant.)  A.  was  a 
teoaot  of  a  fann  over  which  two  railways  passed,  in  reaped  of 
which  teoant's  damages  were  payable  to  the  owner  of  the  land, 
or  to  his  lessees  or  tenants ;  A.  received  the  money :  Held,  that  if 
the  land  covered  by*^the  railways  passed  to  A.  by  the  agreement 
under  which  he  became  tenant,  the  owner  could  nf>t  recover  thai 
money  a%money  had  and  received  to  his  use.  WiUon  v.  Ander* 
son,  1  C.  &  K.  544. 

LIBEL.  {Damage$ — Prospective  iiffwy.)  In  case  for  a  libel  against 
a  copartnership,  the  jury  may  take  into  their  consideration,  in 
estimating  the  damages  to  which  the  plaintiffs  are  entitled,  the 
prospective  injury  which  may  accrue  to  the  partnership  from  the 
defendant's  act.     Gregory  v.  Williawu,  1  C.  &  K.  568. 

2.  (Malicious  prosecution — Eoidenee.)  In  an  action  for  a  libel, 
charging  the  plaintiff  with  a  false  and  malicious  prosecution,  in 
which  the  defendants  pleaded  that  the  statements  in  the  alleged 
libel  are  true,  evidence  is  not  receivable  of  statements  made  by 
witnesses  examined  before  the  magistrates  on  behalf  of  the  prose- 
cution, in  order  to  show  quo  anisio  the  prosecution  was  conducted. 
Newton  v.  Rowe^  1  C.  &  K.  616. 

UEN.  {On  chattels — For  price  of  work  executed  upon  them.) 
Where  chattels  are  balled  to  an  artfsan  for  the  purpose  of  bis  exe- 
cuting certain  work  upon  them,  at  an  agreed  price,' the  owner  may 
reclaim  the  chattels  before  such  work  is  fully  executed ;  and  the 
bailee  has  only  a  lien  upon  them  to  the  extent  of  what  would  be  a 
fair  price  for  so  much  of  the  work  as  had  then  actually  been  exe- 
cuted.   Lilly  V.  BamsUy,  2  M.  6c  R.  548. 

2.  (On  skip — Enforcing — Alteration  of  register.)  The  owner  of  a 
ship  may  verbally  authorize  a  creditor  of  it  to  take  possession  of 
it  as  a  lien,  and  the  creditor  so  taking  possession  of  it  may  enforce 
such  lien  without  any  alteration  in  the  registry.  Canenove  v.  C2ajf- 
loa,  2  M.  ^  R.  552. 

MARRIED  WOMAN.  (Acknowledgment  by—Afdamt  f>erifying 
certificate  of,)  The  affidavit  verifying  the  certificate  of  an  acknow- 
ledgment by  a  married  woman  residing  in  Pennsylvania,  of  a  con- 
veyance under  the  stat.  3  6c  4  Will.  4,  c.  74,  s.  85,  may  be  made 
by  the  prothonotary  of  the  county  in  which  the  party  resides. 
ExparU  Jane  Way,  1  D.  6c  L.  950. 
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2.  (Ajfidavit  of  Conveyance  of  property  without  kughantTs  concur- 
renee.)  Ao  affidavit  of  a  married  woman  to  obtain  an  order  of  the 
court,  empowering  her  to  make  a  conveyance  of  her  property 
without  her  husband's  concurrence,  under  the  3  &  4  Will.  4, 
c.  74,  8.  91,  is  sufficient,  if  sworn  (where  the  party  is  residing 
abroad)  before  an  officer,  whom  the  certificate  of  a  notary  public 
^^rtifies  to  be  a  person  empowered  by  law  to  take  affidavits.  In  rt 
Ahne  Cowley  Sckiff,  1  D.  &  L.  911. 

8.  (Discharge  out  of  custody — Affidavit.)  On  an  application  to  dis- 
charge a  defendant  out  of  custody,  on  the  ground  that  she  is  a 
married  woman,  the  court  will  require  the  strictest  negative  proof 
from  her,  that  she  has  no  separate  property,  where  il  appears, 
from  the  affidavits  on  the  other  side,  that  there  are  reasons  for 
doubting  such  to  be  the  fact.  Ferguson  v.  Clayworih  and  wife^ 
2  D.  &  L.  165. 

4.  (Judgment  against — Action  commenced  dum  sola,)  If  an  action 
be  brought  against  a  feme  sole,  and  a  judge's  order  be  made  by 
consent  to  stay  proceedings  on  payment  of  the  debt  and  costs  by 
a  certain  day,  otherwise  final  judgment,  and  before  that  day  sfaa 
intermarries,  and  on  the  day  ip  question  default  is  made,  judg- 
ment may  still  be  entered  up  against  her  by  her  maiden  name ; 
and  she  may  be  taken  in  execution  under  a  ca.  sa.  awarded 
against  her  alone.     Thorpe  v.  Caroline  Argles^  1  D.  6z;  L.  831. 

MASTER  AND  SERVANT.  (Custom  as  to  the  engagement  of 
an  editor  fqr  a  periodical  work — Hiring — A  general  hiring 
not  as  an  absolute  rule  of  law  a  hiring  for  a  year,)  A  hiring 
for  an  indefinite  period  is  not,  as  a  general  ana  inflexible  rule  of 
law,  a  hiring  for  a  year ;  it  is  a  question  of  fact  depending  upon 
the  particular  circumstances  of  each  case.  The  plaintiff  acted  as 
editor  of  a  new  weekly  scientific  publication  at  a  weekly  salary; 
but  there  was  no  direct  evidence  as  to  the  period  for  which  he 
was  engaged.  In  an  action  against  the  proprietor  for  prematurely 
dismissing  him,  the  plaintiff  called  several  witnesses  to  prove  a 
supposed  usage  or  custom  to  consider  an  indefinite  editorial  en- 
gagement as  an  engagement  for  a  year;  but  on  cross-examinafion 
they  all  admitted  that  their  experience  extended  only  to  established 
works,  and  that  they  knew  of  no  instance  of  such  usage  having 
been  applied  to  a  new  speculation.     The  judge  having  leA  it  to 

35* 
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the  jury  to  say  whether  the  contract  in  queatioD  was  a  oootrad 
for  a  year,  and  whether,  supposing  that  there  was  soch  a  custom 
as  that  set  up  by  tlie  plaintiff,  it  was  not  subject  to  the  ezceptioo 
relied  on  by  the  defendant,  limiting  its  operation  to  established 
publications :  Held,  Ho  misdirection.  Baxter  v.  Nmne^  7  Scott 
N.  R.  801. 

2.  {Liabili^  of  employer  for  damage  dome  6y  the  party  emfHoyed 
— YFtflcnMifi't  act—1  ^  8  Geo.  4,  e.  Ixxv.)  By  stat.  7  6c  8 
Geo.  4,  c  Ixxv.  for  regulating  watermen  and  lightermen  on  the 
Thames,  and  the  by-laws  ordained  in  pursuance  thereof,  no  one 
besides  freemen,  or  apprentices  to  freemen  or  to  widows  of  free* 
men,  of  the  Watermen  and  Li^htermen^s  Company  (with  certain 
exceptions  not  material),  may  navigate  crafl  on  the  river  for  hire 
within  the  limits  of  the  act,  under  a  penalty;  but  any  persons 
may  keep  and  use  crafl  for  carrying  their  own  goods  by  their 
servants,  being  such  freemen  or  apprentices:  and  on  board  of  every 
barge,  ^.,  there  must  be  at  least  one  able  and  skilful  man  au- 
thorized by  law  to  navigate.  There  are  about  6000  freemen  and 
apprentices*  The  owner  of  a  barge  hired  two  quali6ed  persons  to 
navigate  it  within  the  limits,  agd  by  their  negligent  management 
of  the  barge,  another  vessel  was  injured :  Held,  that  the  owner  of 
the  barge  was  liable  to  a  civil  action  for  the  mischief;  and  that  it 
made  no  ditference  whether  the  navigators  were  hired  for  the  job 
or  by  time.     Martia  v.  Temperley,  4  Q.  B.  298. 

NEW  TRIAL.  {Asieesment  if  damages  generally,  on  a  good  and 
had  count,)  Where  there  is  a  bad  and  a  good  count,  and  a  general 
assessment  of  damages,  the  court  will  not  arrest  the  judgment  but 
will  award  a  venire  de  novo.   Emhlin  v.  Dartnell^  1  D.i&  L.  1010. 

2.  (Misdirection.)  The  court  refused  to  grant  a  new  trial  for  mis- 
direction, on  the  ground  that  the  judge  (of  an  inferior  court)  had 
omitted  distinctly  to  tell  the  jury  that  the  defendant's  admission, 
which  was  the  only  evidence  of  the  debt,  and  was  coupled  with  a 
qualification,  must  be  taken  entire.  Beehham  v.  Oshom^  7  Scott 
N.  R.  620. 

3.  (Notes  of  former  trial — Death  if  witness  before  second  trial — 
New  trial  /Hiper.)  It  is  no  ground  for  taking  a  new  trial  out  of 
the  new  trial  pa|>er,  and  bringing  it  on  as  a  motion,  that  several  of 
the  witnesses  arc  infirm  and  of  an  advanced  age ;  but  the  court 
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will  JQ  iu  discretioo  make  it  a  teim  of  the  new  trial,  that  the 
evidence  of  any  witness  who  may  die  in  the  interim  shall  be  read 
from  the  judge^e  notes  of  the  fornner  trial.  Anonywum$f  1  D  6c  L. 
725. 

A*  (Pafpmemi  afeotU — WxMn  what  ttme  to  be  paid.)  A  rule  was 
nuide  absolute  for  a  new  trial  on  paynnent  of  costs  by  the  plaintiff 
^^be  costs  were  taxed,  and  demanded  on  the  4th  o^  May :  on  the 
6tn  the  defendant  obtained  a  rule  niti  to  diac^iarge  that  rule,  unless 
the  costs  were  paid  before  the  fourth  day  of  the  ensuing  term. 
The  plaintiff  having  in  the  meantime,  paid  the  costs,  the  court  dis- 
charged the  rule,  but  ordered  the  plaintiff  to  pay  the  costs  of  the 
application.   Solly  v.  Longford^  2  D.  &  L.  250. 

PARTNERS.  (Adwdttion  of,  on  the  record.)  Where  a  declaration 
contains  a  special  count  against  the  defendants  as  partners,  anid 
also  the  indebitatus  counts,  payment  of  nuNiey  into  court,  under 
the  latter  counts,  is  not  an  admission  of  the  partnership  alleged  in 
the  former  count.    CkarUt  v.  Branker  and  cikerg^  1  D.  dc  L.  989. 

2.  {Dormani  partner — Retirement  from  the  Jlrm — NaUee.)  If  the 
(act  of  a  man  being  a  dormant  partner  in  a  firm  become  known, 
and  on  his  retiring  from  the  firm  notice  of  that  circumstance  be  not 
given  to  those  persons  who  were  aware  of  his  being  sucfc  pHrtner, 
he  will  be  liable  to  those  persons  for  debts  contracted  by  the  firm 
afler  his  retirement  therefrom.   Farrar  v.  Deflinne,  1 C.  dc  K.  560. 

3.  {^Execution  against  one  of  several.)  A  writ  of  fi.  fa.  having 
issued  against  A.,  one  of  two  partners,  under  which  th^  partnership 
property  had  been  seized;  a  second  writ  of  fi.  fa.  was  issued  against 
A.  and  B.,  and  lodged  with  the  samiB  sheriff,  but  no  actual  entry  or 
seizure  took  place  under  it  before  a  fiat  in  bankruptcy  issued  against 
both  partners;  the  sheriff  having  subsequently  sold  the  partnership 
property  and  satisfied  both  writs:  Held,  that  there  was  no  sufficient 
seizure  under  the  second  writ,  within  the  meaning  of  the  6  Geo.  4, 
c.  16,  s.  108,  as  against  the  assignees.  Johnson  v.  £safis,  1  D.  de 
L.  985. 

4.  (Ship^-Registered  owner  of  certain  shares — Action  against  in^ 
surance  broker — Nonjoinder  of  partners.)  A.  is  registered  owner 
of  certain  shares  of  a  ship,  the  remaining  shares  belonging  to  C. 
and  D.,  his  partners  in  trade,  according  to  their  interests  iQ  the 
general  property  of  the  partnership :  Held,  that  A.  alone  could  not 
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maiDtaio  an  action  for  money  had  and  received  against  the  defend* 
ant,  an  insurance  broker,  to  recover  his  proportion  of  proceeds  of 
a  policy  of  insurance  eflected  by  the  defendant  on  the  ship.  Brawm 
V.  Bradford,  2  M.  dc  R.  413. 
PATENT.  {Delay  in  taking  aui.)  A  machine  does  not  cease  to  be 
the  subject  of  a  patent  merely  because  of  the  length  of  time  during 
which  the  inventor  may  keep  it  by  him  after  it  has  been  made  a 
complete  workable  machine.   Beniley  v.  Hewdngy  1  C.  dc.  E.  687. 

2.  {Particulars  cfot^edion,)  The  notice  of  particulars  of  objectBon, 
delivered  by  the  defendant  in  pursuance  of  the  5  dc  6  Will.  4,  c 
83,  s.  5,  stated,  amongst  other  grounds  of  objection,  that  the  inven- 
tion was  known  **to  A.  B.  and  others,'^  who  were  the  true  inventors 
thereof,  and  had  first  used  aind  exercised  the  same  in  England : 
Held,  that  the  defendant  was  not  bound  to  specify  the  names  of  the 
other  parties.    BentUy  v.  KeighUy,  1  D.  dc  L.  944. 

3.  {Scire  facias  to  repeal  patent — Practice.)  An  action  vras 
brought  in  this  court,  by  direction  of  the  court  of  chancery,  to  try 
the  plaintiff's  right  to  a  patent,  and  the  question  of  its  infringement; 
and  an  injunctbn  granted  restraining  the  defendant  in  the  meantime 
from  infringing  it.  The  defendant  had  sued  out  a  writ  of  scire 
facias  to  repeal  the  letters  patent  of  the  plaintiff;  that  writ,  owing  to  a 
departure  from  the  usual  routine  of  business  of  the  court  of  queen's 
bench, and  through  no  fault  ofthe  defendants,  had  not  yet  been  tried : 
Held,  that  this  court  would  not,  upon  motion  of  the  defendants, 
order  the  trial  of  the  action  to  be  postponed  till  after  the  proceed- 
ings on  the  scire  facias  had  been  determined  in  the  court  of  queen's 
bench.  Muniz  v.  Foettr,  I  D.  ds  L.  942. 

4.  {Testing  the  machine  before  the  patent  taken  oui.)  If  the  inventor 
of  a  machine  lend  it  to  another  in  order  to  have  its  qualities  tested, 
and  that  other  use  it  for  some  weeks  in  a  public  work  room;  this 
is  not  giving  the  invention  such  publicity  as  to  deprive  the  inventor 
of  his  right  to  obtain  letters-patent  for  it.  Bentley  v.  Flemings  1 
C.  &  K.  6S7. 

PLEADING.    {Abatement — Non-joinder  of  Joint  contractors.)    A 

plen  in  abatement  to  an  action  ex  contractu  must  to  be  a  good 

"  pica,  set  forth  the  names  oCall  the  parties  with  whom  the  defendant 

was  joined  as  a  co-contractor.    Crellin  v.  Brook,  1  C.  &  K.  571. 

2.  (Accord  and  satisfaction — Demurrer.)  To  assumpsit  for  breach 
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of  contract  in  not  returning  certain  promissory  notes,  the  defend- 
ant pleaded  that  a(\er  breach,  he  delivered  to  the  plaintiff  at  his 
request,  and  **  for  and  on  account  of  the  said  notes,  and  of  the 
promise  and  damages  in  respect  thereof,*'  an  order  in  writing 
directed  to  B.,  in  whose  hands  the  notes  were,  whereby  the  defend- 
ant requested  B.  to  deliver  to  plaintiff  the  said  notes;  that  plaintiff 
-Iqok  the  order  "  for  and  on  account  of  the  notes,  and  of  the  promise 
aiKJ  damages ;**  that  B.  was  always  ready  to  deliver  the  notes  to 
plaintiff  upon  the  order  being  presented  to  him,  but  that  plaintiff 
did  not  present  the  same  within  a  reasonable  tinrie,  but  kept  the 
order  without  making  any  application  to  B.  for  the  notes,  until  the 
same  were,  without  any  default  of  the  defendant,  feloniously  stolen 
from  the  possession  of  B. :  Held,  on  special  demurrer,  a  bad  plea 
of  accord  and  satisfaction.    Grifitk  v.  Oujerij  2  D.  6k  L.  190. 

3.  (ArgumerUative  traverse.)  In  case  for  an  infringement  of  a  patenti 
the  declaration,  setting  out  the  letters  patent,  with  the  usual  pro- 
viso, '*that  if  the  grantee  should  not  particularly  describe  and  as- 
cei^tain  the  nature  of  his  invention,  and  in  what  manner  the  same 
was  to  be  performed,  by  an  instrument  in  writing  under  his  hand 
and  seal,  and  cause  the  same  to  be  inrolled  in  the  high  court  of 
chancery  within  six  calendar  months  next  and  immediately  afler  the 
date  of  the  said  letters  patent,  that  then  those  letters  patent  and  all 
liberties  and  advantages  whatsoever  thereby  granted  should  utterly 
cease,  determine,  and  become  void,"  averred  that  the  plaintiff  did, 
in  pursuance  of  the  said  proviso  and  of  the  said  letters  patent,  by 

-  an  instrument  in  writing  under  his  hand  and  seal,  particularly 
describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  and  might  be  performed,  and  aAerwards 
and  within  six  calendar  months  next  and  immediately  afler  the 
date  of  the  said  letters  patent,  cause  the  said  instrument  in  writing 
to  be  inrolled  in  chancery.  The  sixth  plea,  afler  setting  out  the 
above  proviso,  averred  that  the  plaintiff  caused-to  be  Inrolled  in  the 
said  high  court  of  chancery,  within  six  calendar  months  next  and 
immediately  afler  the  date  of  the  said  letters  patent,  no  instrument 
in  writing  other  than  and  except  the  said  instrument  in  writing 
thereinbefore  set  forth  and  contained,  whereby  and  by  reason  of 
the  premises  the  said  letters  patent  in  the  declaration  mentioned 
ceas6d  and  determined  and  became  and  were  and  still  are  of  no 
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force  and  efiect^-concluding  with  a  Terificatioo :  Held,  oo  qiedal 
demurrefi  that  the  plea  was  bad  as  an  argumentative  traverse  of 
the  inrolment  alleged  in  the  declaration.  MwU%  v.  Fosier^  7  Soott 
N.  R.  471;  1  D.  &  L.  737. 
4.  {Anvmpsit  on  gvaraniee — Plea  amounting  to  non  asgwrnpsit 
Confetiion  and  avoidance — Plea  as  to  part  of  matterg  ekargtdJ) 
Declaration,  on  a  guarantee,  stated  that  plaintiflT,  at  the  time  of  the 
promise,  had  engaged  A.  C.  to  act  as  their  collecting  clerk,  but 
required  security  for  the  correctness  of  his  pecuniary  transacttons, 
as  such  clerk,  with  tliem,  premoutly  to  employing  him  in  that 
capacity,  and  that,  in  consideration  that  plaintiflTs,  at  defendamfa 
request  xcould  employ  A.  C.  as  such  clerk,  defendant  guaranteed 
to  plninti^s  the  correctness  of  the  pecuniary  transactions  of  A.  C. 
with  plaintiffs  as  such  clerk  to  the  amount,  &c  in  manner  folbw* 
ing,  viz.  defendant  promised  plaintiffs  to  be  security  to  them  for 
250/. :  averment,  that  plaintifis  did  thereupon  employ  A.  C.  as  such 
clerk,  and  he  remained  and  continued  such  clerk,  and  as  such  clerk 
collecting  mcneys  for  them  to  the  amount,  6kc.,  yet  that  he  did  not 
faithfully  account  for  or  pay  the  said  moneys  to  plaintiffs,  but  on 
the  contrary,  while  he  was  such  clerk,  wrongfully  converted  and 
disposed  of  part  of  the  said  moneys,  viz.  500/.,  to  his  own  use; 
and  his  pecuniary  transactions  with  plaintiffs  as  such  clerk  thereby 
became  incorrect,  6ic.  Plea,  that,  before  defendant  promised,  or 
plfiintifTs  required  security,  plaintifis  and  A.  C.  had  agreed  together 
tlint  I  hey  should  employ  A.  C,  and  that  he  should  serve  them,  in 
the  said  capacity  of  collecting  clerk  for  certain  reward,  ^.,  which 
agreement  was  in  full  force  and  unexpired  at  the  time  of  the  promise, 
and  at  the  time  during  which  he  remained  and  continued -such  clerk, 
6lc.:  and  that  plaintiffs  did  not  require  security,  nor  did  defendant 
premise,  till  aAer  plaintiffs  and  A.  C.  had  made  and  concluded  the 
said  agreement.  Held,  on  special  demurrer,  a  bad  plea,  as  alleging 
a  different  consideration  from  that  stated  in  the  declaration,  and 
therefore  amounting  to  non  assumpsit.  Plea,  as  to  so  much  of  the 
count  ns  related  to  the  non-payment  by  A.  C.  to  plaintiffs  of  the 
600/.  collected  and  received  by  him  as  in  that  count  mentioned, 
that,  while  A.  C.  was  in  the  employment,  &c.,  plaintiffs  became 
indc  bted  to  him  in  divers  sums,  d^c,  and,  they  being  so  indebted, 
he,  while  he  was  so  in  their  employ,  with  the  license  and  consent 
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of  the  plaintiflTs,  retained  the  said  500/.  so  by  him  collectedi  6cc., 
and  alleged  to  have  been  converted,  &c.,  in  payment  of  the  said 
debts.  Held  a  good  plea  in  confession  and  avoidance ;  the  gist  of 
the  complaint  in  the  declaration  being  the  failure  to  account,  not 
the  conversion.  Plea,  as  to  201.,  parcel,  d^c,  that  A.  C,  before 
the  commencement  of  this  suit,  and  aAer  he  led  plaintiffs^  employ* 
^^)^t,  paid  plaintiffs  201.,  which  they  accepted  of  him  in  satisfaction 
of  that  sum,  and  of  all  damages,  &c.,  arising  from  the  premises 
in  the  above  count.  Held  a  good  plea,  as  to  so  much.  Lyall  v. 
Biggint,  4  Q.  B.  528. 

5.  {Catt — Trespass — Consequential  damages — Removing  barrier 
between  plaintiffs  and  defendant's  mines — Statement  of  dutjf-^ 
Demvrrer.)  A  declaration  stated,  that  plaintifis  and  defendants 
were  owners  of  adjacent  mines;  that  defendants  had  trespassed  OQ 
plaintiffs' mine,,  and  had  carried  away  a  quantity  of  coal;  that 
water  had  arisen  in  the  defendants'  mine,  against  which,  but  for 
the  trespass  of  the  plaintiffs,  the  coal  would  have  been  a  sufficient 
barrier;  that  thereupon  it  became  and  was  the  duty  of  the  defend* 
ants  to  prevent  the  water  in  their  mine  from  flowing  into  the  plain- 
tiffs* mine ;  yet  the  defendants  neglected  their  said  duty,  whereby 
the  water  flowed  into  the  plaintiffs'  mine,  and  prevented  them  from 
working  the  same.  Held,  on  general  demurrer,  a  good  count  in 
case.    Firmstone  v.  Wheeley^  2  D.  6k  L.  203. 

6.  {Coaclusion  to  the  country — Debt  on  bond  for  money  payable 
on  demand,)  To  debt  on  bond  conditioned  to  pay  money  on  de- 
mand the  defendant  pleaded  ihat  no  demand  had  boon  made  before 
action,  replication  that  there  had  been  such  a  demand,  concluding 
to  the  country.  Held  tfiat  the  replication  was  good.  Thame  v. 
Jenkins,  12  M.  &.  W.  614;  1  D.  &  L.  604. 

7.  {Covenant — Bankruptcy — Interest  of  assignees  in  covenant.) 
Declaration  in  covenant  stated  that  by  indenture  of  assignnient  of 
certain  leasehold  premises,  dated  20th  July,  1625,  between  the 
plaintiff,  the  defendant's  testator,  and  W.,  the  testator  for  himself, 
his  executors,  &c.,  covenanted  with  the  plaintiff  to  pay  to  W. 
1200/.  and  interest.  By  the  indenture,  as  set  out  in  the  plea  in 
hcec  verba,  it  appeared  that  the  plaintiff  had  mortgaged  the  pre- 
mises to  W.  by  a  deed  dated  the  12th  April,  1825,  with  a  proviso, 
that  if  the  plaintiff,  his  executors,  6^*.,  six  months  after  demand 
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in  writing,  should  pay  the  12001.  to  W.,  W.  would  recoDvey ;  that 
the  asttignment  by  the  plaintiff  to  the  testator  was  subject  to  the 
above  indenture  of  mortgage  to  W.,  and  to  the  paynfkent  to  him  of 
the  said  sum  of  1200/.  There  was  then  a  general  covenant  with 
'the  plaintiff  for  payment  by  the  testator  to  W.  of  the  said  sum  of 
1200/.  The  plea  then  alleged  that,  after  the  breaches  of  covenant 
in  the  declaration  mentioned,  the  plaintiff  became  bankrupt;  that 
his  estate  was  conveyed  to  certain  persons  named  in  trust  for  his 
creditors,  not  stating  that  they  had  been  chosen  assignees,  and 
that  aft«»rwards,  to  wit,  on  dec,  he  duly  obtained  his  certificate  of 
conformity,  which  was  duly  allowed  by  the  lord  chancellor;  and 
that  the  1200/.  became  payable  by  the  plaintiff  to  W.  before  the 
bankruptcy.  A  second  plea  stated  that  the  indenture  declared  on 
was  the  sanne  as  that  set  forth  in  the  fonner  plea.  It  then  set  out 
the  proviso  and  covenant  contained  in  the  same  nmrtgage  of  the 
12th  April,  1825,  and  alleged  that  no  demands  in  writing  of  pay- 
ment of  the  said  sum  of  1200/.  had  been  given  to  the  plaintiff 
On  special  demurrer  to  these  pleas :  Held,  first,  that  the  declare* 
tioD  was  sufficient;  secondly,  that  it  was  sufficiently  stated  in  the 
first  special  pica  on  general  demurrer  that  the  parties  to  whom 
the  plaintiff's  estate  had  been  conveyed  were  his  assignees  in 
bankruptcy ;  thirdly,  the  first  speciul  plea  was  bad,  for  that  it  ne- 
gatived on  the  face  of  it  any  possibility  of  interest  in  the  covenant 
on  the  part  of  the  plaintiff's  assignees,  and  therefore  that  it  was 
not  necessary  for  the  plaintiff  to  reply  that  no  interest  passed  to 
them;  fourthly,  that  the  second  special  plea  was  a  sufficient  an- 
swer as  to  the  principal  ttum  of  1200/.,  which  was  not  due  until 
aft^r  six  months'  demand  in  writing  subsequent  to  the  •12th  Aprils 
1825,  but  that  the  interest  being  payable  absolutely  and  not  after 
demand,  the  plea  being  pleaded  to  the  interest  as  well  as  to  the 
principal,  was  therefore  bad  altogether;  the  like  objection  was  also 
held  to  apply  to  ihe  first  special  plea.  Qvare^  whether  the  pleas 
were  bad  as  setting  up  a  qualified  interest  different  from  the  abso- 
lute contract  stated  in  the  declaration,  and  therefore  amounting  to 
Don  est  factum.  Troti  v.  Smiih,  12  M.  di  W.  6S8. 
8.  (DeclaraHon  in  debt  for  penalty-^ Stat.  5  4*  6  Will  4,  c.  76, 
«.  68 — Necessary  avrrments.)  In  debt  for  a  i)onalty  under  the  5 
&  6  Will.  4,  c.  70,  s.  53,  the  declaration  stated,  that  before  and  at 
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the  time  of  the  ofience,  the  defendant  claimed  to  be  councillor  of 
the  borough  of  Lichfield,  and  ihal  he  had  become  disqualified  by 
having  an  interest  in  a  contract  with  the  council  of  the  borough, 
to  wit,  an  indenture  dated  20th  of  May,  1841,  whereby  the  mayor, 
&c.,  of  Lichfield  demised  to  J.  R.  a  certain  mill  for  seven  years 
from  the  25th  of  March,  1841,  and  that  defendant  at  the  time  of 
committing  the  offence  was  interested  in  the  lease.  Yet  the  de- 
iendant,  afler  he  became  so  disqualified,  to  wit,  on  the  14th  of 
February,  1842,  acted  as  councillor  of  the  borough:  Held,  on 
motion  in  arrest  of  judgment,  that  it  sufficiently  appeared  that 
defendant  acted  as  councillor,  and  that  at  the  time  of  the  offence 
the  corporation  were  interested  in  the  lease.  Held  also,  that  it  was 
not  necessary  under  the  5dd  section  to  allege  that  the  plaintiff  was 
a  burgess  of  the  borough.  Simpson  v.  Ready ^  1  D.  &  L.  1024. 
0.  {Dt  injuria^  where  a  good  replicatioiu)  To  assumpsit  on  a  pro« 
missory  note  by  indorsee  against  maker,  the  defendant  pleaded 
that  the  note  was  given  as  a  collateral  security  (or  the  payment 
of  a  bill  of  exchange,  subject  to  an  agreement  between  the  defend- 
ant and  the  payee  that  the  note  should  not  be  negotiated,  and  that 
the  defendant  had  paid  the  money  to  the  indorsee  of  the  bill;  of  all 
which  the  plaintiff  hod  notice  before  the  indorsement  qf  the  note  to 
him.  The  plaintiff  replied  de  injurid :  Held,  upon  special  demur- 
rer, that  such  replication  was  good,  the  plea  not  being  a  denial  of 
the  contract,  but  merely  setting  up  matter  of  excuse  for  its  non« 
performance*  Gibbons  v.  Mottram^  7  Scott  N.  R.  535;  1  D.  & 
L.  810. 

10.  {DeHnue-^Plea  traversing  bailment)  In  detinue  on  a  common 
bailment,  a  plea  traversing  the  bailment,  is  bad  on  demurrer. 
Whitehead  v.  Harrison,  2  D.  &  L.  122. 

11.  {Immaterial  issue — Covenant.)  Covenant  on  an  agreement  un- 
der seal,  that  the  plaintiff  agreed  with  the  defendants  to  sell  to 
them  from  the  mine  works  of  the  plaintiff,  called,  &c.,  **  weekly 
and  every  week,*'  a  certain  quantity  of  iron  mine,  to  be  deliver^ 
to  the  defendants,  **  either  upon  part  of  the  S.  and  W.  Railway 
lying  nearest  contiguous  to  the  said  mine-works,  or  upon  the  said 
works,  when  a  communication  by  a  branch  railway  should  be 
made  between  them  and  the  said  S.  and  W.  Railway,  on  tram- 
waggons  to  be  provided  for  the  purpose  by  the  defendants.** 
VOL.  V.  36 
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And  the  defcDdants  covenonted  that  tbey  would  purckaae  and 
take  the  said  iron-mioe,  so  agreed  to  be  sold  and  delivered 
as  aforesaid,  and  pay  for  each  ton  thereof  the  sum  of,  &€.» 
about  the  end  of  each  nionth  a(\er  the  delivery  thereof,  dtc. 
Averment  of  pcrforniance  of  agreement  on  plaintiflTs  part,  and 
*'  although  from,  6i.c^  and  from  thence  continually,  ubtil,  6kc.,  he 
the  plaintiff  had  thence  raised,  gotten,  and  prepared,  and  was 
ready  and  willing,  and  then  tendered  and  offered  to  sell  and  deli* 
ver  to  them,  the  defendants,  weekly  and  every  week,  to  wit,  upon 
the  said  mine-works  of  the  plainttflT,  called,  &c.,  (such  communi- 
cation as  aforesaid  having  during  all  that  time  been  nuide  by  a 
branch  railway  between  them  and  the  said  S.  and  W.  Railway), 
in  tram- waggons  to  be  provided  by  the  defendants,  two  hundred 
tons  of  iron-mine  which  had  been  gotten  from  the  said  works,^  ^kc 
**  of  all  which  they  the  defendants  had  due  notice,  and  were  then 
requested  to  provide  tram-waggons  for  the  same,  and  to  purchase 
and  take  the  same  according  to  the  said  agreement.'*  Breach, 
yet  *^  defendants  would  not  purchase  or  take  to,  or  in  any  manner 
[•ay  for,  the  said  quantity  of  iron  mine,**  &c.  The  defendants 
pleaded  iiUer  alioy  that  the  ptaintifi*  ^  did  not  tender  or  ofier  to 
sell  or  deliver  to  the  defendants  the  iron  mine  in  declaration  men- 
tioned,^ d&c. :  Held,  on  special  demurrer,  that  this  plea  was  bad, 
as  tendering  an  immaterial  issue.  Jaekton  v.  Alktwajf^  1  D.  dc 
L.  919;  7  Scott  N.  R.  875. 

12.  (Is9tiable  pleas — Non-delivery  ofgigned  hill.)  In  an  action  by 
an  attorney  for  work  and  labour,  a  plea  that  the  plaintiff  has  not 
delivered  a  signed  bill,  a  month  before  action  brought,  is  an  issu* 
able  plea  within  the  meaning  of  the  term  to  plead  isstutbly.  Wih 
kin  son  v.  Page,  1  D.  <&  L.  913. 

13.  (Issuable  pleas — False  and  demurrable  plea.)  The  court  al- 
lowed the  plaintiff  to  sign  judgment,  where  the  defendant,  being 
under  terms  to  plead  issuably,  delivered  a  plea  that  was  demurra- 
ble and  sworn  to  be  false.  Waterman  v.  CardeUy  7  Scott  N.  R* 
51S;  I  D.  ikL.  789. 

14.  (Issuable  pleas — Foreign  law,)  To  an  action  of  indebitatus  as- 
sumpsit, defendant,  who  was  under  terms  to  plead  issuably,  pleaded 
that  llic  piouiises  in  the  declaration  were  made  in  respect  of  causes 
of  action  accruing  to  the  plaintiff  in  France  whilst  plaintiff  and  de- 
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fendant  were  respectively  carrying  on  commerce  (here,  and  that 
the  law  there  was,  that  an  action  relating  to  matters  of  commerce 
must  be  brought  within  five  years  after  the  cause  of  action  arose, 
the  plea  negatived  that  the  action  was  brought  within  the  time 
specified:  Held,  a noa-issuable  plea.  Burry  v.  Goldner^  ID.6lL. 
834. 
l^^Mi^ainder  of  eourUs*)  A  misjoinder  in  the  declaration  is  no 
ground  for  nonsuiting  the  plaintiff  at  the  trial.  Lamb  v.  Newbiggin^ 
IC.61K.  549. 

16.  {New  assignment — Assumpsit  on  guarantee — Plea  of  payment 
in  satisfaction,)  Declaration  on  a  guarantee  by  defendant  for 
goods  to  be  supplied  to  S.  Averment,  that  plaintiff  supplied  S. 
with  goods  at  prioe  amounting,  to  wit,  to  the  sum  of  781.,  and 
that  S.  did  not  pay,  nor  did  the  defendant  after  notice.  Plea,  that 
S.  did  pay  the  sum  in  the  declaration  mentioned  in  full  satisfac- 
tion, dus.,  and  plaintiff  received  the  same,  6^c.  Replication,  that 
S.  did  not  pay,  nor  plaintiff  receive,  the  said  sum  in  the  declart- 
tion  mentioned  in  full  satisfaction,  &c.  Issue  thereon :  Held,  that 
the  pleading  did  not  confine  the  plaintiff  in  his  proof  to  the  781. ; 
but  that,  after  proof  by  defendant  that  S.  had  paid  781.,  plaintiff 
might,  without  having  new  assigned,  give  evidence  of  a  balance 
unpaid  beyond  the  78/.     Moses  v.  Levy^  4  Q.  B.  213. 

17.  {Payment  into  court — Form  of  plea,)  To  an  action  of  debt  on 
a  promissory  note  for  30/.  15«.  8d.  the  defendant  pleaded,  as  to 
21/.  9«.,  payment  of  that  sum  into  court,  and  that  he  never  was 

~  indebted  to  the  plaintiff  in  a  greater  amount  than  the  sum  of 
21/.  9«.  in  respect  of  the  said  sum  of  21/.  9«.  parcel,  &c.,  and 
that  the  plaintiff  had  noti  sustained  damage  by  reason  of  the  de- 
tention  thereof  to  a  greater  amount  than  the  sum  of  %d, :  Held, 
bad,  on  special  demurrer,  for  not  being  in  compliance  with  the 
form  given  by  the  rule  of  T.  T.  1  Vict.  Bailey  v.  Sweetings  12 
M.  &  W.  616 ;  1  D.  &.  L.  653. 

18.  {Payment — Replication  to  plea  of  set-cff,)  The  plaintiff,  on  a 
replication  of  the  statute  of  limitations  to  a  plea  of  set-off,  cannot, 
on  the  trial,  reduce  the  amount  of  the  set-off  by  showing  payment 
of  part;  the  payment  of  part  ought  to  have  been  replied.  Moore 
V     :V  )'  '2  M.  6t  R.  407. 

action — Traversing — Matters  of  inducement — Special 


Digitized  by  LjOOQIC 


40S  JURISPRUDENCE. 


pJea — Necegntff  of.)  An  nction  on  2  W.  &  M.  c.  5,  to  recover 
tnbic  damages  for  pound  breach,  i:§  not  a  penal  nction  within  21 
Jac.  1,  c.  4,  8.  4;  and  since  the  new  rules  the  defendant  cannot 
dispute  the  matters  alleged  in  the  dixlaraiion  by  way  of  induce- 
ment, without  a  sf^iecial  plea.  CasiltWHin  v.  Hicks^  2  M.  & 
R.  422. 
20.  {Proferty  excun  of-^Demurrer.)  To  assumpsit  against  tnaker 
of  a  promissory  note,  defendant  pleaded  (without  profert)  an  as- 
signment of  his  property  to  trustees  fur  the  benefit  of  creditors,  and 
that  plaintiflT  and  other  creditors  thereby  released  him  from  bb 
debts.  The  plea  then  averred,  thai  there  never  was  but  one  part 
of  the  indenture,  and  that  the  same  did  not  belong  to  the  defend- 
ant, that  he  had  no  right  to  it^  nor  had  he  the  custody  of  nor  any 
power  or  control  over  it,  and  that  the  same  was  rightly  in  pos- 
session of  the  trustees,  who  refused  to  bring  it  into  court :  Held, 
no  excu^  for  profert.    Hodgson  v.  Warden^  2  D.  &  L.  232. 

21.  {Rt plication  distrihutive — Drmyrrer.)  To  a  declaration  con- 
taining two  counts  on  two  promissory  notes,  the  defendant  pleaded 
**  th;u  the  said  notes  and  each  of  them  were  and  was  obtained  by 
fraud,"  replication,  "that  the  said  notes  were  not  obtained  by 
fraud :"  Held,  on  special  demurrer,  that  the  replicatk>n  was  good. 
Wood  v.  Peyton,  2  D.  <S&  L.  172. 

22.  (Replication — Strficieni  traverse  of  plea  that  promisiory  note 
sued  on  was  gitenfor  plaintiff^ t  accommodation.)  Assumpsit 
by  payee  against  maker  of  a  promissory  note.  Plea,  that  defend- 
ant made  it  for  the  accommodation  of  plaintiflT,  and  without  con- 
sideration, and  that  plaintiff  holds  it  without  consideration  ;  repli- 
cation, that  there  was  a  good  consideration  for  the  making  and 
payment  of  the  note,  to  wit,  the  anK>unt  of  the  note,  and  issue 
thereon  :  Held,  on  motion  in  arrest  of  judgment,  that  the  replica- 
tion was  a  sufficient  traverse  of  the  plea.  King  v.  Phillips,  12 
M.  &  W.  705;  1  D.  &L.  1008. 

23.  (Replication  and  new  assignment  in  trespass — Time  of  continue 
ing  trespass  divisible.)  Trespass  for  breaking  and  entering  plain- 
tiflTs  dwelling  house,  and  staying  and  continuing  therein,  making 
a  noise  and  disturbance  for  a  long  time,  to  wit,  for  four  days  then 
next  following,  and  seizing  his  goods,  &c.  Plea,  as  to  the  brook- 
ing and  entering  the  dwelling  house  and  staying  and  continuing 
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therein,  as  in  the  declaration  mentioned,  a  justification  by  the 
leave  und  license  of  the  plaintiff  to  take  possession  of  certain 
goods.  Replication,  traversing  the  leave  and  license,  and  new  as- 
signment that  tlie  plaintiff  issued  his  writ,  &c.,  not  only  for  the 
breaking  and  entering  the  dwelling  house  and  staying  and  continu- 
ing therein  as  in  the  plea  mentioned,  but  also  for  that  the  defendants, 
without  the  license  of  the  plaintiff,  stayed  and  continued  in  the 
dwelling  house,  making  such  noise  and  disturbance,  &c.,  for  other 
and  different  purpses  than  those  in  the  ple^  mentioned,  and  for  a 
much  longer  time,  to  wit,  three  days  longer  than  was  necessary 
for  taking  possession  of  the  goods :  Held,  that  the  replication  and 
new  assignment  were  not  bad  for  duplicity,  time  being  in  the 
case  of  a  continuing  trespass  equally  divisible  for  this  purpose  as 
space.     Loweth  v.  SmUk,  12  M.  &  W.  583 ;  2  D.  6c  L.  212. 

24.  {Request^  necessity  of  alleging — Money  lent — Money  paid — 
Goods  sold  and  delivered,)  -  In  an  indebitatus  count  for  money 

,  lent,  it  is  not  necessary  to  allege  a  request.  Semble^  so  in  a  count 
for  goods  sold  and  delivered.     Aliter^  in  a  count  for  money  paid. 
'      Victors  v.  Davis,  1  D.  &  L.  984. 

25.  (Satisfaction  and  discharge — Bill  of  exchange.)  To  assump- 
sit for  money  due  on  an  account  stated  the  defendant  pleaded  that 
aAer  the  statement  of  the  account,  the  plaintiff  drew  and  the  de- 
fendant accepted  a  bill  of  exchange,  and  delivered  the  same  to  the 
plaintiff,  who  then  accepted  and  received  the  same  in  discharge  of 
the  said  sum,  and  indorsed  the  bill  to  a  certain  person  unknown 
to  the  defendant,  who  is  the  holder  thereof,  and  entitled  to  sue  de- 
fendant on  the  same.  Replication,  that  plaintiff  did  not  accept 
and  receive  the  bill  in  satisfaction  and  discharge  of  the  said 
sum :  Held,  on  special  demurrer,  that  the  replication  was  bad  and 
the  pica  good.     Emblin  v.  Dartnell,  1  D.  &  L.  591. 

26.  (Sci.fa. — Concurrent  writs  of  against  different  numbers  of 
banking  company — Plea  in  abatement — Special  demurrer,) 
QuiBre^  whether  it  is  a  good  objection  that  a  plaintiff,  who  has  ob* 
tained  judgment  against  the  public  officer  of  a  banking  company, 
has  sued  out  and  is  proceeding  upon  separate  concurrent  writs  of 
sci.fa.  against  different  persons  who  were  members  of  the  com- 
pany at  the  time  the  judgment  was  obtained ;  at  all  events  the 
only  mode  of  taking  such  an  objection  is  by  plea  in  abatement 

36* 
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that  another  writ  is  pending ;  and  a  plea  which  states  that  several 
other  such  writs  are  pending,  is  bad  for  multiplicity ;  it  is  not  ne- 
cessary to  demur  specially  for  a  formal  defect  in  a  plea  in  abate- 
menL    EtdaiU  v.  Ltmd,  12  M.  d^  W.  607 ;  1  D.  &  L.  565. 

27.  (Set.  fa.  wn  judgment — Pita  setting  vp  pnuHct  9f  court  held 
bad  on  demurrer — Rule  of  court  under  14*^  F^^*  ^*  110,  t.  18, 
efect  of)  To  a  declaration  in  ecire facias  by  an  executrix  upon 
a  judgment  recovered  by  her  testator,  the  defendant  pleaded  that 
before  the  giving  of  the  judgment  in  the  declaration  mentioned,  a 
rule  of  court  was  drawn  up  by  consent  that  the  verdict  should  be 
reduced  to  1«.,  and  that  the  defendant  should  pay  the  eosts  of  the 
action,  which  rule  was  still  in  full  (brce,  and  that  scire  facias  was 
sued  out  after  I  he  making  of  the  said  rule  fraudulently  and  in 
breach  of  ^ood  faith :  Held,  upon  demurrer,  that  the  plea  was  bad, 
upon  the  ground  that  it  set  up  the  practice  of  the  court  as  an 
answer  to  an  existing  judgment ;  a  rule  of  court  under  1  dc  2 

,  Vict  c.  110,  s.  18,  has  not  for  all  purposes  the  eflect  of  a  judg- 
ment, per  Tindal  c.  j.     Farmer  v.  MoUram^  1  D.  &  L.  781. 

28.  {Several  count^^Reg.  H.  T.  4  Will.  4,  r.  5.)  A  declaration 
contained  twenty*five  counts.  The  first  fifteen  were  on  bills  of 
exchange  drawn  at  Paris.  The  next  five,  which  related  to  the 
same  bills,  were  special  counts  founded  on  the  law  of  France ;  and 
the  last  five  were  on  a  special  agreement  to  pay  the  bills  in  con- 
sideration of  the  plaintifi*  procuring  ttieir  discount  Application 
having  been  made  to  strike  out  the  last  set  of  counts :  Held,  that 
they  were  not  in  apparent  violation  of  the  Reg.  Gen.  H.  T.  4  Will. 
4,  r.  5.     Gilbert  v.  Hales,  2D.6lL.  227. 

29.  (Same.)  A  count  for  money  had  and  received  will-  be  allowed 
with  a  special  count  in  assumpsit  for  the  breach  of  warranty  of  a 
horse,  in  which  the  breach  was,  that  **  the  horse  became  and  was 
of  no  value  to  the  plaintifiT,  and  that  the  plaintifiT  had  been  put  to 
great  expense  in  and  about  the  feeding,  keeping,  and  taking  care 
of,  dEC,  and  returning  the  saAie  to  defendant."  Cahoon  v.  Bur- 
ford,  2  D.  &  L.  234. 

80.  (Same.)  In  an  action  of  assumpsit,  brought  by  the  assignees 
of  a  bankrupt,  counts  for  money  received  and  on  an  account  stated 
with  the  bankrupt,  and  counts  for  money  received  and  on  an  ac- 
count stated  with  the  plaintiffs  as  assignees,  are  not  counts  on 
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the  same  subject  matter,  within  the  meaning  of  the  Reg.  Gen. 
H.  T.  4  Will.  4,  pt.  2,  r.  5.  Williams  v.  Vine$j  1  D.  &  L. 
710. 

31.  (Several  pleas.)  Case  for  the  infringement  of  a  patent  for  cer- 
tain improvements  in  machinery ;  breach,  the  making,  using,  and 
putting  in^practice  the  invention,  and  also  a  part  thereof.  The 
specification  described  the  invention  as  a'  combination  of  several 
parts,  and  also  appeared  to  claim  each  part  separately :  Held,  that 
the  defendant  was  entitled  to  plead  that  parts  of  the  invention 
were  not  a  new  manufacture  within  the  21  Jac.  1,  c.  3,  as  well 
as  that  the  whole  was  not  a  new  manufacture  within  that  statute. 
Bentley  v.  Keighley,  1  D.  &  L.  044. 

32.  (Same.)    To  an  action  against  a  surety  on  a  bond  given  under 
1  6^  2  Will.  4,  c  110,  s.  8,  conditioned  to  pay  any  sum  that 
might  be  recovered  in  the  action,  or  that  the  defendant  would 
render  himself  to  the  jailer  in  the  court  in  which  judgment  might 
be  recovered  according  to  the  practice  of  the  court,  or  within  sucl 
time  and  in  such  manner  as  the  court,  or  any  judge  thereof,  migh 
direct ;  the  defendant  was  allowed  to  plead  that  the  debtor  di< 
render  himself  to  the  jailer  of  the  court  according  to  the  practic' 
of  the  court,  and  also  that  he  did  render  himself  pursuant  to  th' 
order  of  a  learned  judge,  by  whom  he  was  committed  to  the  cu* 
tody  of  the  keeper  of  the  queen's  prison.     But  he  was  compellc 
to  elect  between  two  other  pleas,  the  one  being  that  the  deblc 
surrendered  himself  to  and  was  taken  by  the  sheriflTs  of  Liondo 
under  a  ca.  sa.  issued  by  plaintiff;  and  the  other,  that  the  debto. 
having  been  taken  under  a  writ  of  ca  sa.  at  the  suit  of  the  plaintil 
was  brought  up  by  a  writ  of  habeas  corpus  ad  satisfaciendum  { 
the  suit  of  the  plaintiff,  and  committed  to  the  custody  of  the  mai- 
shal  of  the  marshalsea,  and  thereby  was  prevented  from  rende 
ing  himself.     Hayward  v.  Bennett  1  D.  &  L.  016. 

33.  (Special  demurrer — De  injurid — Bankruptcy — ^on4nter 
fere  nee  of  assignees — Practidk — Entering  a  retract,)  Assum; 

sit  against  acceptor  of  a  bill  of  exchange  stating  an  ind(  -seme: 
by  S.,  the  drawer,  to  one  R.,  and  by  R.  to  the  plaintiff.  The  d» 
fendant  pleaded,  sixthly,  in  effect  that  he  accepted  the  bill  in  que 
tion  for  the  accommodation  of  S.,  the  drawer,  to  enable  him  t 
deposit  it  with  R.,  as  a  collateral  security  for  a  debt  due  from 
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to  R. ;  (hat  R.  took  it  on  those  terms ;  that  S.  before  the  bill 
become  due,  paid  R.  part  of  that  debt,  and  tendered  the  residue; 
that  R.  refused  to  receive  the  money  tendered,  kept  the  bill,  and 
indorsed  it  to  the  plaintiff  as  a  mere  trustee,  R.  and  the  plaintiff 
conspiring  and  colluding  to  cheat  the  defendant :  Held,'  on'demur- 
rer,  that  do  injurii  was  a  good  replication  to  (his  plea,  and  that 
the  plea  contained  merely  ma((er  of  excuse.  The  defendant 
pleaded,  seventhly,  in  effec(,  that  the  plaintiff  had  been  twice  bank- 
rupt, and  obtained  his  certificate  each  time,  but  that  his  estate 
under  the  second  bankruptcy  had  not  paid  15<.  in  the  pound,  and 
that  the  bill  was  indorsed  to  him  af\er  his  second  certificate: 
Held  good  by  the  court  of  queen's  bench  on  special  demurrer: 
Held  bad  by  the  court  of  exchequer  chamber  reversing  the  judg- 
ment in  B.  R.,  because  it  did  not  state  that  the  assignees  had  in- 
terfered or  required  the  defendant  to  pay  the  amount  to  them. 
The  plea  stated  that  plaintiff  became  and  was  a  bankrupt,  but  did 
Dot  8(ote  any  act  of  bankruptcy  on  which  (he  commission  or  fiat 
was  founded :  Held,  sufficient,  on  special  demurrer,  by  the  court 
of  queen's  bench.  A  Her  judgment  for  the  plaintiff  in  the  court  of 
error,  the  court  of  queen's  bench  allowed  the  plaintiff  to  enter  a 
retraxit  for  the  defendant  of  a  plea,  which  involved  an  issue  in 
fact,  and  which  had  been  lefl  on  the  record  and  carried  up  in  the 
transcript,  for  the  sole  purpose  of  explaining  the  record,  which 
would  have  otherwise  been  unintellijjible.  Herbert  ▼.  Sayer^  2 
D.  d£.  L.  49. 

POWEU  OF  ATTORNEY.  (Demand  under— Right  of  pos^ 
session  of  the  power  of  attorney.)  A  person  who  pays  money  to 
another,  who  is  authorized  to  receive  it  by  a  power  of  attorney, 
is  not  entitled  to  keep  possession  of  the  power  of  attorney.  Prid* 
more  v.  Harrison^  1  C.  &  K.  613. 

PRINCIPAL  AND  AGENT.  (Jus  tertii— Lien— Defence  on 
illegality  of  contract — Parties  to  action — Money  had  and  re* 
ceivcd.)  Defendant,  a  wharfinger,  received  malt  from  and  for 
B. ;  and  B.,  (o  cover  an  usurious  tran8ac(ion,  made  a  colourable 
sale  of  the  malt  to  plaintiff;  defendant  transferring  the  malt  in  his 
books  to  plaintiff.  AQerwards  B.  became  bankrupt,  and  his  as- 
sigrici^s  sued  plaintiff  in  trover  for  the  malt.  Pending  the  dispute, 
plaintiff,  defendant,  and  the  assignees  agreed  that  the  malt  should 


Digitized  by  LjOOQIC 


DIGEST    OF    ENGLISH    CASES  —  COMMON    LAW.   413 

be  sold,  aod  the  proceeds  paid  into  a  bank,  except  a  part,  which 
defendant  was  to  retain  on  account  of  a  lien  which  he  had  against 
B.,  but  that  this  transaction  should  not  prejudice  the  rights  of  any 
party.  Defendant  had  no  lien  against  plaintiff.  AAerwards  the 
assignees  abandoned  the  action  against  plaintiff,  on  his  giving  up 
a  part  of  the  proceeds.  PlaintiOT  then  brought  assumpsit  against 
defendant  for  money  had  and  received:  Held,  that  he  might 
maintain  such  action,  without  joining  the  assignees  as  plaintifis; 
and  that  defendant  could  not  therein  set  up  the  usurious  nature 
of  the  transaction  between  B.  and  plaintiff,  as  invalidating  the 
transfer.     Bettely  v.  Reed,  4  Q.  B.  511. 

PROCHCIN  AMY.  {Father  of  infani  plaintif  insolvent.)  The 
fact  of  the  father  of  an  infant  plaintiff  being  insolvent  is  not,  of 
itself,  a  sufficient  ground  for  refusing  his  appointment  as  prochein 
amy,  or,  if  appointed  before  insolvency,  of  requiring  security  for 
costs ;  but  the  court,  upon  full  knowledge  of  the  circumstances, 
will  exercise  its  discretion.  Duckett  v.  Satchwell,  1  D.  &  L. 
980. 

PROMISSORY  NOTE.  (Declaration— Averment  of  presentment.) 
A  count  on  a  promissory  note,  payable  in  the  body  of  it  at  a  par* 
ticular  place,  did  not  aver  a  presentment  at  that  place :  Held  bad, 
af>er  verdict.     Emblin  v.  Dartnell,  1  D.  &  L.  1010. 

SHERIFF.  (Liability  of  for  neglect  and  false  retum-^Where 
no  actual  damage.)  Case  against  the  sheriff.  Tlie  declaration 
alleged  that  a  fi.  fa.,  on  a  judgment  recovered  by  plaintiff  against 
P.,  issued  and  was  delivered  to  defendant,  who  seized  P.'s  goods, 
and  by  sale  thereof  levied  the  sum  indorsed  on  the  writ,  but  did 
not  render  it  to  plaintiff,  and  falsely  returned  that  the  goods  re- 
mained  in  his  hands  for  want  of  buyers,  by  means  whereof  plain* 
tiff  lost  the  means  of  obtaining  the  money  indorsed.  Defendant 
pleaded  three  pleas,  all  alleging  that  the  judgment  was  obtained  on 
a  warrant  of  attorney,  and  not  a  cognovit  actionem  signed  af\er 
declaration  filed,  nor  in  an  adverse  action.  One  of  the  pleas 
alleged  that  P.  became  a  bankrupt,  and  a  fiat  issued  against  him 
before  the  sale,  and  that  an  assignee  was  appointed.  Another 
plea  alleged  that  plaintiff  had  notice  of  the  bankruptcy  before  the  . 
sale  and  defendant  before  the  return ;  and  that  defendant,  in  his 
return,  aAer  stating  that  the  goods  remained  in  his  hands  for  want 
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of  buyers,  added  that  the  assignees  had  claimed  the  goods. 
Another  of  the  pleas  alleged  that  the  warrant  of  attorney  was 
given  to  the  plaintiff  by  >vay  of  fraudulent  preference.  On 
special  demurrer,  assigning  for  cause  that  the  pleas  were  arga- 
mentative  traverses  of  defendant's  being  guilty  of  the  grierances 
alleged,  and  omi  ted  to  show  that  piaintifThad  not  sustained,  and 
could  not  possibly  sustain,  damages :  Held,  that  the  pleas  were 
all  good,  as  showing  that  the  iilaintiffhad  suffered  no  damage  by 
^  the  false  leturn  ;  that  it  was  not  necessary  to  aver  expressly  that 
no  danmges  could  possibly  arise ;  and  that  they  were  not  argu* 
mentative  pleas  of  not  guilty,  but  negatived  the  suggestioii  of 
damage  arising  upon  the  defendant's  admitted  breach  of  duty. 
WylU  V.  Burch,  4  Q.  B.  566. 

2.  ^Liabiliiy  of-^Remcval  of  goods  withovt  paying  reni.)  A  sheriff 
is  not  liable  to  the  landlord  in  an  action  on  the  case  under  the 
Stat.  8  Anne  c.  14,  s.  1,  unless  there  be  an  actual  removal  of  the 
goods  from  the  premises,  the  mere  execution  of  a  bill  of  sale  not 
being  equivalent  to  a  removal.  SembU^  that  the  landlord  is  entitled 
to  distrain  for  a  year's  rent  while  the  goods  remain  on  the  pre- 
mises, although  the  goods  have  been  sold  by  the  sheriff.  SwuM* 
man  v.  Pollard,  1  D.  ^  L.  001. 

8.  (Poundage  fees — Extortion.)  A.  being  informed  that  a  writ  of 
fi.  fa.  was  in  the  sherifTs  hands  against  him,  sent  a  party  to  the 
house  of  the  sherifTs  officer,  to  whom  the  warrant  had  been  de- 
livered, with  a  bank  post  bill,  and  some  country  notes  to  an  amount, 
sufficient,  as  he  thought,  to  discharge  the  execution.  On  inquiry, 
however,  the  amount  not  being  sufficient,  the  party  returned  to 
fetch  the  balance,  leaving  the  bill  and  notes  on  the  table;  and  in 
his  absence,  the  sheriff's  officer  levied  on  the  money  so  lefl  in  his 
bands,  and  claimed  poundage  thereon,  which  was  paid  under 
protest:  Hcld,that  this  was  a  colourable  levy;  that  tlie  sheriff  was  not 
entitled  to  poundage;  an^  thai  the  court  would  order  him  to  refund 
the  sum  he  had  so  received.   Brwm  v.  Hutchinson,  2  D.  &  L.  43. 

4.  {Retvrn  of  nulla  bona — Bankruptcy — Supersedeas — Retrospect 
five  effect,)  A  writ  of  fi.  fa.  having  been  lod;Ted  with  the  slieriff 
aAer  a  debtor  had  been  declared  bankrupt  and  assignees  appointed, 
the  sheriff  returned  "nulla  lx>na."  Before  the  return  was  nmde 
the  court  of  review  had  ordered  that  the  fiat  be  annulled,  if  the 
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lord  chancellor  should  think  fit;  and  afler  the  return  the  lord  chan* 
cellor  made  an  order  accordingly :  Held,  that  the  return  was  not 
false;  since  the  annulling  of  the  fiat  had  not  a  retrospective  effect; 
and  that  even  if  it  had,  the  sheriff  being  a  public  officer,  and  having 
made  the  only  return  which  he  could  at  the  time  have  made,  ought 
to  be  protected.     Smallcombe  v.  Olivier^  2  D.  d^  L.  217. 

5.  (  Wiihdrawal  of  writ — Ca.  sa, — Notice  to  ojficer.)  A  writ  of 
ca.  sa.  against  the  defendant,  was  lodged  with  a  shcrifTs  officer, 
with  instruction  to  procure  a  warrant,  and  execute  the  same.  Afler* 
wards,  and  nf\er  the  warrant  was  procured,  but  before  it  was 
executed,  notice  was  given  to  the  same  officer  by  the  piaintifTs 
attorneys,  that  they  withdrew  the  writ,  and  requested  him  not  to 
execute  the  same;  but  it  did  not  appear  that  the  writ  itself  was 
ever  taken  out  of  the  sheriffTs  office.  The  defendant  was  afler- 
wards  in  the  custody  of  the  same  officer  at  the  suit  of  a  third  party: 
Held,  on  motion  to  set  aside  a  writ  of  habeas  corpus  ad  satisfaci- 
endum, at  the  suit  of  the  plaintiff,  and  to  discharge  the  defendant 
out  of  custody  as  to  the  present  suit ;  t  hat  the  writ  of  habeas  corpus* 
dfc.  was  regular;  and  that  the  defendant  could  not  insist  that  he 
was  ever  in  custody  under  the  first  writ.  Qutere^  whether  notice 
to  a  sherifTs  officer  not  to  execute  a  writ,  is  notice  to  the  sheriffT. 

.  Howard  v.  Cavty,  2  D.  d^  L.  115. 

6.  (Withdrawal  of  writ — Fi.fa, — Priority  of  writ$ — Notice.)  la 
an  action  against  the  sheriff  for  not  levying,  and  for  a  false  return 
of  nulla  bona,  it  appefired  that  a  writ  of  d,  fa.  was  issued  by  the 
plaintiff*  against  the  goods  of  W.,  and  was  delivered  to  the  sheriff 
on  the  7th  June,  with  a  direction  to  issue  the  warrant  immediately, 
and  the  seizure  took  place  the  day  afler:  previously,  on  the  Isl 
June,  B.  had  delivered  a  writ  of  fi.  fa.  against  W.  to  the  sheriff 
with  directions  to  execute  it,  at  the  same  time  suggesting  that  the 
next  morning  would  be  the  best  time  for  the  purpose,  but  he  did  not 
order  the  sheriff*  to  restrain  the  execution  until  that  time:  sub- 
sequently,  W.  having  offered  him  50/.  to  stay  the  execution,  B. 
verbally  desired  the  sheriff,  and  on  the  2d  June  gave  him  written 
notice,  not  to  execute  the  writ  until  farther  orders ;  the  50/.  not 
being  paid,  B.  requested  the  sheriff  to  proceed,  and  the  bail  iff*  accord- 
ingly entered,  but  found  the  piaintifTs  bailiff  in  possession.  The 
sheriff*  then  sold  the  goods,  paid  the  money  to  B.,  and  returned 
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nulla  booa  to  the  plaintiff's  writ.  The  jury  found  that  B/s  writ 
was  in  the  first  instance  intended  to  be  executed:  Held,  that  the 
notice  by  B.  not  to  execute  the  writ  until  farther  order,  was 
equivalent  to  a  withdrawal  of  his  writ,  which  could  not  be  con* 
sidered  as  in  the  hands  of  the  sheriff  to  be  executed  within  the 
meaning  of  29  Car.  2,  c  3,  s.  16,  until  the  order  to  proceed;  and 
therefoie  that  the  plaintiff  was  entitled  to  a  verdict  for  the  s mount 
levied.     Hunt  v.  Hooper,  12  M.  d^  W.  664;  1  D.  dz;  L.  626. 

SLANDER.  (Evidence  in  mitigation  of  damages.)  In  an  action 
for  defamation,  where  the  defendant,  at  the  time  of  uttering  the 
words  had  referred  to  certain  reports  current  against  the  plaintiff, 
which  he  stated  he  had  reason  to  believe  were  tnie :  Held,  that  on 
plea  of  not  guilty  the  defendant  might  prove  in  mitigation,  by  cross* 
examination  of  plaintiff's  witnesses,  that  such  reports  bad,  in  fact, 
prevailed  in  plaintiff's  neighbourhood,  and  were  the  common  topic 
of  conversation  before  the  words  were  uttered  by  the  defendant. 
Richardg  v.  Richarde,  2  M.  &  R.  557. 

2.  (  Words  spoken  by  a  magistrate  in  giving  jvdgwuni.)  An  action 
will  not  lie  against  the  magistrate  for  words  spoken,  in  pronouncing 
judgment,  of  a  witness  in  the  case.  Kendillon  v.  MaUlhf^  2  M.  dc 
R.  438. 

SPECIAL  PLEADER.  (AeHonfornegUgence.)  5mUf,  an  action 
cannot  be  supported  against  a  certificated  specialpleader,  for  ne* 
gligence  or  unskilful  advice  in  the  course  of  his  professioc  Perring 
v.  Rehater,  2  M.  ^  R.  429. 

SURETY.  {Discharge  of.)  Judgment  was  entered  up  against  A., 
B.,  and  C,  upon  a  warrant  of  attorney  given  by  the  former  as  the 
principal  debtor  and  the  two  latter  as  sureties :  A.  was  taken  in 
execution  and  discharged  upon  giving  to  the  plaintiffa  fresh  security 
for  the  debt :  B.  and  C.  were  aQerwards  taken.  The  court  made 
absolute,  with  eoMj  a  rule  to  discharge  them,  without  requiring 
them  to  undertake  to  bring  no  action.  Heeles  v.  Fraser,  7  Scott 
N.  R.  469. 

TENANT  AT  WILL.  {Livery  of  seisin.)  The  assent  of  a  tenant 
at  will  is  not  necessary  in  order  to  perfect  a  livery  of  seisin.  Hind^ 
march  v.  OUvery  1  C.  6&  K.  543. 

TRESPASS.  {Detention  of  goods  by  custom  house  ojficers — Tres- 
pass  not  maintainable.)    Certain  goods  belonging  to  the  plaintiff 
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were  landed  at  the  custom  house  quay  upon  a  "  sight  entry ;"  the 
defendants,  a  landing  surveyor  and  landing  waiter,  whose  business 
it  was  to  examine  them  in  order  to  ascertain  the  duty  payabl^ 
thereon,  conceiving  them  to  be  prohibited  goods,  refused  to  proceed 
with  the  inspection,  and  placed  them  under  "  stop ;"  the  goods 
were  ultimately  ordered  by  the  commissioners  to  be  restored,  it 
being  found  that  there  was  no  legal  ground  for  their  detention : 
Held,  that  the  officers  were  not  liable  in  trespass.  Quterty  whether 
they  would  have  been  liable  in  another  form  of  action,  had  it 
appeared  that  they  had  delayed  for  an  unreasonable  time  to  ex- 
amine and  enter  the  goods.  Jacobsokn  v.  Blake^  7  Scott  N.  R* 
772. 

2.  (Evidence.)  In  an  action  of  trespass  against  five  for  breaking 
into  the  plaintifTs  house,  in  which  the  defendants  have  paid  money 
into  court,  the  plaint  i  AT  cannot  go  into  proof  (as  evidence  of  malice) 
that,  nine  months  after  the  trespass,  one  of  the  defendants  indicted 
him  for  perjury.  Evidence  of  the  conduct  of  the  parties  tiefore  the 
trespass,  if  it  had  reference  to  it,  might  be  receivable ;  but  not  evi- 
dence of  the  act  of  one  defendant,  done  by  him  long  after  the  tres- 
pass.    Newton  v.  Hglford^  1  C.  &  K.  687. 

3.  {Justification  under  process  against  a  stranger — Contingent 
assessment  of  damages — New  trial,)  In  trespass  for  breaking 
and  entering  the  plaintifTs  dwelling  house,  &c,  defendants  justified 
the  breaking  and  entering,  and  forcing  open  the  inner  doors  and 
searching  the  rooms  of  the  plaintiff,  as  ofRcers  of  the  sheriff,  under 
a  ca.  sa.  against  C.  F. ;  that  for  six  months  before  the  trespass,  C. 
F.  had  resided  in  the  plaintifTs  house ;  and  that,  at  the  time  of  the 
trespasses,  the  defendants  had  good  ground  to  suspect  and  believe, 
from  the  information  of  the  attorney  who  sued  out  the  writ,  that 
C.  F.  was  then  in  the  house.  At  the  trial,  the  learned  judge  ex- 
pressed his  opinion  that  the  plea  afforded  a  defence,  but  said  he 
would  direct  the  jury  to  assess  damages,  in  case  the  court  should 
be  of  a  different  opinion.  The  jury  assessed  the  damages  at  one 
farthing :  Held,  that  the  plea  afforded  no  defence,  but  that  neither 
party  having  objected  to  the  contingent  assessment  of  damages,  the 
plaintiff  was  not  entitled  to  a  new  trial  on  the  ground  of  misdirec- 
tion.    Morrish  v.  Murray,  2  D.  &  L.  199. 

4.  (Liahilittf  of  sheriff  and  execution-credilorin  tresnax**  ^^r  ^-chhc 
VOL.  V.  f^T 
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good»  of  a  Hrangtr*)  In  trespass  against  the  sheriff  of  Middlesex 
and  one  H.,  for  breaking  and  entering  the  dwelling  house  of  the 
plaintiff)  the  sheriffs,  in  their  third  plea,  justified  entering  the  house 
under  a  writ  of  fi.  fa«  issued  against  the  goods  cf  the  piaini^  by 
H. ;  to  this  plea  the  plaintiff  replied  that  the  writ  of  fi.  fa.  did  not 
issue  against  the  goods  of  the  piaintiff.  It  appeared  that  the  de- 
fendant H.  had  obtained  judgment  against  Joseph  Jarmain,  the  aon 
of  the  plaintiff,  and .  thereupon  issued  a  fi«  fa.,  under  which  the 
goods  of  Joseph  Jarmain  the  elder  were  taken :  Held,  that  the  writ 
afibrded  no  justification  to  the  sheriff,  though  the  writ  was  against 
the  goods  of  **  Joseph  Jarmain,*'  without  any  farther  description. 
And  held,  that  the  execution  creditor  was  also  liable  in  trespass, 
notwithstanding  he  was  not  proved  to  have  in  any  way  interfered 
beyond  giving  instructions  to  the  attorney  to  sue  Joseph  Jarmain, 
the  son.  Held  also,  that  the  writ  de  identitate  nominis  is  not  a 
remedy  applicable  to  such  a  case.  Jarmain  v.  Hooper^  7  Scott 
N.  R.  668;!  D.  &  L.  760. 

5.  {Pleading'^Issue  on  plaintiffs  possession — Setting  up  tide.) 
Under  an  issue  in  trespass  quare  clausum  fregit,  on  a  plea  that  the 
close  was  not  the  property  of  the  plaintiff,  the  plaintiff's  possession 
at  the  time  of  trespass  is  alone  in  issue,  and  the  defendant  eannol 
set  up  title  to  the  close,  without  pleading  in  confession  and  avoid* 
ance.     Wkittington  v.  BoxaU^  1  D.  dc  M.  184. 

6.  {Pleading — Leave  and  License — I*eidence,)  Trespass.  The 
declaration  stated  that  the  defendant  forced  and  broke  open  the 
dwelling  house  of  the  plaintiff,  and  broke  open  the  doors  and  ejected 
the  plaintiff,  and  seized  her  goods  and  chattels,  ^and  the  defendants 
also,  during  the  time  aforesaid,  to  wit,  on  du;.  aforesaid,  with  force 
and  arms,  d(c.  assaulted  the  plaintiff,  and  beat  and  bruised,  and  ill- 
treated  the  plaintiff,  and  seized  and  laid  hold  of  her,  and  with  great 
force  and  violence  pushed,  pulled,  and  dragged  her  about,  dec  By 
means  of  which  premises,  the  plaintiff,  during  all  the  time  aforesaid, 
lost  and  was  deprived  of  the  use  and  benefit  of  her  said  dwelling 
house,  with  the  appurtenances,  and  was  put  to  great  inconvenience 
and  much  expense,  to  wit,  20/.,  in  procuring  and  removing  to 
another  residence  for  herself  and  family."  Alia  enormia,  to  the 
plnintitTs  damage,  d:c.  The  defendants  pleaded,  inter  alia,  o  plea 
of  leave  and  license.     It  appeared,  on  the  trial,  that  the  plaintiff 


Digitized  by  LjOOQIC 


DiaSST   OF    ENGLISH    CASES COMMON    LAW.   419 

held  the  house  under  an  agreement,  in  writing,  as  tenant  from 
year  to  year,  to  one  Arden.  This  agreement  contained  the  follow- 
ing clause :  that  if  the  rent  should  be  unpaid,  or  the  conditions 
broken,  "then,  without  any  demand  whatsoever,  it  should  be 
lawful  for  the  said  Temperance  Arden,  and  her  agents,  immediately 
to  enter  upon  add  take  possession  of  the  house  and  premises,  and 
the  plaintiflf  and  all  persons  claiming  under  her  for  ever  to  expel 
and  remove  therefrom,  without  any  legal  process  whatever,  and  as 
effectually  as  any  sheriff  might  do  in  case  the  said  Temperance 
Arden  had  obtained  judgment  in  ejectment  for  the  recovery  of 
possession  thereof,  and  a  writ  of  habere  facias  possessionem,  or 
other  process,  had  issued  on  such  judgment,  directed  to  such 
sheriff  in  due  form  of  law :  And  that  in  case  of  such  entry  and  of 
any  action  being  brought  or  other  proceedings  taken  for  the  same 
by  any  person  whomsoever,  the  defendants  might  plead  leave  and 
license  in  bar  tliereof,  and  the  agreement  might  be  used  as  con* 
elusive  evidence  of  the  leave  and  license  of  the  plaintiff,  to  the  said 
Temperance  Arden,  and  all  persons  acting  therein  by  her  order, 
for  the  entry  or  trespasses,  or  other  matters  to  be  complained  of  in 
such  action  or  other  proceeding/'  The  defendants  proved  rent  in 
arrear,  and  that  they  entered  under  written  authority  from  T.  Arden« 
Held,  on  motion  to  enter  a  verdict  for  the  plaintiff  on  that  issue, 
that  under  the  peculiar  wording  of  the  above  agreement,  the  entry 
of  the  defendants  and  the  expulsion  of  the  plaintiff  might  be  well 
justified  under  the  plea  of  leave  and  license.  Held,  also,  that  the 
plea  of  leave  and  license  was  well  pleaded  to  the  assault  and  battery 
as  laid  in  the  declaration.    Kavanah  v.  Cfudge^  1  D.  dc  L.  928. 

7.  {Several  defendants — Election.)  In  an  action  of  trespass  against 
several  defendants,  the  plaintiff  having  proved  one  trespass  com* 
mitted  by  some  of  the  defendants,  and  another  trespass  committed 
by  other  defendants,  is  bound  to  elect,  before  the  defendants  open 
their  case,  against  which  defendants  he  will  proceed.  Howard  v. 
Newton,  2  M.  &  R.  509. 

TROVER.  {Where maintainable— Evidence— Partnership—Spe^ 
cial  case,  form  of)  By  a  memorandum  of  agreement  between 
one  J.  B.,  the  owner  of  the  ship  Lady  Gordon,  and  the  defendants, 
merchants,  it  was,  amongst  other  things,  agreed  that  the  ship 
should  be  placed  under  the  management  of  the  said  merchants,  to 


Digitized  by  LjOOQIC 


420  JUBISPBUDEKCE. 


load  outwards  from  Liverpool  with  a  general  cargo  for  the  Cope  of 
Good  Hope,  Singapore,  and  other  places  consigned  to  the  houses 
of  the  defendants  at  those  several  ports.  Before  proceeding  on  the 
▼oyage,  the  captain  received  iVom  the  defendants  a  letter  of  instruc- 
tions  desiring  him  to  proceed  direct  to  the  Cape  of  Good  Hope  on 
his  return  from  Singapore;,  and  stating  as  follows:  ^On  your 
arrival  there  you  will  immediately  call  upon  our  managing  partner^ 
Mr*  W.  G,  Andergony  of  the  firm  of  William  Anderson  sen.  and 
Co.,  and  deliver  to  him  all  our  letters  and  parcels  directed  to  the 
said  firm,  and  follow  such  directions  there  as  he  may  give  you 
r^rding  such  part  of  the  cargo  as  is  consigned  to  his  firm,  and 
which  he  requires  to  be  landed  there."  At  Singapore,  the  defend- 
ants' firm  there  shipped  657  bags  of  coffise  for  London,  to  be 
delivered  to  the  order  of  the  shippers,  pursuant  to  bills  of  lading 
signed  by  the  captain.  These  bills  of  lading  were  specially  indorsed 
by  the  defendants'  firm  at  Singapore,  without  the  knowledge  of  the 
captain  or  the  owner,  to  certain  persons  in  London.  On  the  arrival 
of  the  ship  at  Singapore,  the  whole  of  the  cofiee  was  landed,  and 
sold  by  the  defendants'  firm  there;  but  the  captain  claimed  and 
received  the  full  frei<^ht  to  London.  In  an  action  on  the  case 
brought  by  the  owner  of  tlie  Lndy  Gordon  to  recover  from  the 
defendants  certain  sums  which  he  had  been  compelled  to  pay  to 
the  indorsees  of  the  bills  of  lading  by  way  of  damages  for  the  non* 
delivery  of  the  cofilee,  the  declaration  averred  that  the  defendants, 
by  their  agents,  *'  at  the  said  several  ports  had,  and  exercised,  and 
clainned  to  have  and  exercise  the  management  and  direction,  order- 
ing, control  and  government  of  the  said  ship  or  vessel,  touching 
and  in  relation  to  the  loading  and  unloading,  and  freighting  the 
same,  and  the  consignment  and  disposition  of  the  outward  and 
homeward  cargo  thereof;"  and  alleged  for  breach  that  the  defend- 
ants wrongfully  caused  the  cofl^ee  so  shipped  for  London  to  be  un- 
shipped and  disposed  of  at  the  Cape  of  Good  Hope.  There  was 
also  a  count  in  trover.  Tlie  defendants  pleaded,  amongst  other 
pleas,  that  they  committed  the  alleged  grievances  by  the  leave  and 
license  of  the  owner;  and  that  they  by  their  agents  aforesaid,  at 
the  said  several  ports  in  the  declaration  mentioned,  or  ony  of  them, 
had  not,  nor  exercised,  nor  claimed  to  have  or  exercise,  the  man- 
agement, dec  of  the  said  ship  or  vessel,  touching  or  in  relation  to 
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the  loading  and  unloading  and  freighting  the  same,  and  the  con- 
signment  and  disposition  of  the  outward  or  homeward  cargo  thereof, 
&c.  Upon  a  special  case  stated  for  the  opinion  of  the  court,  in 
which  it  was  stipulated  that  they  might  draw  inferences  of  fact 
from  the  statements  agreed  upon,  and  also  from  certain  documen- 
tary evidence  as  to  facts  not  agreed  upon :  Held,  that  the  defend- 
ants* letter  of  instructions  did  not  show  an  assumption  hy  them  of 
the  management  and  control  of  the  ship  and  cargo ;  and  that  the 
captain  being  induced  by  the  representations  of  the  defendants' 
firm  at  Singapore  to  believe  that  the  house  at  the  cape  might  law- 
fully exercise  the  rights  of  owners  over  the  coffee,  the  landing  and 
sale  of  it  by  them  was  a  wrongful  act,  and  therefore  that  though 
the  ship-owner  was  not  entitled  to  maintain  the  action  on  the  special 
count,  he  nevertheless  had  such  a  special  property  in  the  coffee,  as 
to  enable  him  to  maintain  trover  for  the  wrongful  conversion  of  it 
by  the  defendants.  Held  also,  that  the  defendants  were  not  so  far 
concluded  by  the  statement  in  their  letter  of  instructions,  that  W* 
6.  Anderson  was  their  "  managing  partner'*  at  the  cape,  as  to 
render  his  evidence  inadmissible,  he  expressly  stating,  in  his 
examination  upon  interrogatories,  that  he  was  not  a  partner. 
Upon  a  special  case,  though  the  court  will,  by  consent  of  the  par* 
ties,  take  upon  themselves  to  draw  inferences  from  facts  agreed 
tfpofi,  they  will  not  do  so  where  there  are  questions  of  fact  to  be 
decided  upon  the  conflicting  testimony  of  witnesses  whose  credit  is 
made  matter  of  question.  Brockbahk  v.  Anderson^  7  Scott  N. 
R.  813 

VENDOR  AND  PURCHASER.  {Custanir  of  trade— Reasonable 
time.)  Where  goods  are  sold  by  sample,  evidence  of  a  custom  of 
trade  as  to  returning  or  making  an  allowance  for  such  of  the  goods 
as  do  not  answer  the  sample,  is  receivable.  But  in  such  a  case 
the  vendee  cannot  claim  the  benefit  of  the  custom,  if  he  have  not 
elected  to  comply  with  it  within  a  reasonable  time.  Cooke  v. 
Riddelieny  1  C.  6c  K.  561. 

WILL.  (Republication  ofy  by  codicil.)  A  testator  by  his  will,  dated 
in  February,  1837,  devised  all  hb  lands  in  B.  to  two  trustees,  to 
the  use  of  Y.  for  life,  with  remainders  over ;  he  also  bequeathed 
to  the  same  trustees  and  Y.  certain  sums  of  money  on  certain 
'rusts  therein  mentioned,  and  a  )r)f>inted  them  executors;  'tv^  he 
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gave  to  the  three  legacies  of  1001.  each  for  their  trouble  io  the 
ezeciitioQ  of  his  will.  By  a  codicil,  dated  in  February,  1888 
(after  the  stat.  1  Vict,  c  26,  came  into  operation),  after  reciting 
the  devises  and  bequests  contained  in  his  will,  and  that  he  had 
since  determined  to  appoint  C.  an  additional  trustee  for  the  pur- 
poses in  his  will  mentioned,  he  gave  and  devised  all  his  messuages, 
lands,  d&c  described  in  and  devised  by  bis  will,  and  also  the  seve- 
ral sums  of  money  therein  mentioned,  to  C,  his  heirs,  executors, 
dsc  upon  the  trusts  in  the  will  mentioned,  and  nominated  him  one 
of  the  executors  of  his  will,  and  directed  and  declared  that  it  should 
be  read  and  construed  in  the  same  nuinner,  and  have  the  same 
operation  and  eflect  as  if  C.  had  been  named  a  trustee  and  executor 
with  the  other  trustees,  and  bequeathed  to  him  the  like  legacy  of 
100/.;  and  in  all  other  respects  the  testator  ratified  and  confirmed 
his  said  will :  Held,  that  the  will  was  republished  by  the  codicil, 
and  passed  real  estates,  purchased  by  the  testator  after  the  date  of 
the  will  and  of  the  codicil.  Doe  d.  York  v.  Walker^  12  M.  dc 
W.  691- 

WITNESS.  {AtUiekmaa—8uhp€Bna.)  On  a  motion  for  an  attach- 
ment against  a  witness  for  not  obeying  a  subpcsna,  it  is  not  neces- 
sary that  the  witness  should  have  been  called  in  court  upon  his 
subpcBna,  if  it  clearly  appear  from  the  affidavits  that  the  witness 
was  not  in  atten&nce  at  the  trial.  Nor  is  it  any  answer  to  a  mo- 
tion for  an  attachment  that  the  sum  tendered  by  way  of  expefMes 
was  insufficient,  if  the  witness  makes  no  objection  on  that  ground, 
but  ofters  to  pay  his  own  expenses.  The  ^witness,  a  servant  in 
the  employment  t>f  a  malster  at  the  time  in  question,  was  em- 
ployed in  watching  green  malt,  with  strict  orders  from  his  master 
not  to  leave  it  by  night  or  day,  otherwise  considerable  damage 
might  have  been  occasioned :  Held,  that  this  formed  no  sufficient 
ground  of  excuse  for  omitting  to  attend  at  the  trial;  although  the 
service  of  the  subpoBna  was  so  late  as  not  to  afford  the  witness  a 
reasonable  time  for  communicating  with  his  master.  Gof  v. 
MiUs,  2  D.  &  L.  28. 

2.  {Same.)  The  defendant's  attorney  in  the  cause  had  been  served 
by  the  plaintifiT  with  a  subpoena  duces  tecum,  at  Chelsea,  just  be- 
fore ten  o*clock  at  night,  to  attend  at  Westminster  next  morning 

•.at  nine  o'clock,  to  produce  certain  documents  which  were  at  his 
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office  in  Symond^s  Inn.  He  was  clerk  to  the  board  of  guardians 
and  vestry  clerk,  and  in  his  duty  as  such  attended  that  morning  a 
meeting  which  had  been  previously  fixed,  believing  that  he  would 
still  be  in  time  to  attend  the  trial;  but  a  special  jury  case,  which 
it  was  expected  would  have  lasted  the  whole  day,  suddenly  termi- 
nating, the  above  cause  was  called  on  about  ten  o'clock  in  the 
morning,  and  the  record,  in  consequence  of  his  absence,  withdrawn. 
The  court  made  a  rule  absolute  for  an  attachment  against  him. 
Jackson  v.  Seager^  2  D.  &  L.  13. 
3*  {Campeieney  of-^oint  contract — Judgment  Ihf  drfault.)  Whe- 
ther, in  an  action  on  a  joint  contract,  one  of  several  defendants 
who  had  suffered  judgment  by  default  may,  since  the  stat.  6  4e  7 
Vict.  c.  85,  be  called  by  the  plaintiff  to  prove  the  coDtract,  fiuare? 
Dreuer  v.  Clarkt,  1  C.  &  K.  669. 

4.  (Competency  of^-^oini  stock  companjf — Skarekoider.)  In  an 
action  against  the  public  officer  of  a  joint  stock  banking  copartner- 
ship established  under  7  Greo.  4,  c.  46,  a  party  who  was  a  share- 
holder at  the  time  of  the  contract,  but  who  had  ceased  to  be  so 
before  the  comnnencement  of  the  action,  has  not  such  an  interest 
in  the  event  of  the  suit  as  to  render  him  an  incompetent  witness 
for  the  defendant  in  an  action  brought  before  the  passing  of  the  6 
&  7  Vict.  c.  85.     Needkam  v.  Law,  12  M.  &  W.  560. 

5.  {Competency  of-^Remaining  in  court  after  order  for  exclusion,) 
Where  a  witness  remains  in  court  after  an  order  that  the  Vitnesses 
shall  leave  the  court,  his  testimony  cannot  on  that  ground  t>e  ex- 
cluded ;  it  is  only  matter  for  observation  on  his  evidence.  Ckan- 
dler  V.  Home,  2  M.  At  R.  423.      - 

6.  {Cross-examination.)  Where  on  the  trial  of  an  issue  devjsavit 
vel  non,  from  the  court  of  chancery,  the  plaintiff,  in  obedience  to 
the  rule  of  that  court,  calls  the  second  attesting  witness,  who  gives 
evidence  adverse  to  the  plaintiff,  the  counsel  of  the  plaintiff  may 
put  questions  to  him  in  the  nature  of  a  cross-examination.  Bow- 
man V.  Bowman,  2  M.  <S&  R.  501. 

7.  {Same,)  On  an  issue  as  to  the  genuineness  of  a  signature,  if  a 
witness  denies  the  genuineness,  and  assigns  as  his  reason,  a  pecu- 
liarity in  such  signature,  other  documents  exhibiting  the  same 
peculiarity  may  be  put  into  his  hands  on  cross-examination,  and 
the  witness  may  be  questioned  upon  them,  for  the  purpose  of  test- 
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ing  the  value  or  bit  evidence  as  to  the  geouiDeoeM  of  the  disputed 
signature.    Young  v.  Honner^  3  M .  ds  R.  586. 

8.  {Sawie.)  An  attorney  having  a  lien  oo  a  deed  for  the  costs  of 
drawing  it,  is  not  bound  to  produce  it  oo  a  tuhprnna  dueet  tecum 
for  the  client.    Kemp  v.*  King^  3  M.  ds  R.  487. 

WITNESSES,  COMMISSION  TO  EXAMINE.  (RuU,  noi  $lai. 
ing  nasifs  orfaeU  to  be  proved.)  In  an  action  against  an  execu- 
tor, upon  a  contract  entered  into  by  his  testator,  the  court,  on  an 
application  by  the  defendant,  and  upon  payment  of  the  sum  de- 
manded into  court,  made  absolute  a  rule  for  a  commission  to  ex- 
amine witnesses  at  Bombay,  although  the  affidavits  did  not  state 
the  name  of  any  of  the  witnesses,  nor  any  nmterial  fiicts  which 
they  could  prove.  Cow  v.  KymenUft  1  D.  dE  L.  .906 ;  7  Scott 
N.  R.  892. 


CBJOnNAL  Aim  MAOISTBATBS'  GASM. 

[SeleetioM  fioro  4  Q.  a  Parta  1  and  9;  1  D.  dt  Msr.  Ptet  9;  1 IX  dt  L.  Pluti 
3, 4,5;  9  D.  4&  L.  Put  1;  1  Car.  4&  K.  Part  S;  9  Moo.  dt  Boh*  Ptet  4] 

ABDUCTION.  (Coneeni,)  A.  went  in  the  night  to  the  house  of  B., 
and  placed  a  ladder  againsit  a  window,  and  held  it  for  J.,  the 
daughter  of  B.  to  descend,  which  she  did,  and  then  doped  with  A^; 
J.  was  a  girl  under  sixteeen,  viz.  fifte^i  years  old:  Held,  that  this 
was  a  **  taking**  of  J.  out  of  the  possession  of  hisr  fother  within 
the  Stat.  9  (jeo.  4,  c.  SI,  s.  20,  although  J.  had  herself  proposed 
to  A.  to  bring  the  ladder  and  to  elope  with  him :  Held  also,  that 
it  was  no  defence  for  A.,  that  he  did  not  know*  that  J.  was  under 
sixteen,  or  that  from  her  appearance  he  might  have  thought  she 
was  of  a  greater  age.    Reg.  v.  Robim^  1  C.  ds  K.  450. 

ABUSING  CHILDREN.  {Between  the  ogee  of  ten  and  twelve^ 
Defence.)  If,  on  the  trial  of  an  indictment  for  a  misdemeanor 
in  carnally  knowing  and  abusing  a  girl  between  the  ages  of  ten 
and  twelve,  it  appears  that 'the  defendant  effocted  his  purpose  by 
force  and  against  the  girl's  will,  this  is  no  ground  of  acquittal. 
Reg.  V.  Neale,  1  C.  dc  E.  691. 
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2.  (AcqvUial  of  felony — Astault.)  On  an  indictment  for  carnally 
knowing  and  abusing  a  girl  under  ten  years,  the  prisoner  may  be 
acquitted  of  the  felony  and  convicted  of  an  assault.  Reg*  v.  FolkeM^ 
2  M.  &  R.  460. 

ARSON.  (House.)  A  building  erected  not  for  habitation,  but  for 
workmen  to  take  their  meals  and  dry  their  clothes  in,  which  has 
four  walls,  a  roof,  a  door,. but  no  window,  but  in  which  a  person 
slept  with  the  knowledge,  but  without  the  permission  of  the  owner, 
is  not  a  '*  house,'*  tlie  setting  fire  to  which  is  felony,  within  the 
Stat  1  Vict,  c  89,  s.  38.     Reg.  ▼.  England^  1  C  &  K.  533. 

2.  (Stable.)  An  indictment  for  burning  a  stable  is  not  siipported  by 
proof  of  burning  a  shed  which  had  been  built  for  and  Used  as  a 
stable  originally,  but  had  latterly  been  used  as  a  lumber-shed  only. 
Reg.  V.  Colley  and  others^  2  M.  ^  R.  475. 

ASSAULT.  (Attempt  to  murder.)  M.  was  delivered  of  a  child  at 
the  house  at  which  A.  and  B.  resided,  they  telling  her  the  child 
was  to  be  taken  to  an  institution  to  be  nursed.  A.  and  B.  took 
the  child  from  the  house,  and  put  it  into  a  bag,  and  hung  the  bag 
with  the  child  in  it  on  some  park-palings  at  the  side  of  a  foot-path, « 
and  thei^  left  it:  Held,  that  this  was  an  assault  on  the  child.  Reg. 
V.  March,  1  C.  &  K.  496. 

BIGAMY.  (Evidence  of  previous  marriage,)  On  a  trial  for  bigamy, 
the  prisoner's  declarations,  deliberately  made,  of  a  prior  marriage 
in  a  foreign  country,  are  sufficient  evidence  of  such  marriago, 
without  proving  it  to  have  been  celebrated  according  to  the  law  of 
the  country.    Reg.  v.  Newton^  2  M.  d»  R.  503. 

CONFESSION.  (Inducement.)  A  constable  telling  a  prisoner  "any- 
thing  you  can  say  in  your  defence  we  shall  be  ready  to  hf$J^ 
renders  a  confession  inadmissible.  Reg.  v.  Morton^  2  M.  &;  R.  514. 

CORONER'S  INQUISITION.  (Depontions.)  It  is  the  duty  of  a 
coroner,  before  whom  an  inquisition  super  visum  corporis  is 
taken,  to  read  over  to  every  witness  examined  on  such  inquest 

'  the  evidence  he  has  given,  and  to  desire  the  witness  to  sign  it. 
Reg.  V.  Plummer,  1  C.  &  K.  600. 

EVIDENCE.  (Commissioner  for  taking  ajfidavits—Perfury  he- 
fore.)  An  indictment  for  perjury  in  an  affidavit  stated  the  affidavit 
to  have  been  sworn  "  before  one  R.  G.  W,,  then  and  there  being  a 
commissioner  duly  authorized  and  empowered  to  take  affidavits  in 
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the  aakl  coaoty  of  Gkmoeiler  ID  or  ooiiooriitiig«iiy  eaote  depend 
in  ber  Mid  majesty's  ooQrtof  ezcbeqiier  at  Westminster.*  It  was 
proved  by  Mr.  R.  G.  W.  that  be  had  acted  as  a  eommissioiier  far 
taking  affidaTits  in  the  exchequer  ibr  ten  ycttrs,  hot  had  neter 
seen  his  commission;  and  that  ten  years  ago  be  applied  to  his  agsnt 
to  procure  for  him  a  commission  to  take  affidants  in  tbeescheqner, 
and  that  his  agent  had  told  him  that  he  had  done  so:  Held,  that 
the  proof  of  Mr.  R.  G.  W.'s  acting  as  a  commissioner  was  primA 
facie  evidence  that  he  was  so.    Beg.  t.  NtwUm^  1  (X  dE  K.  469. 

2.  {IdenHfyimg  prietmere  before  tke  gremdjmj J)  In  a  case  of  rape 
against  five,  the  prosecutrix,  when  beibre  the  grand  jury,  did.  not 
know  the  names  of  the  diflferent  prisoners,  but  could  identify  the 
persons:  Held,  that  the  grand  jury  might  call  in  another  witness, 
who  was  before  the  examining  magistrate,  and  there  saw  the 
prisoners,  and  let  the  prosecutrix  describe  the  difierent  prisoners, 
and  the  other  witness  give  their  names,  and  that  if  the  prisonere 
could  not  be  identified  by  this  mode,  they  might  be  bfooght  beibre 
the  grand  jury.    Reg.  y.  JenkinSf  1  C.  dE  K.  6M. 

3.  (Several  felcmee.)  It  is  in  the  discretion  of  the  judge  whether  he 
will  allow  several  felonies  to  be  given  b  evidence  under  one  indiot- 
roent  Where  they  are  in  fiict  so  mixed  as  not  to  be  separated 
without  inconveniencei  it  will  be  allowed.  Reg.  v.  Himkpf  9  M* 
6l  K.  524. 

FORGERT.  (FrmmdMleiUiff  procuring  eignaiure.)  Itisnotforgovy 
fraudulently  to  induce  a  person  to  execute  an  instrument  on  a 
misrepresentation  of  its  contents.  In  an  indictment  ibr  ibrgery, 
the  instrument  ferged  may  be  described  as  a  deed  without  setting 
it  out,  or  averring  facts  to  show  that  it  was  such  a  deed  as  mi^t 
be  the  subject  of  larceny.    Reg.  v.  CMlJns,  2  M.  dE  r1  461. 

2.  (Same.)  It  is  not  forgery  fraudulently  to  procure  a  party's  sig- 
nature  to  a  document,  the  contents  of  which  have  been  altered 
without  his  knowledge.    Reg.  v.  Ckadmeke^  2  M.  ds  R.  54d. 

3.  (What  proof  neceeoarf — HandwriUng — Autkoriiff.)  On  an 
indictmeut  for  uttering  a  forged  check,  dEC,  it  is  suflSdent  to  dis* 
prove  the  handwriting  of  the  supposed  maker;  and  he  need  not  be 
called  to  disprove  an  authority  to  others  to  use  his  name;  circum- 
stances showing  guilty  knowledge  are  enough.  Reg.  y.  Hurley^ 
2  M.  d^  R.  473. 
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4.  (Witne$$ — Wifn^^Burglary.)   A.  and  B.  were  indicted  for  bur- 
glary and  stealing.   A  |>art  of  the  stolen  property  was  found  in  the 
house  of  each  of  the  prisoners:  Held,  that  the  wife  of  A.  was  a 
competent  witness  to  prove  that  she  took  to  B/s  house  the  stolen 
property  that  was  found  there.    Reg.  v.  SilU^  1  C.  &  K.  494. 
LARCENY.    {Lueri  catod.)    A.  was  supplied  with  a  quantity  of 
pig  iron  by  B.  and  Co.,  his  employers,  which  he  was  to  put  into  a 
furnace  to  be  melted,  and  he  was  paid  according  to  the  weight  of 
the  metal  which  ran  out  of  the  furnace  and  became  puddle  bars. 
A.  put  the  pig  iron  into  the  furnace,  and  also  put  in  with  it  an  iron 
aile  of  B.  and  Co.,  which  was  not  pig  iron;  the  value  of  the  axle 
to  B.  and  Co.  was  7«.,  but  the  gain  to  the  prisoner  by  melting  it 
and  thus  increasing  the  quantity  of  metal  which  ran  from  the  fur- 
nace was  Id,:  Held,  that  if  the  prisoner  put  the  axle  into  the  fur* 
nace  with  a  felonious  intent  to  convert  it  to  a  purpose'  for  his  own 
profit,  it  was  a  larceny.     Reg,  v.  hichards^  1  C.  ds  E.  582. 
2.  (Servam.)    A.  had  agreed  to  buy  straw  of  B.,  and  sent  hii  mr» 
vant  C.  to  fetch  it.    C.  did  so,  and  put  down  the  whole  quantity 
of  straw  at  the  door  of  A.'s  stable,  which  was  in  a  courtyard  of 
A.,  and  then  went  to  A.  and  asked  him  to  send  some  one  with  the 
key  of  the  hayloft,  which  was  over  the  stable,  which  A.  did,  and 
C.  put  part  of  the  straw  into  the  haylofl,  and  carried  the  rest  away 
to  a  public  house,  and  sold  ii|^eld,  that  this  carrying  away  of  the 
straw  by  C,  if  done  with  a  felonious  intent,  was  a  larceny,  and  not 
an  embezzlement,  as  the  delivery  of  the  straw  to  A.  was  complete 
when  it  was  put  down  at  the  stable  door.   Reg.  v.  Hayward,  1  C. 
&K.  518. 
MANSLAUGHTER.    {Husband  and  wife,)    Where  husband  and 
wife  are  separated  by  common  consent,  the  husband  granting  the 
wife  a  stipulated  allowance,  which  is  regularly  paid,  he  is  not 
bound  to  supply  her  with  shelter ;  but  if  he  knows,  or  be  informed, 
that  she  is  witho^it  shelter,  and  refuses  to  provide  her  with  it,  in 
consequence  of  which  her  death  ensues,  temhley  that  he  is  guilty 
of  manslaughter,  (even  though  the  wife  be  labouring  under  disease 
which  must  ultimately  prove  fatal),  if  it  can  be  shown  that  her 
death  was  accelerated  for  want  of  the  shelter  which  he  had  denied. 
Reg.  V.  Rvmmer,  1  C.  &  K.  600. 
2.  {Provocation.)  SembUf  if  A.  kill  B.  under  provocation  of  a  blow 
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not  sufficiently  violent  in  itself  to  render  the  killing  nuinslaughter, 
but  the  blow  be  accompanied  by  very  aggravating  words  and  ges- 
tures, that  will  be  but  mannlaughter  in  A.  Reg.  v.  Skerwoodf  1 
C.  d»  K.  566. 

PERJURY.^  (Before  a  grand  Jury— Witne^e.)  A  person  may  be 
indicted  for  perjury  who  gives  false  evidence  before  a  grand  jury 
when  exaroioed  as  a  witness  before  them  upon  a  bill  of  indictment, 
and  another  witness  on  the  same  indictment,  who  is  in  the  grand 
jury-room  while  such  persons  are  under  examination,  is  compe- 
tent to  prove  what  such  witness  swore  before  the  grand  jury,  and 
so  is  a  police-officer  who  was  stationed  within  the  grand  jury-room 
door  to  receive  the  different  bills  at  the  dobr,  and  take  them  to  the 
foreman  of  the  grand  jury ;  these  persons  not  being  sworn  to  se- 
crecy, althou^  the  grand  jury  are  so.  To  convict  a  person  of 
perjury  in  swearing  folsely  before  a  grand  jury,  it  is  not  sufficient 
to  show  that  the  person  swore  to  the  contrary  before  the  examining 
magistrate,  as  non  constat  which  of  the  contradictory  statements 
was  the  true  one.    Reg.  v.  Hughes^  1  C.  &  K.  619. 

PLEADING.  {Felony— Demurrer— Re$p(mdeai  ouwier.)  Whether, 
in  a  case  of  felony,  not  capital,  a  judgment  against  a  prisoner 
on  a  demurrer  to  the  indictment  is  conclusive  against  him,  as  in 
misdemeanor,  and  whether  the  prisoner  being  tried  for  the  felony 
aAer  a  judgment  against  him  on  |^urrer  is  oonfin^  to  capital 
cases — quaere  f    Reg.  v.  Bowen^  1  C.  d^  K.  601. 

2.  {Sawu.)  A  prisoner  cannot,  of  right,  demur  and  plead  over  to 
an  indictment  for  felony.  A  prisoner  will  not  be^allowed  to  with- 
draw his  plea  of  not  guilty  for  the  purpose  of  taking  a  mere  tech- 
nical objection.    Reg.  v.  Odgers^  3  M.  &  R.  479. 

RAPE.  (Evidence.)  On  a  trial  for  rape,  the  prosecutrix  having 
on  cross-examination  denied  that  she  hod  had  connexion  with 
other  men  than  the  prisoner,  thoee  men  may  be  called  to  contra- 
dict her.    Jlf^.  V.  RobinMt  2  M.  &  R.  612. 
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DIGEST  OF  AMERICAN  CASES. 

I^^^eloctions  froai  HilPs  (New  York)  Report?,  Vol.  6;  Paige*8  Chancery  (New 
York)  R  pfirts  Vol.  1();  New  Uampsliire  Reports,  Vol.  11;  Robinsoa*^ 
(LouUiana)  Reports,  Vol.  3.] 

ACTION.  (When  action  is  to  the  use  of  another.)  Where  a  suit  is 
necessarily  prosecuted  in  the  nnmc  of  one  who  has  no  interest  in 
the  deniaiid,  the  rights  of  the  real  owner  will  be  protected,  even 
at  law,  from  a  release  executed  by  the  nominal  plaintiff  to  the  de- 
fendant, aOer  the  latter  has  been  notified  of  the  true  state  of  the 
case.     Timan  v.  Lelandy  6  Ilill  237. 

2.  (When  there  must  he  an  actual  demand.)  Where  a  bank  re- 
ceives money  on  deposit  in  the  ordinary  way  from  one  of  its  cus- 
tomers, the  latter  cannot  maintain  an  action  for  it  without  a  pre- 
vious demand  cilher  by  check  or  otherwise;  and  the  rule  is  the 
same,  though  the  action  be  for  a  balance  struck  on  the  customer's 
bank  book  by  one  of  the  clerks  in  tho  bank.  Downes  v.  The 
Phcenix  Bank,  ib.  297. 

8.  {Damages^  when  recoverable.)  In  general,  to  maintain  a  claim 
for  special  damages^  they  must  appear  to  be  the  legal  and  natu- 
ral consequence  of  tlie  wrong  complained  of,  proceeding  exclu- 
sively from  I  hat,  and  not  from  the  improper  act  of  a  third  party 
renu)tcly  induced  thereby. 

In  an  action  for  fraudulently  selling  diseased  sheep  as  sound 
and  healthy,  it  appeared  that  the  plaintiff,  who  followed  the  busi- 
ness of  bul«:hering  slu'cp,  engaged  one  G.  to  take  some  of  the  mut- 
ton which  might  Ix;  on  hand  during  a  certain  period,  and  sell  it; 
but  in  consequence  of  a  report  thai  the  piaintiflfhad  purchased  tho 
defendant's  diseased  sheep,  G.  refused  to  perform  his  contract. 
Held,  that  tlio  defendant  was  not  liable  for  any  damages  resulting 
to  the  plainliif  from  CJ.'s  refusal  to  perform. 

So  as  to  ilauiagcis  sustained  by  the  plaintiff  in  consequence  of 
VOL.  V.  38 
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his  customers  refusiDg  to  deal  with  him  because  of  the  report  that 
he  had  purchased  the  bheep  in  question.    Crain  v.  Petrie^  ib.  523. 

4.  {Will  not  lie  against  thou  who  sign  a  call  to  a  minister.)  A 
**  call"  from  a  Presbyterian  congregation  to  a  minister,  drawn  in 
the  words  prescribed  by  the  forms  and  discipline  of  that  church, 
(Const,  of  Presb.  Churchy  p.  438,  art.  6,  cd.  of  1842),  and  signed 
by  three  elders  and  a  trustee,  does  not  bind  them  to  pay  the  min- 
ister's salary,  but  is  to  be  regarded  as  the  act  of  the  congregation. 
Semhle^  that  the  '^calP'  relates  exclusively  to  the  spiritual 
concerns  of  the  congregation. 

In  order  to  prove  the  incorporation  of  a  religious  society,  the 
original  certificate  filed  under  the  statute  must  be  produced;  the 
record  of  the  certificate  is  not  primary  evidence  Paddock  v. 
Broten  et  al,^  ib.  530. 

BAILMENT.  (Where  pawner^s  interest  is  taken  in  execvtion.) 
The  right  and  interest  of  a  pledgor  cannot  be  sold  on  execution 
unless  the  goods  be  present  and  within  the  view  of  those  attending 
the  sale. 

Where  the  right  and  interest  of  a  pledgor  is  levied  on,  the  she- 
riff may  take  actual  possession  of  the  goods,  and  hold  them  until 
he  sells. 

After  the  sale,  however,  the  pledgee  is  entitled  to  the  possession 
of  the  goods  until  the  purchaser  redeems  them.  Bakewell  et  aL 
V.  Ellsworth  et  ah,  ib.  484. 

PiAXKRUPTCY.  (Transfers  in  contemplation  of.)  The  2d  section 
of  the  bankrupt  net  of  1841,  declaring  certain  transfers  of  projieriy 
void,  rendera  them  so  only  as  to  persons  claiming  in  virtue  of  pro- 
ceedings under  the  act.     Dodge  et  al.  v.  Sheldon,  ib.  9. 

2.  (Damages  for  torts  not  discharged  hy.)  The  defendant's  liabi- 
lity for  a  tort  is  not  affected  by  his  discharge  under  the  bankrupt 
l:;w,  iinless,  before  the  petition  in  bankruptcy  was  presented,  the 
liemnnd  had  become  a  dibt,  by  being  converted  into  judgment. 

A  verdict  or  report  of  referees  obtained  by  a  plaintiff  in  an  action 
for  a  tort,  merely  liquidates  the  damages,  but  the  nature  of  the 
demand  remains  unchanged  until  judgment  is  perfected.  Crouch 
V.  Gridley,  ib.  250. 

3.  (What  debts  are  discharged  by.)  A  bankrupt's  discharge  ex- 
tends only  to  such  debts  as  the  bankrupt  owed  at  the  time  of  pre- 
scnting  his  petition. 
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Where  a  defendant,  during  the  pendency  of  a  suit  against  him 
on  a  promissory  note,  presented  a  petition  to  be  discharged  under 
the  bankrupt  law,  and  then  compromised  the  claim  by  giving  a 
cognovit  for  a  part  of  it,  agreeing  at  the  same  time  that  any  dis- 
charge he  might  obtain  should  not  affect  the  rights  of  the  plaintiff: 
Held,  on  motion  by  the  defendant  for  a  perpetual  stay  of  proceed- 
ings, that  his  discharge  obtained  after  judgment  upon  the  cognovit 
did  not  entitle  him  to  relief.  Thompson  v.  HewiU,  ib.  254. 
4.  (Operation  of  bankrvpt  law  on  state  laws.)  The  act  of  congress 
of  10th  August,  1841,  establishing  a  uniform  system  of  bank- 
ruptcy suspended,  if  it  did  not  abolish,  all  the  laws  of  the  diOerent 
states  relative  to  insolvent  dtibtors,  taking  away  the  jurisdiction  of 
their  tribunals,  and  establishing  others  in  their  place,  with  ample 
and  exclusive  powers  over  every  question  touching  the  property 
surrendered  by  a  bankrupt,  its  sale,  and  the  disposition  of  the  pro- 
ceeds. The  state  courts  have,  consequently,  no  jurisdiction,  and 
cannot  interfere  between  a  creditor  put  on  the  list  of  a  bankrupt 
and  his  assignee,  in  any  matter  relating  to  the  final  liquidation  of 
the  estate  suri-cndcrod.  The  decree  of  bankruptcy  operates  as 
a  stay  of  all  proceedings.  Clarke  v.  Rosenda^  6  Robinson  27. 
BILLS  OF  EXCHAxNGE  AND  PROMISSORY  NOTES.  {Holder 
for  valuable  consideration — Security  for  antecedent  debt.)  An 
innocent  holder  of  negotiable  paper,  who  has  received  it  in  the 
vsval  covrse  of  trade,  for  a  valuable  consideration,  though  from 
a  person  having  no  title  and  no  authority  to  transfer  it,  will  be 
protected  even  as  against  the  claim  of  the  previous  owner. 

Held  otherwise,  however,  where  it  appeared  that  the  paper  was 
received  as  security)  for  an  antecedent  debt  due  from  the  person 
who  made  the  unauthorized  transfer,  and  the  holder  neither  parted 
with  value  on  the  credit  of  it,  nor  relinquished  any  previous 
security.     Stalker  v.  M'Donald  et  al.y  6  Hill  93. 

Where  a  negotiable  note  is  indorsed  bona  fide,  before  it  is  due, 
in  payment  of  a  precedent  debt,  without  notice  of  any  defence  ex- 
isting against  it;  the  transfer  is  as  valid,  perfect  and  effectual,  as 
if  it  had  been  received  in  payment  for  goods  sold,  or  in  the  course 
of  any  other  commercial  dealing. 

But  where  a  note  is  indorsed  and  transferred  in  pledge  merely, 
as  a  collateral  security,  the  general  property  remaining  in  the 
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iDdoreer;  the  indorsee  takes  it  like  a  chose  in  action  not  nego* 
tiable^  subject  to  any  defence  that  might  be  made  to  it  in  the  hands 
of  tlie  indorser,  arising  prior  to  Ihc  time  when  notice  is  given  of 
the  indorsement.     Williams  v.  Little^  1 1  N.  Hamp.  66. 

2.  (What  is  a  bill — Days  of  grace.)  An  instrument  in  the  form  of 
a  bill  of  exchange,  drawn  upon  and  accepted  by  the  cashier  of  a 
bank,  and  payable  to  order  in  the  city  of  New  York,  at  a  speci- 
fied period  after  date^  is  entitled  to  day»  of  grace;  and  evidence 
of  a  local  usage  cannot  be  received  for  the  purpose  of  varying  its 
legal  effect  in  this  particular.  MtrcharUs^  Bank  v.  Woodrvff^ 
6  Hill  174. 

8.  (What  constitutes  a  svjgicient  indorsement.)  A  party  m&y  be- 
come an  indorser  of  a  bill  or  note  by  any  mark  or  designation  he 
chooses  to  adopt,  provided  it  be  used  as  a  substitute  for  his  nanoe, 
and  he  intend  to  be  bound  by  it. 

An  indorsement  is  valid,  though  written  with  a  lead  pencil. 
Where  a  party  placed  the  figures  "1.2.  8"  upon  the  back  of  a 
bill  of  exchange,  by  way  of  substitute  for  his  name,  intending 
thus  to  bind  himself  as  indorser;  held,  a  valid  indorsement,  though 
it  appeared  he  could  write.  Brown  v.  The  Butchers*  4*  I^roccrs^ 
Bank,  ib.  44*3. 

CHANCERY.  (  Who  is  a  purchaser  for  valuable  consideration.) 
As  a  general  rule  a  purchaser  of  the  legal  title  to  pro|)erty,  who 
receives  the  conveyance  thei*eof  merely  u|K)n  the  considcraiiou  of 
a  prior  indebtedness  of  the  grantor,  is  not  entitled  to  protection  as 
a  bona  fide  purchaser  of  such  properly  without  notice  of  a  prior 
equity  of  a  third  fierson  therein.  But  the  relinquishment  of  a  valid 
security  which  the  purchaser  before  held  for  his  debt,  and  which 
cannot  be  revived  so  as  to  place  him  in  the  same  situation  sub- 
stantially as  to  security,  as  he  was  in  prior  to  his  purchase,  niuy 
entitle  him  to  such  protection.  Padgett  v.  Lawrence  et  a/.,  10 
Paige  170. 

COMMON  CARRIER.  (Lien  when  not  lost  by  delivery.)  If  a 
common  carrier  be  induced  to  deliver  goods  to  the  consignee,  by  a 
false  and  fraudulent  promise  of  the  latter  that  he  will  pay  the 
freight  as  soon  as  they  are  received,  the  delivery  will  not  aniount 
to  a  waiver  of  the  carrier's  lien,  but  he  may  disaffirm  and  sue  the 
consignee  in  replevin.    Bigelow  v.  Heaton^  6  Hill  43. 
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2.  (Liabilit'/  of,  when  controlled  by  vsage.)  Where  goods  are  de- 
livered 10  a  carrier,  marked  for  a  particular  destination,  witiiout 
any  directions  as  to  their  transportation  and  delivery  save  such  as 
may  be  inferred  from  the  marks  themselves,  the  carrier  is  only 
bound  to  transport  and  deliver  them  according  to  the  established 
usage  of  the  bu>ines3  in  which  he  is  engaged,  whether  the  con- 
signor know  of  the  usage  or  not.  Van  Santvoord  ei  aL  v.  St, 
John  ct  al.j  ib.  lo7. 

3.  {Troeer  ag'iinst — Linhilihf  for  baggage.)  Trover  may  be 
maintained  against  a  common  carrier  where  the  goods  entrusted  to 
Iiim  are  lo>:t  by  his  act,  though  without  any  wrongful  intent;  as 
when  he  delivers  them  to  the  wrong  person  by  mistake,  or  under 
a  forged  order. 

But  if  the  goods  are  lost  through  the  mere  omission  of  the  car- 
rier, trover  will  not  lie  even  after  demand  and  refusal,  but  the 
owner  should  bring  cither  assumpsit,  or  a  special  action  on  the 
case. 

The  usual  contract  of  a  carrier  of  passengers  includes  an  un- 
dertaking to  receive  and  transport  their  baggage,  though  nothing 
be  said  about  it ;  and  if  it  be  lost,  even  without  the  fault  of  the 
carrier,  he  is  responsible. 

The  term  baggage  in  such  cases  does  not  embrace  samples  of 
merchandise  carried  by  the  passenger  in  a  trunk  with  a  view  of 
enabling  him  to  make  bargains  for  the  sale  of  goods. 

Nor  does  the  term  embrace  money  in  the  trunks  or  articles 
usually  carried  about  the  person,  and  not  as  baggage. 

Otherwise,  however,  as  to  articles  for  the  personal  use,  conveni- 
ence, instruction  or  amusement  of  the  passenger  on  the  way,  and 
usually  carried  as  baggage;  e.  g.  wearing  apparel,  brushes, 
writing  materials,  books,  fishing  tackle,  dic. 

Money  to  pay  travelling  expenses,  carried  in  the  passenger's 
trunk,  is  not  included  in  the  term  baggage,  Semble,  Hawkins 
v.  Ilojfman,  ib.  580. 
CONFLICT  OF  LAWS.  {Lex  loci  contractus,)  In  general,  tiie 
law  of  the  place  where  a  contract  is  to  Ik*  performed,  and  not  that 
of  the  place  \\  here  it  was  made,  is  to  govern  in  determining  its 
validity  and  elFeet. 

An  action  was  brought  on  a  bond  conditioned  for  the  faithful  p:r- 

38* 
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formance  of  the  duties  enjoined  by  a  law  of  Kentucky  authorizing 
the  obligees  to  sell  lottery  tickets  for  the  benefit  ot^  a  college  in 
that  state.  Held,  that  as  the  bond  was  valid  at  the  place  where 
the  condition  was  to  be  performed,  the  courts  of  this  state  should 
uphold  it,  notwithstanding  our  statute  against  lotteries.  Common' 
wealth  of  Kentucky  v.  Basuford^  ib.  bZ^. 

.  {Intestacy — Foreign  administrations,)  The  succession  to  the  per- 
sonal property,  of  a  person  dying  intestate,  is  governed  by  the 
law  of  the  place  where  the  decedent  was  domiciled  at  the  time  of 
his  death. 

In  cases  of  intestacy,  the  right  of  the  administrator,  where  he  is 
not  entitled  to  the  succession,  depends  upon  the  grant  of  power  to 
administer  the  decedent's  property,  by  the  pro|Kir  tribunal.  And 
such  grant  of  power  cannot  extend,  as  a  matter  of  right,  beyond 
the  territory  of  the  government  making  the  grant,  even  where  the 
grant  is  by  the  proper  tribunal  of  the  place  where  the  intestate  was 
domiciled  at  the  tinie  of  his  death. 

The  right  of  an  administrator  to  recover  the  property,  or  to  re- 
cover  the  debts  due  to  the  decedent,  out  of  the  territuriul  jurisdic* 
tion  of  the  government  where  the  grant  of  administration  is 
obtained,  and  which  property  or  debts  cannot  be  reached  through 
the  medium  of  its  courts,  depends  upon  the  comity  of  the  slate  or 
country  where  the  property  is  situated,  or  where  the  debtor  ofihc 
intestate  resides,  or  where  the  estate  upon  which  such  debt  is  a  lien 
is  found. 

As  a  general  rule  an  executor  or  administrator  who  has  been 
duly  authorized  to  administer  the  decedent's  estate,  by  the  proper 
tribunal  of  the  place  where  the  decedent  was  domiciled,  to  enable 
him  to  bring  a  suit  in  relation  to  the  decedent's  property  in  another 
state  or  country  than  that  in  which  the  decedent  was  domiciled, 
must  obtain  ancillar^y  letters  testamentary,  or  of  administration,  in 
sqch  state  or  country. 

But  it  seems  that  the  probate  of  the  will  of  the  decedent,  or  the 
grant  of  letters  testamentary  or  of  administration,  by  the  proper 
tribunal  of  his  domicil,  is  sudicient  to  authorize  his  executor  or  ad- 
ministrator to  take  charge  of  the  property  of  the  decedent  and  to 
receive  debts  due  to  him  in  this  state,  where  no  suit  is  necessary, 
if  there  is  no  conflicting  grant  of  letters  testamentary  or  of  ad- 
ministratiou  here.     Vroom  v.  Van  HomCy  10  Paige  550. 
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The  law  of  ihe  place  under  which  an  ancillary  administration 
is  taken,  jniist  govern  tho  distribution  of  the  assets,  in  the  pay- 
men:  o:*  drlils  there. 

But  tiie  distribution  of  the  estate  among  the  heirs  or  legatees,  is 
to  be  made  acjording  to  the  law  of  the  domicil  of  the  testator,  or 
intestate,  at  the  lime  of  his  decease, 

Where  a  person  domiciled  in  another  government,  dies,  leaving 
person.;!  property  in  this  state,  and  an  ancillary  administration  is 
taken  out  here,  and  the  estate  represented  insolvent,  all  the 
creditors  of  the  deceased  are  entitled  to  prove  their  claims  against 
the  eaiate  here,  and  to  have  the  real  as  well  as  the  personal  estate 
appro|)riated  in  satisfaction  of  their  demands. 

Whore  an  estate  is  represented  insolvent,  all  the  creditors  may 
pursue  tiieir  claims,  and  have  them  allowed,  in  every  government 
where  administration  is  taken,  for  the  purpose  of  availing  them- 
selves  of  all  the  estate  of  their  debtor,  until  they  have  obtained 
payment  of  tlieir  debts.  Goodall  v.  Marshall^  11  N.  Ilamp. 
88. 
CONSTITUTIONAL  LAW.  {Right  of  one  gtate  to  sue.  in  courts 
of  another — What  is  a  bill  of  credit.)  The  several  states  of  the 
union  may  sue  in  their  corporate  names  in  the  courts  of  this 
stale. 

The  non-joinder  of  a  private  corporation  as  defendant  cannot 
be  taken  advantage  of  by  demurrer ,  unless  it  affirmatively  appear 
by  the  declaration  that  the  corporation  is  still  in  existence, 

A  declaration  upon  an  undertaking  to  answer  for  the  debt  of  a 
third  person  is  good,  though  it  do  not  allege  that  either  the  promise 
or  the  consideration  is  in  writing. 

To  constitute  a  bill  of  credit  within  the  meaning  of  art.  1,  §  10 
of  the  constitution  of  the  United  States,  the  paper  must  be  such 
as  is  designed  to  circulate  as  money  or  answer  the  ordinary  pur- 
poses of  coin. 

Where  a  company  incorporated  "  for  the  purpose  of  engaging 
in  the  whale  fiNhery  and  in  the  manufacture  of  spermaceti  can- 
dles," purchased  state  bonds,  promising  to  pay  for  them  at  a  future 
day ;  held,  that  the  promise  was  prima  facie  valid  and  binding. 

A  state  is  a  corporation^  and  may  therefore  be  the  payee  of  a 
promissory  note. 
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The  word  person  in  a  statute  may  include  a  corporation.  In- 
diana V.  Woram  et  al,  6  Hill  33. 

2.  {Effect  of  charters  granted  by  states — Eminent  domain,)  A 
charter,  granting  to  certain  individuals  the  right  to  organize  and 
form  a  corporation,  with  power  to  construct  a  turnpike  road,  take 
tolls,  6:c.,  is  a  contract,  within  the  protection  of  the  clause  in  the 
constitution  of  the  United  States,  prohibiting  the  several  states  from 
passing  laws  impairing  the  obligation  of  contracts. 

But  this  does  not  exempt  the  property  of  the  corporation,  in- 
cludip.g  the  franchise,  from  the  |)ower  of  eminent  domain,  or  from 
contributing*  like  other  property,  to  the  public  burdens. 

It  docs  not  impir  the  obligation  of  the  contract  to  tnhc  the 
property  for  public  use,  even  if  the  powers  of  the  corporati(»n  arc 
thereby  suspended,  or  the  corporation  itself  in  fact  dissolved. 
Backus  et  aL  v.  Lebaroi  vt  uL,  UN.  Hamp.  19. 

3.  {Potter  of  judii's'iart)  to  pronounce  law  unconstitutional.)  The 
supremo  court,  as  the  guardian  of  the  constitutional  rights  of  the 
peopl-",  is  authorized  to  pronounce  on  the  constitutionality  of  the 
acts  of  the  two  other  departments  of  the  government ;  but  no  act 
of  either  will  be  pronounced  unconstitutional  unless  manifestly  so, 
and  the  incompatibility  with  the  constitution  must  be  evident. 
Nichohon  4"  ^i"*  v.  Thompson  i^  an.,  5  Robinson  383. 

CONTKACT.  {Sale — When  more  goods  are  sent  than  are  or- 
dered.)  The  plaintiff,  having  received  an  order  from  the  defend- 
ant to  forward  two  hundred  Bndff^y  barrels  of  cement,  sent  by  a 
carrier  two  hundred  and  sixty  barrels,  which  the  defendant 
refused  to  receive,  saying,  among  other  things,  that  there  was 
more  than  he  had  ordered,  and  that  the  quality  was  not  good; 
whereupon  the  carrier  took  the  cement  away  and  store*!  it.  Aller- 
wards  a  letter  was  written  to  the  plaintiff  by  the  deirndnnr,  in 
which  he  placed  his  refusal  to  receive  the  cement  on  the  sole 
ground  that  the  quality  was  not  good,  but  admitted  that  the  order 
had  been  complied  with  as  to  the  number  of  barrels.  The  plain- 
tiff then  brought  an  action  for  tlie  value  of  the  two  hundred  and 
Jifty  barrels  of  cement,  declaring  as  (or  gooila  bargained  and  sold^ 
and  for  goods  sold  and  delivered;  but  he  was  nonsuited  at  tlie 
trial  liecause  the  number  of  barrels  ordered  had  been  delivered  to 
the  carrier  as  part  of  a  larger  number,  without  being  counted  out 
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or  separated,  and  that  therefore  no  sale  had  taken  place.  Held, 
tliat  the  nonsuit  was  erroneously  granted,  and  that  the  case  should 
have  been  submitted  to  the  jury ;  for  if  the  entire  quantity  of 
cement  delivered  to  the  carrier  was  intended  as  a  mere  compli- 
ance with  the  order,  and  was  not  sent  for  the  purpose  of  changing 
the  defendant  with  the  excess,  he  was  liable.  Downer  v.  Thomp- 
9on,  0  Hill  208. 

2.  (//I  restraint  of  trade)  A  person  who  is  engaged  in  a  particular 
trade  or  business  may  agree  to  relinquish  the  same  to  another,  and 
may  lawfully  covenant  not  to  carry  on  the  same  trade  or  business 
in  such  a  manner  as  materially  to  interfci-e  with  the  profits  of  the 
one  to  whom  he  has  sold  and  transferred  his  business. 

The  principle  upon  which  a  contract  in  general  restraint  of 
trade  is  held  to  be  void,  as  airainst  public  policy,  is  that  such  a 
contract  deprives  the  public  of  the  enterprise  and  skill  of  one  of 
the  parties  to  the  contract,  and  injures  him,  without  any  corres- 
ponding benefit  to  the  parly  contracting  for  such  restriction. 

Allhouj:h  the  policy  of  the  law  does  not  permit  general  agree- 
ments in  restraint  of  trade,  a  person  who  is  engaged  in  a  particular 
business,  which  he  is  carrying  on  by  means  of  a  secret  process 
which  he  has  discovered,  may  sell  the  sjcret  to  another,  and  may 
lawfully  contract  with  the  purchaser  that  he  will  not  thereafter 
use  that  secret  in  such  business  without  the  consent  of  the  pur- 
chaser, and  will  not  disclose  the  secret  to  others.  Jarvis  et  ah  v. 
Peckctal,  10  Paige  118. 

3.  (Pvnaltfj — Liquidated  damages.)  The  question  whether  a  sum, 
inserted  in  an  agreement  to  secure  the  execution  of  a  deed,  is  a 
penalty,  or  liquidated  damages,  is  to  be  determined  by  the  intent 
of  the  parlies,  as  gathered  from  an  examination  and  construction 
of  the  whole  instrument. 

Where  a  party  agreed  to  convey  a  certain  tract  of  land  for 
twelve  hundred  dollars,  a  pan  of  which  was  paid  down,  and  was 
to  be  received  as  part  of  the  consideration  money  if  such  purchase 
was  not  completed,  or  of  the  damage,  if  the  contract  was  not  per- 
formed ;  and  the  party  covenanted,  if  he  did  not  conform  to  his 
agreement,  he  would  pay  five  hundred  dollars  as  a  forfeiture. 
Held,  that  this  sum  was  liquidated  damages.  Chamberlain  v. 
Bagletj,  11  N.  Hamp.  234. 
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CONTRIBUTION.  {In  case  of  insolvency  or  removal  from  juriS' 
diction,)  Where  ihere  are  sevenil  co-signers  of  a  note,  and  one 
pays  the  whole,  but  before  payment  some  of  the  co-signers  remove 
from  the  state,  such  removal  is  to  be  considered  as  having  the 
same  eflect  as  if  they  were  proved  insolvent ;  and  accordingly  the 
party  paying  is  not  bound  to  seek  his  remedy  against  those  co- 
signers in  the  foreign  jurisdiction,  but  may  recover  by  way  of  con* 
tribution  of  each  of  those  remaining  within  the  state,  an  equal 
share  of  the  whole  sum  paid.     Boardman  v.  Paige^  ib.  431. 

CONVERSION.  (  When  vrongfvl  contersion  will  vest  property.) 
If  one  wrongfully  take  another's  grain  and  manufacture  it  into 
whisky,  the  property  is  thereby  changed,  and  the  whisky  be- 
longs to  the  manufacturer.  Silsbury  ct  aL  v.  M*Coon  et  a  J., 
6  Hill  Ailo. 

2.  {Con fusion  of  goods.)  Where  the  wheat  of  A.  wa«  mixed  with 
tliat  of  B.,  by  being  put  into  a  common  bin  with  the  consent  of 
both  parties,  and  B.  aP.erwards  sold  the  whole;  held,  that  the  in- 
termixture created  a. tenancy  in  common  between  them,  and  that 
the  sale  by  B.  rendered  him  liable  to  A.  in  trover.  Nowlen  v. 
Colt,  ib.  461. 

CORPORATIONS.  {Contracts  vrith  not  in  their  proper  corporate 
name,)  An  agent  appointed  by  the  Onondnga  county  mutual  insur- 
ance company  executed  a  bond  for  the  faithful  performance  of  his 
duties,  whereby  he  and  his  surety  acknowledged  themselves  "to  be 
held  and  firmly  l)ound  unto  the  directors*^  oC  the  company,  in  the 
sum  of  8 1 000,  •*  to  \ye  paid  to  the  said  directors^  their  successors  or 
assigns.'"  Held,  that  the  bond  was  in  legal  efleci  made  to  the  com- 
pany, and  that  they  mi^ht  maintain  an  action  upon  it  in  their  cor- 
porate name.  Bayley  et  al  v.  The  Onondaga  Ins.  Co.^  ib.  470. 

COVENANT,  (7Vo  separate  actions  cannot  be  in  the  same  cove- 
nant.) An  entire  demand  cannot  be  severed  so  as  to  enable  the 
party  to  maintain  two  suits  thereon. 

The  defendant  covenanted  in  1822  that  the  plaintiff  should  have 
a  continued  supply  of  water  for  his  mills  from  the  defendant's  dam, 
which  covenant  the  latter  totally  failed  to  perform  afler  1826;  and 
in  1835  the  plaintiffbrought  an  action  for  the  breach,  and  recovered 
the  damages  sustained  by  him  up  to  that  time.  Held,  a  bar  to  a 
second  action  for  damages  aiising  from  a  subsequent  failure  to 
perform.     Fish  v.  Folley^  ib.  54. 
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2.  {Of  warranty — Ouster.)  Where  there  is  a  conveyance  with  a 
covenaot  of  warranty,  and  there  is  in  fact  a  superior  title,  which 
is  asserted  by  oflering  the  premises  for  sale  at  public  auction,  and 
the  grantee  under  the  subsequent  conveyance  yields  to  the  su- 
perior title  and  purchases  it;  this  assertion  of  title,  and  purchase, 
is  a  sufficient  ouster  or  disturbance  to  sustain  an  action  on  the 
covenant  of  warranty,  notwithstanding  there  was  no  actual  dis- 
possession. 

Where  a  grantee  with  warranty  purchases  in  a  paramount  title, 
upon  which  he  has  been  ousted  or  disturbed,  he  cannot  recover  in 
damages  more  than  the  amount  he  has  paid  to  extinguish  such  title, 
with  a  compensation  for  his  trouble  and  expenses.  Loomis  et  aL 
V.  Bedely  1 1  N.  Hamp.  74. 

CRIMINAL  LAW.  {Larctmj--' Allegation  of  properly.)  Under 
an  indictment  for  larceny  alleging  the  goods  to  be  the  property  of 
F.,  and  to  have  been  stolen  from  him,  the  prisoner  may  be  con- 
victed, though  it  should  turn  out  that  F.'s  possession  was  acquired 
by  theft;  and  hence  the  inquiry  whether  F.  had  thus  acquired 
possession  is  irrelevant.     Ward  v.  The  People^  6  Hill  144. 

DEBTOR  AND  CREDITOR.  {Separate  agreement  in  case  of  com- 
position  void.)  Where,  on  a  composition  between  a  debtor  and 
creditor,  they  induced  a  third  person  to  become  surety  for  the 
payment  of  one  half  the  debt,  by  representing  to  him  that  this  was 
to  be  in  full  of  all  demands,  and  the  debtor,  in  pursuance  of  a  pre- 
vious arrangement  of  which  the  surety  was  unapprized,  gave  his 
own  note  for  an  additional  sum;  held,  that  the  note  having  been 
given  in  fraud  of  the  surety,  the  creditor  could  not  enforce  it. 
Weed  v.  Bentley^  ib.  56. 

2.  {Payment  in  counterfeit  or  worthless  bills.)  A  payment  in  coun- 
terfeit bank  bills  is  a  nullity,  and  will  not  discharge  the  debt,  though 
both  parties  suppose  them  to  be  genuine. 

So  of  payment  in  the  genuine  bills  of  a  bank  which  has  failed, 
neither  party  being  aware  of  the  fact. 

But  in  these  cases  the  party  receiving  the  bills  must  return  them 
within  a  reasonable  time  after  discovering  their  worth lessness,  or 
he  will  be  obliged  to  sustain  the  loss.     Thomas  v.  Todd^  ib.  340. 

3.  {Preference  by  act  of  congress  to  the  United  States.)  The  words 
<' voluntary  assignment"  in  the  65th  section  of  the  act  of  congress 
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of  1799,  as  well  as  in  the  corresponding  section  of  the  act  of  March 
1797,  creating  priorities  in  favour  of  the  United  States,  means  an 
assigiiment  in  trust,  of  all  the  dcbtor^s  property,  to  pay  debts;  as 
contradistinguished  from  a  mere  sale  of  the  properly  to  a  creditor 
in  payment  of  his  debt,  or  the  pledge  or  hypothecation  of  the  pro- 
perty, to  a  particular  creditor,  as  a  mere  security  for  a  debt,  in  ilic 
nature  of  a  mortgage.     Diat  v.  Bouchavdy  10  Paige  448. 

DEED.  {Description  of  thing  granted,)  A  deed  described  the 
premises  intended  to  be  conveyed  as  follows:  *'A11  that  certain 
tract  or  parcel  of  land  situate  in  township  number  eleven  in  tho 
third  range  of  townships,  county  of  Ontario  and  state  of  New  York, 
it  being  one  hundred  and  sixty  acres  of  land^  in  lot  number  fonr- 
tec^n,  with  all  the  hereditaments  and  appurtenances  thereunto 
belonging.^  Held,  that  though  lot  mimber  fourteen  contained  one 
hundred  and  eighty-fte  acres,  the  whole  passed  under  tlie  deed. 
Hathaway  v.  Poicer,  G  Hill  453. 

DEVISE.  (Construction  of.)  E.  died  in  1798,  having  by  his  last 
will  and  testament  devised  a  farm  to  his  son  Medccf,  his  heirs  and 
assigns  forever,  and  another  farm  to  his  son  Joseph,  in  like  manner. 
The  will  contained  this  clause:  "  Jt  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  sons  should  depart  this  life  wiihout 
lawful  issue,  his  share  or  part  shall  go  to  the  survivor."  In  1801, 
the  sheritTsoid  all  the  estate  which  Medcef  then  had  in  his  share, 
by  virtue oCafi.fa,  against  him:  and  Joseph  died  in  1813,  leaving 
Medcef  surviving.  Held,  that  the  estate  devised  to  ^ledcef  was  a 
base,  qualified  or  determinable  fee,  which  became  a  fee  simple  on 
the  death  of  Joscjih,  and  belonged  to  W'.  Waldron  et  al.  v. 
Gianini,  ib.  601. 

2.  (Limitation  over — Issue  a  word  of  purchase.)  Where  an  estate 
is  devised  in  fee,  in  remainder,  after  the  termination  of  a  particular 
estate  in  the  premises,  with  an  executory  limitation  over  to  the  issue 
of  the  deuisee  in  case  of  the  death  of  such  devisee,  such  dying  is  to 
be  construed  to  apfily  to  the  time  when  the  remainder  is  limited  to 
take  effect  in  possession,  and  not  to  the  time  of  the  death  of  the 
testator;  and  the  term  issue,  in  such  a  case,  is  a  term  of  purchase 
and  not  of  limitation.  Champlinet  al,  v.  Haight  et  al.,  10  Paig'j 
274. 

EASEMENT.     (Dedication  to  public.)     A  dedication  of  land  to 
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the  inhabiianto  of  a  town  for  a  burying  ground  is  yalid,  and  pre- 
cludes the  owner  from  exercising  his  former  rights  over  it. 

The  public  right  of  exclusive  enjoy nient  will  continue  in  such 
case  until  the  place  loses  its  identity  as  a  burying  ground. 

AAer  land  thus  dedicated  had  been  occupied  as  a  buryij:ig  ground 
for  thirty-siz  years,  the  trustees  of  a  village,  acting  without  autho- 
rity, opened  a  highway  acroes  it,  which  was  travelled  for  ten  years, 
and  then  discontinued :  Held,  that  the  public  right  acquired  under 
the  dedication  was  not  thereby  afiected. 

No  deed  or  other  writing  in  necessary  to  constitute  a  dedication. 

Nor  is  lapse  of  lime  an  essential  ingredient;  but  the  dedication 
may  be  established  by  acts  on  the  part  of  the  owner  and  the  public, 
unequivocal  in  their  character,  though  occurring  on  a  single  day. 

Long  continued  and  uninterrupted  use  of  land  by  the  public, 
however,  furnishes  strong  evidence  of  a  dedication.  Hunier  v. 
The  Truttets  of  Sandy  Hill,  6  Hill  407. 
EVIDCNCC  {Wkai  %$  a  Mubgcribing:  witness.)  A  suhserihing 
wUnesij  within  the  meaning  of  the  rule,  is  one  who  was  present 
when  the  instrument  was  executed,  and  who  at  that  time  subscribed 
his  name  to  it  as  a  witness  of  the  execution. 

The  witness,  however,  need  not  be  present  at  the  moment  of 
execution;  but  if  calh^  in  immediately  aAerwards,  and  requested 
by  the  parties  to  attest  the  instrument,  the  execution  by  them,  and 
his  act  of  subscribing,  will  be  regarded  as  parts  of  the  same  trans- 
action. 

Otherwise,  if  the  witness  subiscribe  aAerwards  without  being 
requested  by  the  parties,  though  he  was  present  at  the  time  of 
execution,  and  has  since  heard  the  parties  acknowledge  the  instru- 
ment to  be  theirs.  HMenback  v.  Fleming,  ib.  303. 
2.  {Declarations  of  former  proprietor.)  Declarations  made  by  the 
owner  of  a  chose  in  action  are  not  admissible  to  afiect  the  rights  of 
one  subsequently  deriving  title  from  him. 

This  rule  applies  to  declarations  made  by  a  mortgagee  of  lands, 
before  the  mortgage  is  due,  when  oflered  in  evidence  to  afiect  the 
rights  of  a  purchaser  under  it,  though  the  mortgagee  be  dead  at  the 
time  of  the  trial.     Stark  v.  Boswdl,  ib.  405. 

Deciarations  made  by  a  person  in  possession  of  real  estate,  as  to 
his  interest  or  title  to  the  same,  ni.iy  be  given  in  evidence  against 
VOL.  V.  39 
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tbone  who  have  tubtequently  derived  their  title  from  or  uuder  him, 
in  the  tanie  oumoer  that  such  decloratioii  could  have  been  used 
against  him  if  he  had  not  parted  with  his  possession  or  interest  in 
the  property. 

But  declarations  oTa  (brroer  owner  or  property  which  were  made 
aAer  he  had  parted  with  his  interest  therein»or  which  declarations 
are  overreached  by  the  purchase  of  the  party  who  claims  through 
or  under  him,  cannot  be  received  as  evidence  to  efiect  the  legal  or 
cquitiible  title  of  such  party  to  the  premises. 

Thus  the  declarations  or  admissions  of  an  owner  of  land,  made 
subsequent  to  the  docketing  of  a  judgment  against  him,  are  not 
admissible  as  evidence  against  a  purchaser  under  such  judgment, 
although  tliey  were  made  previous  to  the  sale  by  the  sheriff. 

Declarations  or  admissions  of  third  persons  are  not  legal  evidence 
to  establish  or  to  destroy  a  title  to  land,  or  to  prove  or  di^iprove  the 
existence  of  a  trust  in  relation  to  such  lands,  except  as  against 
those  who  have  derived  title  to  the  Fands  from  the  persons  making 
such  declarations  or  admissions,  and  by  a  title  subsequent  to  the 
making  ihereuf.     Padgrti  v.  Lawrence^  10  Paige  170. 

9.  {Memorandum  to  rtfrttk  imewuMj.)  Where  a  witne«  testified 
that  lie  was  present  at  a  conversation,  and  made  a  memorandum 
of  it  immediately  after  it  took  place;  thai  he  had  now  no  recollection 
oral!  the  particulars,  but  that  he  had  no  doubt  that  the  facts  stated 
in  the  memorandum  were  tnie;  and  that  he  should  have  sworn  to 
them  from  recollection  within  a  short  time  afterwards — the  memo- 
randum was  admitted  in  evidence,  in  connexion  with  his  testimony, 
to  show  the  particulars  of  the  conversation.  Hdoem  y.  Wendell^ 
11  N.  Hamp.  113. 

4.  {Compettney  ofporiy  to  negotiable  paper  to  iw^eaeh  it.)  The 
maxim,  *^n€mo  aUegan$  tvrpUudinem  Muam  eMtaudUndms^^  is  not 
a  rule  oT  evidence,  regulating  the  admissbn  of  testimony,  but  a 
principle  applicable  only  to  ibe  right  of  a  party  to  recover. 

If  it  be  law,  that  a  party  to  a  negotiable  instrument  shall  not 
testify  to  facts  which  show  it  void  in  its  creation,  because  the  policy 
of  the  law  favours  the  circulation  of  negotiable  paper,  and  aims  to 
give  confidence  to  subsequent  holders,  the  cxce))tion  to  the  rule 
which  permits  him  to  testify  to  facts  which  occurred  after -the 
execution  of  the  note,  showing  it  to  be  void,  is  unsound :  for  he  may 
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equally  defraud  inDOcent  holders,  by  proving  that  he,  without  the 
assent  of  the  suiety,  and  after  its  execution,  altered  the  note. 

But  this  rule  is  not  law.  In  a  suit  by  tlie  bonaJUU  indorsee  of 
a  note  against  the  surety,  the  principal,  being  released  by  the 
surety,  is  a  competent  witness  for  him,  to  prove  that  tlie  maker, 
after  the  execution  of  the  note,  and  without  the  knowledge  of  the 
surety,  at  the  request  of  the  payee,  altered  the  note  by  inserting  the 
words,  **  or  order,"  therein. 

The  insertion  of  such  words  is  a  material  alteration  of  the  note, 
and  renders  it  void  in  the  hands  (if  an  innocent  indorsee,  as  against 
the  surety.     Haines  v.  Dennett,  ib.  180. 

£XECUTI(»N.  (When  outer  door  may  be  broken.)  An  officer  has 
no  right  to  break  the  outer  door  of  a  man*s  dwelling  house  for  the 
purpose  of  serving  civil  process  in  thejirti  tiutonce,  whether  the 
process  be  against  his  person  or  property. 

But  where  the  execution  of  che  process  Aim  been  properly  earn- 
meneed,  the  officer  may  afterwards  break  the  outer  door  if  neces- 
sary,  for  the  purpose  of  continuing  and  completing  the  performance 
of  his  duty. 

AAer  a  levy  upon  goods  in  a  dwelling  house  by  virtue  of  a  j^.ya. 
against  the  owner,  the  officer  went  away  before  completing  his 
inventory.  He  returned  the  next  day  in  order  to  resume  his  con- 
trol  over  the  ginxis,  but  was  refused  admittance;  wheieupoa  he 
forced  an  entrance  through  one  of  the  outer  doors.  Held,  that  the 
entry  was  lawful.     Glover  v.  Whitienhall,  6  Hill  597. 

FIXTURES.  (As  bettreen  heir  and  executor.)  The  water-wheels, 
mill-stones,  running-gear,  and  bolting  apparatus,  of  a  grist  and 
flouring  mill,  and  other  fixtures  of  the  same  character,  are  con- 
stituent parts  of  the  mill,  and  descend  to  the  heirs  at  law  as  real 
property ;  and  do  not  pass  to  the  executors  or  administrators  of  the 
deceased  owner  of  the  mill  as  a  ])art  of  bis  personal  estate.  House 
V.  House  ct  a/.,  10  Paige  158. 

FOKMER  RIX'OVER  Y.  (Not  conclusive  when  not  pleaded  in  bar 
rshen  it  could  be,)  P.,  a  member  of  a  firm  composed  of  M.,  P. 
and  l'\,  borrowed  money  for  his  own  private  use  upon  a  check 
si^mid  **  M.,  P.  &  Co.,"  the  name  of  the  firm;  the  lender  not  being 
aware  ihr.t  F.  wns  a  member  of  it,  but  supposing  it  consisted  of  M. 
and  P.  only.     The  check  was  satisfied  and  taken  up  by  P.  with 
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notes  which  he  fhiadulently  induced  one  T.  to  execute;  and  the 
latter,  aAer  paying  the  notes  to  the  holder,  brought  osfss^til 
against  M.,  P.  and  P.,  to  compel  them  to  refund.  They  defended, 
however,  and  a  verdict  and  judgment  was  rendered  in  their  favoor; 
whereupon  T.  brought  Iroscr  against  If.  alone,  claiming  that  he 
was  privy  to  the  fraud  by  which  the  notes  were  obtained,  or  that 
at  all  events  they  had  been  wrongfully  converted  to  the  joint  use  of 
himself  and  P.  At  the  trial,  M..gave  in  evidence  the  former  judg- 
ment, without  having  specially  pleaded  it,  and  the  court  decided 
that  it  constituted  a  conclusive  bar  to  T/s  right  of  recovery.  Held, 
that  the  decision  was  erroneous.  JfiOer  v.  Jfonicf,  6  Hill  114. 
FRAUDS,  STATUTE  OP.  {Pmrd  lietmM,  io  enter,  esPtetU  md 
efeci  of.)  The  owner  of  Hands  cannot  grant  Hhe  right  to  enter 
upon  and  occupy  them  by  rail*roa<i  for  an  indefinite  length  of  time, 
without  a  conveyance  sufficient  under  the  statute  of  frauds  to  carry 
a  freehold. 

The  right  of  permanently  occupying  one's  own  land  in  such  a 
manner  as  to  deprive  the  adjoining  owner  of  an  easement,  cannot 
be  acquired  under  a  parol  license;  such  license  being  levocabie 
even  after  it  has  been  executed.    SewMe* 

The  license,  however,-  is  a  justification  for  acts  done  under  it 
while  unrevoked. 

Accordingly,  in  an  action  against  an  incorporated  company  ibr 
building  and  continuing  a  raiUroad  on  a  street  in  front  of  the 
plaintiflTs  house,  so  as  to  obstruct  his  right  of  egress  and  ingress; 
held,  that  the  company  might  give  evidence  of  a  parol  license  from 
the  plaiutiff  to  build  the  road,  and  thus  defeat  his  claim  for  all 
damages  sustained  while  the  license  remained  unrevoked.  JftUcr 
V.  Atihyrm  R.  R.  Co.,  ib.  61. 

A  license  to  build  and  maintain  a  bridge  on  another's  land  may 
be  proved  by  parol,  and  is  not  such  an  easement  or  interest  in  land 
as  to  be  within  the  statute  of  frauds. 

Such  license  is  either  irrevocable,  or  can  only  be  revoked  on 
payment  of  all  expense  and  damage.  Aw^erieetiggin  Bridge  v. 
Bragg,  11  N.  Hamp.  102. 
2.  {Destrueiion  of  deed  doee  noi  reveM  tUie.)  The  surrender  or 
destruction  of  a  deed  of  lands  will  not  operate  to  revest  the  grantor 
wltii  the  title. 
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The  plnintiflf  being  seized  and  possessed  of  land  under  an  un- 
recorded deed  executed  by  A.,  contracted  to  sell  to  B.,  and  for  that 
purpose  destroyed  the  deed  from  A.,  who  at  the  plaintiflTs  request 
made  a  new  conveyance  to  B.;  all  parties  supposing  this  to  be  the 
proper  mode  of  transferring  the  title.  Held,  that  though  the  deed 
to  B.  was  recorded,  the  title  still  remained  in  the  plaintiff.  Raynor 
V.  Wilson,  6  Hill  469.  . 
GUARANTY.  {Contract  to  indemnify — When  cause  of  action 
arises.)  In  an  action  on  a  contract  to  indemnify  and  save  harm- 
less  against  the  claim  or  demand  of  a  third  person,  the  plaintif?' 
must  show  that  he  h^is  been  actually  damnified. 

Accordingly,  where  the  declaration  averred  that  judgment  had 
been  recovered  against  the  plaintiff  on  the  claim  or  demand,  but 
did  not  show  that  he  had  paid  any  part  of  it,  or  been  subjected  to 
loss  or  expense ;  held,  insufficient.  Aberdeen  v.  Blackmar^  ib.  824. 
2.  (Constmction  of)  A  letter  of  guaranty,  addressed  by  tho  de- 
fendant  to  a  mercantile  firm,  was  as  follows:  "If  you  will  let  A. 
have  one  hundred  dollars  worth  of  goods  on  a  credit  of  three 
months,  you  may  regard  me  as  guarantying  the  same.''  Held, 
that  notice  of  acceptance  was  not  necessary  to  render  the  defendant 
liable,  but  that  he  became  absolutely  bound  the  moment  tlie  goods 
were  delivered  in  compliance  with  the  guaranty. 

Held  farther,  that  though  the  firm,  on  delivering  the  goods  to 
A.,  took  his  note  payable  in  "three  months,"  without  excluding 
days  of  grace,  this  was  not  a  variance  from  the  credit  proposed 
by  the  guaranty. 

A  guaranty,  like  other  commercial  contracts,  must  be  construed 
with  reference  to  the  known  usage  of  trade. 

If  a  guaranty  propose  a  certain  credit,  that  particular  credit 
must  be  given,  or  the  surety  will  not  be  bound;  and  a  variance  of 
three  days  will  be  fatal.  Smith  et  al  v.  Dann,  ib.  543. 
INSURANCE.  (Parol  evidence  to  vary  policy — What  interest  in- 
surable— Description  of  thing  insvred — Insurance  for  "  whoever 
it  may  concern*' — Deviation,)  The  contract  of  assurance  must 
always  be  made  in  writing.  The  terms  of  the  contract  must  be 
sufficiently  expressed,  every  necessary  stipulation  being  inserted. 
The  policy  is  the  contract  between  the  parties,  and,  as  a  general 

39* 
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rale,  all  propoMds  or  cooTemtioos  prior  to  the  sabocriptioDt  are 
•  oootiderad  at  waived,  if  not  ioaerted  in  the  polic]|k  or  in  a  memo- 
Fandum  anneied  to  it.  Correepoodeoce,  or  other  comnianicatione 
cannot  be  referred  to,  imleaa  to  eiplain  aome  ambiguity,  or  to  sus- 
tain an  allegation  of  error  or  fraud,  or  some  fact  that  would  have 
afieeted  the  risk. 

Plirol  evidence  is  admissible  to  establish  the  troth  or  falsehood 
of  a  representation  made  to  obtain  a  policy,  or  to  show  who  is 
included  in  a  policy  made/or  the  hentjU  efwkam  U  may  ecmetm* 
But  where  a  party  is  expressly  named,  and  his  interest  speci6ed, 
or  l^ally  understood  or  presumed,  the  policy  cannot  be  changed 
or  altered  by  parol  evidence  unleas  on  an  allegation  of  fraud,  error, 
or  other  legal  cause. 

Policies  of  insurance  are  to  be  construed  like  any  other  written 
contract,  in  which  the  intention  of  the  parties  must  be  sought  in 
the  instrument  itself.  Plain  mistakes,  and  frauds,  may  be  corrected. 

All  losses  or  risks  may  be  insured  against,  except  such  as  are 
fi>rbidden  by  public  policy,  or  positive  prohibition,  or  those  occa* 
sion^d  by  the  misconduct  or  fraud  of  the  insured. 

It  is  essential  to  the  contract  of  insurance,  that  there  should  be 
an  interest  at  risk;  but  not  that  the  thing  insured  should  have 
what  is  properly  called  a  value,  or  price,  or  be  assignable. 

Policies  may  be  efiected  on  a  future  interest,  but  the  interest 
roust  subsist  at  the  time  of  the  loss,  to  give  rise  to  a  claim  for 
indemnity. 

A  mortgagee,  or  creditor  having  a  lien  on  property,  has  an 
insurable  interest.  It  makes  no  difierence  that  a  superior  lien  exist 
in  favour  of  another,  if  anything  remains  for  the  insured.  A  lien, 
which  is  invalid,  will  not  create  an  insurable  interest;  but  it  is 
sufficient,  if  it  can  be  enforced  between  the  contracting  parties. 
Thus  the  interest  of  the  mortgagee  in  an  unrecorded  mortgage,  is 
an  insurable  one,  though  the  mortgage  would  be  without  efiect  as 
to  third  persons. 

The  interest  of  the  party  by  whom  property  is  held  as  security, 
is  an  insurable  one.  Hence  the  right  of  agents,  consignees  and 
factors,  to  insure  the  goods  of  their  principals. 

Where  the  policy  on  a  steamer,  obtained  by  the  owner,  does  noT 
prohibit  him  from  selling,  he  can  do  so  without  forfeiting  it,  if  the 
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iosurers  are  not  thereby  put  in  a  worse  situatioD;  and  where  he 
retains  a  mortgage,  or  a  privilege  thereon  as  vendor,  he  will  have 
an  insurable  interest,  and  may  recover  on  the  policy.  It  is  not 
necessary  that  the  interest  at  the  time  of  the  loss,  should  be  the 
same  as  that  existing  when  the  policy  was  obtained. 

The  vendor  of  a  steamer  or  other  vessel,  has  a  privilege  on  the 
thing  sold,  in  the  same  manner  as  the  vendor  of  other  property. 

A  general  description  of  the  thing  insured  is  sufficient.  One 
owning  but  a  part  of  a  ship,  or  of  a  quantity  of  goods,  or  a  mort- 
gagee may  insure  generally,  without  specifying  his  interest. 

An  application  for  insurance  for  whoever  U  may  concern^  is 
sufficient  notice  to  put  the  insurers  on  their  guard,  and  to  throw 
upon  them  the  obligation  of  inquiring  farthery  if  other  information 
be  desired. 

A  deviation  is  the  Increasing,  or  varying  of  the  risk  insured 
against  without  necessity,  or  reasonable  cause. 

Where  a  boat,  on  which  insurance  had  been  efiected  by  an 
owner  or  vendor  retaining  a  privilege,  is  removed  to  the  opposite 
side  of  the  river  by  the  marshal  of  a  court  in  which  she  had  been 
libelled,  and  there  kept  by  him,  there  being  no  proof  that  the  risk 
was  at  all  increased,  it  will  not  amount  to  such  a  deviatbn  as  to 
forfeit  the  policy ;  nor  will  it  be  forfeited  by  the  fact  that  she  had 
not  a  captain  and  crew  on  board  when  so  laid  up.  When  on  a 
voyage,  or  in  a  port  receiving  or  discharging  cargo,  a  boat  should 
be  properly  manned  and  officered;  but  it  is  neither  usual,  nor 
necessary,  when  laid  up.  BtU  v.  The  Western  ^c,  Ins.  Co.j  5 
Robinson  423. 
LANDLORD  AND  TENANT.  (Continuation  of  tenancy.)  If  a 
tenant  remain  in  the  occupation  of  premises  for  several  sucrcssive 
years  under  distinct  demises  from  year  to  year  executed  by  the 
same  landlord,  ihe  whole  pericid  will  be  regarded  as  one  term  for 
the  purpose  of  continuing  the  ri;»ht  of  distress. 

Accordingly  where,  on  the  expiration  of  a  demise  under  seal  for 
a  year,  the  landlord  executed  a  new  lease  to  the  tenant  for  another 
year  at  a  different  rent,  and,  on  the  expiration  of  the  latter,  the 
term  was  extended  by  agreement  for  a  third  year:  Held,  that  the 
landlord  might  distrain  during  the  third  year  for  rent  which  fell 
due  at  the  end  of  the  first.    Webbt^r  et  al  v.  Shearman^  6  Hill  20. 
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2.  (Bigki  cf  duire$$  wkem  rethraimd  Ajf  agretmemi.)  Where  a 
lease  (or  years  cootained  a  clause  proTidiDg  that  the  landlord 
might  distrain  or  sue  for  the  rent  if  it  remained  unpaid  for  twenty 
dayg  next  aAer  the  days  or  payment  specified«  and  no  words  were 
added  negating  his  righl  to  do  so  befere;  beld«  that  the  clause  was 
nugatory,  and  that  the  landlord  might  distrain  immediately  aAer 
the  rent  fell  due.    HtU  v.  Stockings  ib.  278. 

MASTER  AND  SERVANT.  {LiaMityfarnegligenee  ofwmani.) 
A  plaintiff  suing  for  negligence  must  himself  be  without  fault. 

Where  several  servants  were  engsged  at  the  si|iae  work»  and 
one  of  them  was  injured  by  an  act  of  negligence  in  which  all  par- 
ticipatedy  the  master  being  absent  at  the  time;  held,  in  a  suit 
brought  against  the  master  for  the  injury,  that  the  servant  could 
not  recover,  though  the  act  complained  of  was  done  under  the 
superintendence  of  a  foreman  appointed  by  the  master,  and  the 
servant  was  under  age. 

Semble^  that  even  had  the  servant  been  free  from  all  negligence, 
he  could  not  have  recovered  against  the  master.  Brown  v.  Max* 
wtll^  ib.  592. 

2.  (Non  payment  cf  wo geMtyfUienitxcmmfiirltamng.)  A  tutoress, 
employed  for  a  term  of  years,  at  a  yearly  salary,  who  leaves  her 
employer  before  the  expiration  of  tlie  term,  on  account  of  his  failure 
to  pay  her  salary  either  quarterly  or  annually,  will  not  thereby 
forfeit  the  amount  already  due.  The  defendant's  faihire  to  pay 
released  her  from  her  contiact.  LefraneoU  v.  Ckarbonnet^  3 
Robinson  185. 

NAMES.  {Tkt  ffect  of  the  word  ^'Jwmor."^  The  word  junior 
forms  no  part  of  the  name  of  the  person  to  whose  name  it  is  u:iually 
affixed,  but  is  merely  descriptive  of  the  person  intended ;  and  is 
usually  adopted  to  designate  the  son  where  a  father  and  son  both 
have  the  same  christian  name  as  well  as  the  family  name. 

Where  two  persons  have  the  same  name,  and  a  deed  is  given  to 
one  of  them  omittmg  the  word  junior,  it  is  only  presumptive  evidence 
that  the  eldest  person  of  the  name,  and  who  will  answer  the  des- 
cription in  the  deed  in  other  respects,  was  intended  as  the  grantee; 
which  presumption  may  be  rebutted  by  showing  that  the  gmntor 
intended  to  convey  to  the  youngest  one,  by  the  name  ond  descrip- 
tion in  the  deed.     Padgett  v.  Lawrence  et  a/.,  10  Paige  170. 
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NUISANCE.  {Action  by  individvalfar.)  The  act  of  keeping  a 
large  quantity  of  gunpowder  in  a  wixxien  building  insufficiently 
secured,  and  situated  near  other  buildings,  thereby  endangering 
the  lives  of  persons  residing  in  the  vicinity,  aniounts  to  a  public 
nuisance. 

If  an  explosion  occur  in  consequence  of  the  burning  of  the 
building  where  the  powder  is  kept,  and  an  individual  is  wounded 
or  injured  by  it,  he  niay  maintain  an  action  for  his  damages  against 
the  party  guilty  of  the  nuisance;  and  the  latter  will  be  liable, 
though  the  fire  was  not  occasioned  by  his  uegligence.  Myers  v. 
Malcolm  et  a/.,  6  Hill  292. 

PARTNERSHIP.  (Authority  implied  from  knowledge  and  acfm- 
eteence^  when  not.)  Though  it  appeared  that  each  of  two  partners 
had  repeatedly,  with  the  knowledge  and  assent  ofthe  other,  indorsed 
accommodation  notes  in  the  firm  name;  held,  not  sufficient  evi- 
dence that  either  of  them  was  authorized  to  sign  the  firm  name  to 
a  note  as  maker  and  surety.     Early  v.  Reed^  ib.  12. 

2.  (Liable  for  money  paid  to  their  use.)  The  agent  of  a  company, 
with  the  assent  of  his  principals,  and  in  order  to  raise  money  for 
their  benefit,  drew  a  bill  of  exchange  in  his  own  name  on  a  part  of 
them,  payable  to  the  order  of  A.,  who  indorsed  it  for  the  accom- 
modation of  the  company.  The  drawees  accepted  the  bill,  and  it 
was  discounted  by  a  bank  and  the  proceeds  applied  by  the  agent 
in  the  company's  business.  A.  was  obliged  to  pay  it  on  its  be- 
coming due,  and  be  afterwards  brought  an  action  against  all  the 
members  of  the  company  to  recover  the  amount.  Held,  that 
though  they  were  not  jointly  liable  on  the  bill^  A.  could  recover 
under  the  common  counts  as  for  money  paid  to  their  use.  Allen 
Y.  Coit,  ib.  318. 

3.  (Notice  of  dissolution.)  Notice  of  the  dissolution  of  a  firm  to  one 
of  its  former  customers  may  be  inferred  from  circumstances.  Cod' 
dington  V.  Hunt,  ib.  595. 

4.  (When feme  covert  may  be  a  partner.)  Where  a  feme  covert 
entered  into  a  written  agreement  with  her  son  to  form  a  copart- 
nership with  him,  which  agreement  provided  for  a  copartnership 
in  fact,  and  for  a  continuance  ofthe  same  for  a  period  beyond  the 
death  ofthe  husband  of  such  feme  covert,  and  such  copartnership 
commenced  under  such  written  agreement  during  the  coverture  of 
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Mich  feme  coverif  and  coptimiad  after  the  death  of  her  husband 
for  upwards  oT  six  years  ta  the  time  of  her  owo  death ;  held,  that 
such  copartnership  related  back  to  the  time  of  the  execution  of 
such  written  agreement,  so  as  to  give  both  parties  the  same  benefit 
whic  h  they  would  ha? e  l^een  entitled  to,  if  ihe  feme  covert  had  not 
been  mariied  when  the  copartnership  originally  commenced.  Eve* 
rit  el  al.  ▼.  TFolls,  10  P.ige  62. 

PLBADINO.  {PleaafamaceowaiUiUdhad.)  To  a  declaration 
containing  the  common  counts,  the  defendant  pleaded  thai  he  and 
the  plaintiff  accounted  'together  in  ^pespect  to  the  moneys  now 
claimed  byi  the  latter,  and  divers  sums  of  money  then  due  the  dp* 
fcndants,  alleging  that,  on  such  accounting,  the  defendant,  at  the 
request  of  the  plaintiff,  credited  and  allowed  all  the  moneys  men* 
tioned  in  the  declaration,  and  that  a  balance  was  found  due  the 
defendant  of  $700,  which  the  plaintiff  promised  to  pay.  Held, 
that  the  plea  was  bad  even  on  general  demurrer.  Biimp  eioL  r. 
Phai  tx  ei  al.,  6  Hill  808. 

PRESUMPTION.  {Of  lift.)  The  presumption  is  thst  a  party 
continues  to  live  until  some  evidence  is  oflered  to  rebut  it.  But 
evidence  that  he  has  not  been  heard  of  for  the  term  of  seven  years, 
rebuts  this  presumption  of  the  duration  of  life. 

In  such  case  the  death  is  not  generally  presumed  to  have  oc- 
curred until  the  expiration  of  the  time. 

The  jury  may  find,  as  a  matter  of  feet,  that  a  party  died  within 
a  much  less  period  after  lie  was  last  heard  of,  on  circumstantial 
evidence  which  leads  their  minds  to  such  a  conclusion.  Smith  v. 
Knowlim^  11  N.  Hamp.  191. 

PRINCIPAL  AND  AGENT.  (Atithoriiy  to  mU  impKe$  authority 
to  warrant.)  An  agent  authorized  to  sell  an  article  is  presumed 
to  possess  the  power  of  warranting  its  quality  and  condition, 
unless  the  contrary  appear;  and  this,  whether  the  agency  be 
general  or  special.     NeUon  v.  Cowing  et  al.,  6  Hill  836.  • 

2.  {Powtr  coupled  mth  an  intere$t  when — Creneral  lien.)  Where  a 
cabinet  maker,  upon  his  going  abroad  on  account  of  ill  health,  em* 
ployed  an  agent  to  carry  on  his  business,  and  gave  him  the  full  and 
entire  possession  and  control  of  his  property,  with  a  written  power 
to  sell  all  or  uoy  of  the  furniture,  stock  and  property  which  miglit 
at  any  time  be  in  his  hands,  and  to  apply  the  proceeds  to  the  se- 
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curity  or  payment  of  a  specified  note,  indorsed  by  such  agent  and 
a  third  person,  or  of  any  other  note  given  in  renewal  of  the 
same,  or  for  which  the  agent  might  become  responsible :  held,  that 
the  possession  of  the  property  being  connected  with  the  power  for 
the  protection  and  indemnity  of  the  agent,  as  well  as  for  other  pur* 
poses,  the  agent  had  a  power  coupled  with  an  interest,  which  sur- 
vived, upon  the  death  of  the  cabinet-maker  while  he  was  abroad; 
and  authorized  the  agent  to  sell  the  property,  for  his  protection 
and  indemnity,  aHer  such  death. 

Held  farther,  that  this  equitable  mortgage  of  the  property  being 
accompanied  with  an  actual  delivery  of  the  property  to  the  agent, 
and  a  continued  possession  in  him,  it  was  not  necessary  to  file  it 
as  a  chattel  mortgage  to  make  it  valid. 

A  factor  has  a  lien  upon  the  property  of  the  principal  in  his 
hands,  and  may  retain  for  a  general  balance,  including  responsi- 
bilities incurred  in  the  execution  of  his  agency.  Kaapp  v.  Alvord^ 
10  Paige  205. 

3.  {Revocation  by  death.)  Where  an  agency,  constituted  by 
writing,  is  revoked,  but  the  written  authority  is  left  in  the  hands 
of  the  agent,  and  he  subsequently  exhibits  it  to  a  third  person, 
who  deals  with  him  as  agent,  on  the  faith  of  it,  without  any  notice 
of  the  revocation,  the  act  of  the  agent,  within  the  scope  of  the  au- 
thority, will  bind  the  principal.  Beard  v.  Kirk^  UN.  Hamp. 
397. 

SE^-OFF.  {Cammencemeni  of  wit.)  The  fling  ofa  declaration 
is  not  the  commencement  of  a  suit,  but  the  commencement  dates 
from  the  time  of  actual  service  u|)on  the  defendant. 

Accordingly,  where  the  declaration  was  filed  and  a  copy  de- 
livered to  a  p«Tson  to  be  served  on  the  2d  of  June,  but  no  service 
was  made  until  the  8th  of  the  same  month,  and  on  the  7tb  the 
defendant  purchased  a  note  against  the  plaintiff;  held,  that  the 
note  belonged  to  the  defendant  when  the  suit  was  commenced,  and 
therefore  might  be  set  off.     Johnson  v.  Comatock^  6  Hill  10. 

SLANDBR.  {Evidence  of  different  words  from  those  laid.)  In 
an  action  for  slander,  the  plaint  iff  may  show  that  the  words  laid 
in  the  declanition  were  repeated  on  various  occasions,  although 
the  declaration  contains  but  one  count. 

Actionable  words  different  from  those  laid  in  the  declaration, 
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however,  cannot  be  given  in  evidence,  unless  the  statute  of  liroita* 
tions  has  run  in  respect  to  tbenu 

Whether  such  words  can  be  given  in  evidence  even  where  the 
statute  of  limitations  has  run,  qiusre.    Root  v.  Lowndet^  ib.  51 8» 

SURETY.  ( When  discharged  6^  time  given  to  primeipal)  An 
agreement  with  the  principal,  to  extend  the  time  of  pa3'roent, 
which  will  have  the  effect  to  discharge  his  sureties,  must  be  an 
agreement  which  the  principal  can  enforce  as  a  binding  agreement 
between  him  and  the  creditor ;  and  must  be  founded  upon  a  suffi* 
cient  consideration. 

Where  the  creditor  agrees  to  give  time  of  payment  to  the  prin* 
cipal  debtor,  in  consideration  that  he  will  pay  a  pitrt.^  the  debt, 
where  the  whole  is  payable  immediately,  or  that  be  will  pay  in- 
terest  on  the  debt  when  he  was  by  law  previously  bound  to  pay 
interest,  or  in  consideration  of  a  parol  promise  which  is  void  by 
the  statute  of  frauds,  or  In  consideration  of  an  executory  promise 
to  pay  an  usurious  premium  at  a  future  time,  such  agreement  to 
extend  the  time  is  not  founded  on  a  suflScient  consideration  to  sup* 
port  it,  and  will  not  discharge  the  sureties.  But  an  agreement 
with  the  principal  debtor  to  extend  the  time  of  payment,  without 
the  consent  of  the  sureties,  founded  upon  an  usurious  premium  for 
the  forbearance,  which  premium  is  actually  paid  to  usurer  at  the 
time  of  making  the  agreement,  is  a  suflScient  consideration  to  sop* 
port  the  agreement,  and  will  discharge  the  surety.  Vtlas  ei  aL 
V.  Janes  et  a/.,  10  Paige  70. 

2.  {Contrthution,)  The  doctrine  of  contribution  is  not  founded  on 
contract,  but  is  the  result  of  general  equity,  on  the  ground  of 
equality  of  burthen  and  benefit,  and  is  equally  so  among  principals 
as  among  sureties. 

It  would  seem  that  a  discharge  of  one  surety,  discharges  the 
other  sureties  for  such  proportion  only  of  the  debt,  as,  upon  a  pay- 
ment of  the  whole  debt,  they  would  be  entitled  to  have  recourse 
to  him  for.     Fletcher  y.  Grocery  UN.  Hamp.  868. 

USURY.  {Discount  of  negotiable  paper  not  usurious,)  Where  the 
holder  and  apparent  owner  of  negotiable  paper,  sells  it  to  a  bona 
fide  purchaser,  at  a  discciunt,  representing  it  to  belong  to  himself 
and  to  be  business  paper,  the  transaction  is  not  usuriotis  as*be« 
twccn  I  ho  \«:ndur  and  vendee  of  the  paper,  although  the  repre- 
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sentation  of  the  vendor  wns  false,  and  it  was  in  fact  paper  which 
had  be«*n  made  for  ihe  pur|N>8e  of  being  sold  at  an  usurious  dis* 
count  in  the  market.  Holmes  et  uL  v.  William»t  10  Paige 
326. 
WILL.  (Execution  of-^Form  and  effect  of  atiesUUian  clause.) 
An  attestaiion  clause,  showing  upon  its  face  that  all  the  forms  re- 
quired by  the  statute  have  been  complied  with,  is  not  a(iK>luteljr 
necessary  to  the  validity  of  a  will ;  as  the  subscribing  witnestes 
will  be  [icrniittcd  to  prove  that  the  forms  were  in  (act  complied 
with,  although  the  attestation  clause  is  silent  on  the  subject. 

And  a(ler  the  death  of  the  subscribing  witnessesy  ft  compliance 
with  any  of  tlie  forms  required  by  the  statute  and  not  noticed  in 
the  attestation  clause,  may  even  be  presumed  from  circumstances* 

Although  the  attestation  clause  to  a  will  states  that  all  tlie  (or- 
malities  required  by  the  statute  in  the  execution  of  the  will  have 
been  complied  with,  the  fact  may  be  disproved  by  the  tubscribing 
witnesses. 

But  a  proper  attestation  clause,  showing  that  all  the*  statute  for- 
malities have  been  complied  with,  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumptive  evidence  of  the  fact,  aAer  the  death 
of  the  subscribing  witnesses,  or  where,  from  the  lapse  of  lime,  the 
witnesses  cannot  recollect  what  took  place  at  the  execution  of  the 
will. 

A  proper  attestation  clause  is  also  important  to  show  that  tht 
person  who  prepared  the  will  knew  what  formalities  in  its  execu- 
tion were  required,  and  to  raise  the  presumption  (hat  he  gave  to 
the  testator  the  necessary  information  in  relation  thereto:  or  if  he 
was  present  at  the  execution  of  the  will,  that  be  took  care  that 
such  formalities  were  complied  with. 

It  is  proper  that  the  whole  attestation  clause  should,  at  the  time 
of  the  execution  of  the  will,  be  read  over  in  tlie  hearing  of  tho 
witnesses  and  of  ihe  testator.  And  where  the  testator  is  illiterate, 
it  is  also  proper  that  the  whole  will  should  be  deliberately  read 
over  to  him  in  the  presence  and  hearing  of  the  witnesses ;  and  that 
the  fact  of  such  reading  in  his  presence  should  be  stated  in  the  at- 
testation clause;  or  at  least  the  ^litnesses  should,  by  inquiries  oi 
such  illiterate  testator,  ascertain  the  fact  that  he  is  aware  of  the 
contents  of  the  instrument  which  he  executes- aud  publishes  as  bis 
VOL.  V.  40 
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will,  and  that  heis  poMcieedof  a  ccwipetept  underifanding  to  mato 
a  tettamentary  diqx)sitioii  of  hii  property.  The  Degleet,  how* 
ever,  of  theae  precautioos,  will  not  render  the  will  invalid,  if  the 
court  and  jury  before  whom  the  question  of  its  validity  is  tried 
are  satisfied,  upon  the  wl^  evidence,  that  the  will  was  duly  exe- 
cuted, and  that  the  testator  understood  its  obotents. 

Where  any  of  the  formalities  required  by  the  statute,  in  the  exe- 
cution of  a  will,  are  not  substantially  complied  with,  the  will  is 
void.    ClUsfte  v.  The  BapH$i  CimvenHom,  ib.  65. 
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CRITICAL  NOTICES. 


1.— Itcporit  af  CoKt  Argued  and  Determined  in  the  Superior 
Court  of  Judicature  of  New  Hampshire*  Volume  XI.  Concord: 
Published  by  Asa  MTarland.     1844. 

Wb  have  heretofore  called  the  attention  of  the  profession  to  the 
admirable  series  of  reports  published  in  New  Hampshire.  The  su* 
perior  court  of  that  state  is  distinguished  by  souM  learning— and  its 
decisions  are  prepared  with  discrimination  and  good  taste.  In  ex* 
amining  the  present  volume,  we  have  found  many  cases  presenting 
points  of  novelty  and  interest.  Some  of  these  cases  will  he  found 
under  the  head  of  Selected  Cases  in  this  Number. 


2.— il  Treatiee  on  Poieone  in  relation  to  Medieal  Jurieprudeneef 
Phyeiologyj  and  the  Practice  of  Phyne.  By  Robert  Chbisti- 
soir,  M.  D.,  P.  R.  S.  S.  First  American  from  the  Pourth  English 
edition.  Philadelphia:  Ed. Barrington  dc  Geo. D. Haswell.  1845. 

Wb  hail  with  pleasure  an  American  edition  of  this  valuable  work. 
It  is  well  known  and  needs  no  commendation  from  us.  The  author 
has  with  singular  industry  brought  within  the  compass  of  a  single 
volume,  evury  variety  of  useful  information  and  illustration  con- 
nected with  the  subject.  It  is  an  invaluable  addition  to  the  library 
of  the  advocate.  We  trust  that  the  enterprising  American  publishers 
may  meet  the  patronage  of  the  profession,  and  be  the  gainers  by 
their  placing  within  our  reach  at  a  moderate  price,  this  excellent 
compendium. 
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8. — Memcin  of  ike  Rhode  hland  Bar.  By  Wilkixs  Ufodls  Eso* 
Boston:  Thomas  H.  Webb  6c  Co.  1842.    pp.  311. 

Thb  Rhode  Island  bar  has  always  been  distinguished  (or  its 
ability.  Many  of  its  members  are  extensively  known  and  tkonoured 
at  the  present  day,  and  fforo  thin  most  amusing  account  of  some  of 
the  early  Advocates  of  this  spirited  little  state,  it  would  appear  that 
an  unusual  proportion  of  learned  and  successful  lawyers  were  always 
embraced  within  its  limits. 

Interspersed  with  anecdotes  and  narratives  merely  professional, 
this  book  contains  memorials  of  colonial  times,  of  interest  to  every 
class  of  readers.  We  trust  Mr.  Updike  (who  we  presume  is  a  des- 
cendant of  one  of  the  subjects  of  tliese  memoirs),  will  proceed  in 
these  personal  narratives,  for  which  he  seems  so  well  qualified. 


4. — The  DviUi  and  lAahilities  of  Sheriff  $  in  their  various  rela- 
tions  to  the  jmhlie  and  to  inditidyah^  a$  governed  by  the  prinm 
eiples  of  eomnum  law  and  regulated  by  the  $tatute$  of  Newri 
York^  revised  J  corrected  and  enlarged.  By  Ons  Allkn,  Coun- 
sellor at  Law.  Albany,  William  dc  A.  Gould ;  and  Gould,  Banks 
dc  Co.,  New  York.    1845. 

This  is  a  respectable  compilation.  The  duties  of  a  sheridTat  the 
common  law  are  stated  by  the  author  wiih  correctness.  The  deci- 
sions of  the  New  York  courts  applicnble  to  the  subject,  and  the  sta- 
tute regulations  of  the  state,  are  noticed  with  some'  degroe  of  care. 

The  acknowledgment  of  the  compiler's  obligation  to  the  work 
which  he  bus  revised,  corrected  and  enlarged,  if  more  direct,  would 
have  been  more  proper. 
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Backus  et  al  v.  Lebanon  et  a/.  (11  N.  Hamp.  Rep.  20), 

Petition  for  a  highwat.  On  the  coming  in  of  the  report  of 
the  committee,  laying  out  a  highway,  according  to  the  prayer  of  the 
petition,  it  appeared  that  a  portion  of  the  highway  was  laid  over  the 
Fourth  New  Hampshire  turnpike.  By  the  charter  of  the  turnpike 
corporation,  granted  in  1800,  the  grantees  were  constituted  a  cor- 
poration, without  limitation  of  time;  and  power  was  granted  them  to 
make  a  road,  to  erect  gates,  appoint  toll-gutherers,  take  tolls,  and  to 
prevent  persons  from  passing  without  payment.  There  was  a  clause 
also,  by  which  the  state  reserved  the  right,  at  the  expiration  of  forty 
jrears,  to  resume  the  same,  on  paying  the  corporation  the  sums 
expended  originally  and  for  repairs,  with  twelve  per  cent,  interest, 
deducting  therefrom  the  amount  of  tolls  received. 

Objections  being  made,  in  the  common  pleas,  to  the  acceptance  of 
the  report,  the  case  was  transferred  for  the  consideration  of  this 
court. 

Parker,  C.  J.  It  is  admitted  that  the  charter,  under  which  the 
Fourth  New  Hampshire  turnpike  corporation  has  been  organized, 
and  has  constructed  its  road,  is  a  conrract,  and  within  the  protection 
of  the  clause  of  the  constitution  of  the  United  States,  prohibiting  the 
several  states  from  passing  any  laws  impairing  the  obligation  of 
contracts.  But  what  is  the  contract?  It  is  a  grant,  to  the  individuals, 
of  a  ri|jrht  to  organize  and  form  a  corporation,  with  power  to  construct 
and  kec*p  in  repair  a  road  in  a  certain  place;  to  erect  gates,  take 
tolls,  and  prevent  persons  from  passing  wiihnut  payment.  That 
grant  has  taken  full  effect.  The  orgHnizalion  hns  benn  made;  the 
road  has  been  constructed;  and  the  corporation  has  been  in  the  full 

40* 
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exercise  of  all  its  powers.  But  we  look  in  vain  for  any  stipulatioD, 
that  the  property  acqugred  by  the  coqioratioo  under  that  contract, 
whether  that  property  be  corporeal  or  incor|K>real,  shall  be  exonerated 
from  contributing,  like  other  property,  to  the  public  burdens,  or  be 
exempted  from  any  liability  to  which  property  is  usually  subjected 
in  the  hands  of  any  citixen  of  tlie  state.  There  is  nothing  in  the 
terms  of  the  grant,  nor  in  the  nature  of  the  case,  to  show  a  contract, 
express  or  implied,  that  the  property  of  the  corporation  should  not 
be  taken  for  tlie  public  use,  if  it  holds  any  of  such  a  nature  that  the 
public  exigencies  may  require  it  for  that  purpose.  No  cluu.se  of  the 
charter  has  been  cited  which  has  the  most  remote  tendency  to  show 
any  express  stipulation  of  that  character.  Nor  can  such  a  stipulation 
be  inferred  from  the  grant  of  a  right  to  organize  as  a  corporation; 
or  from  the  grant  of  a  right  to  acquire  property  for  a  particular  use, 
and  to  take  a  compensation,  in  the  shape  of  tolls,  for  the  use  of  it. 
Nor  can  it  be  inferred  from  tlie  nature  of  the  property.  The  fact 
that  the  corporation  does  not  own  the  fee  of  the  land  over  which  the 
road  is  constructed,  does  not  imply  any  such  stipulation,  nor  the  fact 
that  a  part  of  the  property  is  a  franchise.  We  are  not  aware  of  any 
principle  by  which  the  power  of  eminent  domain  is  to  be  restrained 
from  operating  upon  property  of  eitlier  description.  It  moy  be  as 
necessary  to  take  the  property  of  an  individual,  for  public  use,  where 
he  owns  only  an  incorporeal  hereditament,  as  where  he  owns  the 
fee  simple.  And  the  property  of  a  coqioraiion  possesses  no  greater 
immunity. 

It  does  not  impair  the  obligation  of  a  contract,  therefore,  to  take 
any  of  the  property  of  this  corporation  for  the  public  use,  because 
there  is  by  the  chartet  no  contract  of  that  character,  express  or 
implied.  And  if  the  taking  of  tlie  property  may,  incidentally,  even 
put  an  end  to  tlie  exercise  of  the  corporate  powers,  because  there  is 
nothing  le(\  for  their  exercise,  that  will  not  prove  that  the  property 
may  not  be  taken.  There  is  no  contract  that  the  corportition  may 
not  be  dissolved,  or  its  operations  be  suspended,  by  a  subsequent 
exercise  of  the  power  of  eminent  domain,  if  their  property,  franchise 
included,  is  of  such  a  nature  that  that  |iower  may  operate  upon  iL 
The  first  and  second  exceptions  must,  therefore,  be  overruled.  7  N. 
H.  Rep.  85,  Piscatuqua  Bridge  v.  N.  H.  Bridge;  8  N.  H.  Rop.  898, 
Barber  r.  Anduver;  Peirce  v.  Sumers worth,  10  N.  H.  Rep.  809. 
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The  corpomtioD)  like  the  individual,  is  guarded  from  a  despotic 
exercise  of  power.  Whatever  is  taken  must  be  paid  for.  And  it 
may  be  true  that  the  power  docs  not  ex'end  to  the  destruction  of 
rights,  whether  individual  or  corponitc,  mciely  because  an  opinion 
exists  that  it  may  be  beneBcial  to  the  public  that  they  should  be 
extinguished.  It  may  be  that  the  power  does  not  extend  to  cases 
where  no  public  use  can  be  had  of  what  is  lakon,  even  if  a  provisioo 
for  compensation  is  made.     It  is  not  necessary  to  settle  that  here. 

But  it  is  argued  that  the  state,  having  made  pnivision  for  a  way 
here,  which  may  be  used  by  tlie  public,  cannot  make  farther  provision 
for  the  same  object,  nnd  take  tlie  fnmchise  of  the  corporation  for 
that  purpose;  and,  farthcrmore,  that  as  the  charter  contains  a  pro* 
vision  by  which  ihe  state  may  acquire  tlie  propf^rty,  on  certain  terms, 
the  right  of  eminent  domain  is  tliereby  provided  (or,  and  that  it  cannot 
be  exercised  in  any  otiier  mode. 

Had  the  charter  contained  an  express  stipulation  that  the  property 
of  the  corporation  should  never  be  taken  in  the  exercise  of  the  power 
of  eminent  domain,  tlie  question  would  at  once  have  arisen,  whether 
it  was  conapetent  for  any  legislature  to  make  a  contract  of  that 
cliaracter — whether  any  legi^ature  has  authority,  by  contract,  to  lay 
restrictions  u|»on  this  power.  We  have  already  had  occasion  to 
indicate  a  pretty  strong  impression  upon  that  subject;  and  it  is  only 
necessary,  at  this  time,  to  say,  that  we  have  as  yet  seen  no  reason 
to  change  the  views  heretofore  suggested.  7  N.  H.  Rep.  69;  (10  N. 
H.  Rep.  13S,  Brewster  r.  Hough.) 

The  fact  that  the  public  may  now  have  a  use  of  the  road  constructed 
by  the  turnpike  corporation,  does  not  show  that  the  public  interest 
may  not  require  that  a  public  highway  be  laid  over  the  same  ground. 
The  right  at  present  enjoyed,  although  a  public  use,  is  of  a  limited 
character,  subject  to  the  payment  of  a  toll;  and  there  may  be  a 
necessity  for  an  open  public  highway,  which  all  the  citizens  may 
use  free  from  charge.  The  use  which  already  exists  is  of  the  same 
nature  with  that  which  will  exist  if  an  open  public  highway  is  laid 
out;  but  the  ri;^ht  to  use  is  not  the  same.  The  public  are  entitled  to 
have  not  merely  a  way,  but  a  free  passage,  such  as  is  enjoyed  in 
other  parts  of  the  state,  wlionever  the  public  exigencies  shall  require 
such  a  right  of  way;  and  there  is  nothing  in  the  nature  of  the  cor- 
poration, or  of  the  projH.rty  ii  lioid^i,  to  prevent  the  existence  and 
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exercise  of  this  right.  It  is  not  admitted  that  the  legislatorei  having 
graoled  a  fee  to  an  individual,  may  not  take  that  fee  for  paUic  use, 
paying  a  oompensation,  if  it  can  be  shown  that  the  public  necessities 
require  that  the  whole  fee  be  taken.  Thb  would  not  annul,  or 
abrogate,  or  impair,  the  contract  by  which  the  grantee  acquired  the 
property,  but  would  be  in  effect  a  repurchase,  through  the  power  and 
right  of  eminent  domain;  and  that  purchase  may  be  in  tueiliisi,  if 
the  owner  does  not  consent  to  part  wiih  the  property. 

Nor  does  the  provision  of  the  charter  by  which  the  legislature 
reserved  the  right  to  purchase  the  property,  with  the  consent  of  the 
corporation,  (given  through  their  acceptance  of  the  charter,)  prove, 
by  any  means,  that  the  right  of  eminent  domain  was  thereby  sur- 
rendered; even  if  the  legislature  might  be  supposed  to  possess  the 
power  to  make  such  a  surrender.  That  provides  a  mode  by  which 
the  government  might,  ader  a  certain  period,  come  into  possession 
of  all  the  property  of  the  corporation;  and  a  mode  which  would  not 
have  existed,  but  for  the  provision  in  the  charter  itself.  But  this 
reservation  does  not  seem  to  us  to  imply,  in  any  manner,  a  relinquish- 
ment of  any  right  by  which  the  property  of  the  corporation,  or  a 
part  of  it,  might  be  taken  for  public  use.  If  the  legislature  should 
grant  land,  to  an  individual,  in  fee,  with  a  reservation  of  a  right,  at 
the  expiration  of  a  term  of  years,  to  resume  the  property  granted, 
upon  the  repayment  of  the  purchase  money  with  interest,  that  could 
not  be  construed  as  implying  that  a  public  highway  should  not  be 
laid  through  it,  in  the  ordinary  exercise  of  the  power  of  eminent 
domain.  And  the  principle  would  be  the  same,  if  the  tract  was  of 
such  a  shape  and  character,  that  the  whole  of  it  was  aAerwards 
required  by  the  public  exigencies. 

It  is  farther  contended,  that  the  power  to  take  by  eminent  domain 
cannot  be  transferred  to  any  subordinate  agent,  but  must  be  exercised 
by  the  state  itself.  The  argument  seems  to  be,  that  each  individual 
exercise  of  the  power  must  be  by  a  l^slative  act  No  authority  is 
cited  in  support  of  this  proposition;  and  it  is  certainly  in  conflict 
with  the  practice  of  this  government  from  its  first  institution,  and  it 
is  believed  with  that  of  all  others  of  the  United  States.  As  early  as 
1639,  the  colony  of  Massachusetts  Btiy  made  provi;$ion  for  laying 
out  highways  through  the  action  oftlie  courr  of  the  county,  and  the 
appointment,  by  such  court,  of  individuaU  for  that  purpose.    Char- 
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tors  and  Colony  Lnws  126.  In  1641  and  1642,  the  iuhabitants  of 
the  setdenneottf,  (hen  existing  in  New  Hiimfhihire,  united  ihenrittelves 
to  the  Muasachutiettd  colony.  On  the  separation,  in  1680,  and  the 
organization  of  a  provincial  government  here,  it  was  enacted  by  the 
assembly,  that  the  laws  they  had  Ibrmerly  been  governed  by  should 
be  the  rule  in  judicial  proceedings,  so  far  as  they  would  suit  our 
consiiiutiony  and  not  be  repugnant  to  the  laws  of  England,  until 
others  were  legally  publislied.  And  in  1719  an  act  was  passed  by 
which  the  court  of  quarter  sessions  were  empowered  to  appoint 
committees  to  lay  out  highways.  Prov.  Laws  153.  Similar  pro- 
visions, authorizing  the  courts  of  the  counties  to  exercise  a  jurisdiction 
for  this  purpose,  have  been  enacted,  and  acted  upon,  without  any 
question  respecting  their  constitutionality,  up  to  the  present  time. 
It  would  require  very  strong  reasons  to  authorize  us  to  break  in 
upon,  and  condemn,  this  continued  practice  of  two  centuries;  but 
none  have  been  suggested,  and  none  present  themselves  to  us.  If 
the  power  of  eminent  domain  is  e.xerci^  through  the  action  of 
general  laws,  and  judicial  tribunals,  there  is  probably  quite  as  little 
dan^r  to  be  apprehended  from  its  abuse  as  in  any  mode  which  can 
be  devised. 

To  the  last  exception,  the  answer  of  the  counsel  A>r  the  petitioners 
is  conclusive.  This  case  is  within  the  express  exception  of  the  clause 
in  the  constitution  which  provides,  that  '^In  all  controversies  con« 
cerning  property,  and  in  all  suits  between  two  or  more  persons, 
except  in  cases  in  which  it  has  been  Imretofore  otherwise  used  and 
practised,  the  parties  have  a  right  to  a  trial  by  jury,"  dec  By  the 
long  course  of  legislation,  to  which  reterenee  has  just  been  made, 
the  damages  occasioned  by  the  laying  out  of  highways  were  to  be 
assessed  by  the  court,  or  by  a  committee;  and  no  provbion  is  found 
for  the  intervention  of  a  jury,  in  cases  of  that  character.  It  had, 
therefore,  been  '*  otherwise  used  and  practised,"  for  nearly  a  century 
and  a  half  before  the  adoption  of  the  constitution;  and  a  similar  use 
and  practice  has  prevailed  from  that  period  up  to  the  present  time. 
The  case  is  not  only  within  the  express  language  of  the  exception, 
but  there  is,  from  these  circumstances,  abundant  evidence  that  it 
must  have  been  within  the  view  of  the  fram'^rs  of  that  instrument. 

It  can  moke  no  HiJerence  that  the  power  or  ri^ht  to  take  property 
for  a  public  highway,  is  applied  to  property  of  .a  difierent  character 
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from  that  to  which  it  had  been  applied  before  the  adoption  of  the  ooa- 
stifutioo.  The  principle  is,  that  there  is  an  express  exception  to  the 
coosiitutional  provi«iion  providing  for  a  right  to  a  trial  by  jury,  of 
those  cases  in  which  it  had  been  *< otherwise  used  and  practised;" 
and  it  had  been  otherwiae  used  and  practised  in  all  cases  where 
property  was  taken  for  public  use,  by  the  laying  out  of  a  highway. 
The  casp,  therefore,  falls  within  the  principle,  although  the  character 
of  the  property  taken  may  in  some  respects  be  diflerenL 

For  these  reasons,  the  exceptions  must  be  overruled,  and  the  case 
remitted  to  the  common  pleas,  with  directions  to  accept  the  r^rt 
of  the  committee,  and  establish  the  highway. 


WiUiama  ▼.  Little  (1 1  N.  Hamp.  Rep.  M). 

Assumpsit  upon  two  promissory  notes,  for  $  1765  60  each,  dated 
February  5,  1894,  payable  by  George  Little,  tlie  dcfondiint,  to 
Moses  P.  Little,  or  order,  one  in  six  and  the  other  in  twelve  months 
from  date,  and  by  him  indorsed  to  the  plaintiJOT. 

The  defendant  filed  a  plea,  setting  forth  that  on  the  5th  of  Feb- 
ruary, 1834,  he  was  indebted  to  Moses  P.  Little,  the  payee,  who  is 
still  in  full  life,  and  of  sound  mind,  in  the  sum  of  $2255  69,  and  no 
more— that  it  was  then  corruptly  agreed  between  M.  P.  Little  and 
himself,  that  for  the  forbearing  and  giving  day  of  payment  of  said 
sum,  the  defendant  should  pay  M.  P.  Little  $1000  over  and  above 
the  lawful  interest  upon  said  sum  of  $2255  60— ^nd  that  on  the 
same  day,  in  pursuance  of  said  agreement,  he  executed  and  delivered 
to  M.  P.  Little  the  notes  described  in  the  plaintiflTs  declaration,  and 
included  therein  said  sum  of  $  1000 — all  of  which  ho  ofiered  to  verify 
by  his  own  oath,  in  pursiinnce  of  the  statute.  Wherefore  he  prayed 
a  deduction  of  $3000 — being  three  times  the  amount  of  the  illegal 
interest  so  taken  and  secured. 

The  plaintiff  filed  a  replication,  alleging  that  no  deduction  ought 
to  be  made,  because  he  said  that  the  note  described  in  the  second 
^count  in  the  declaration  was  delivered  to  him  by  M.  P.  Little,  for  a 
valuable  consideration,  and  that  he  received  the  same  in  good  faith, 
and  without  notice  that  it  had  been  given  for  any  usury,  long  before 
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it  was  due,  to  wit,  December  5th,  1834,  which  he  offered  to  verify 
by  his  oath. 

In  support  of  the  replication,  the  plniotiflT  filed  an  affidavit,  setting 
forth  that  on  tho  5th  of  December,  1834,  he  lent  M.  P.  Little  92500, 
for  which  he  took  his  note,  of  that  date;  and,  to  secure  the  same, 
likewise  took  of  him  the  two  notes  of  tlie  defendant,  which  are  the 
subject  of  this  action;  and  that  at  the  time  he  received  them,  and 
until  the  commencement  of  this  suit,  he  had  no  notice  that  the  notes, 
or  either  of  them,  were  given,  in  any  part,  for  usury,  or  other  unlaw* 
fnl  consideration. 

Parker,  C.  J.  It  is  contended  that  the  replication  of  the  plaintifl^ 
in  this  case,  avoids  the  matter  of  the  plea  in  part;  that  is,  in  its 
Telation  to  the  note  described  in  the  second  count;  and  that  the  plea 
being  entire,  and  a  general  answer  to  the  declaration,  the  operation 
of  the  replication,  by  itvoiding  the  plea  in  part,  is  to  avoid  it  entirely. 
Without  stopping  to  inquire  whether  the  principle  upon  which  this 
oljection  is  based  is  not  confined  to  cases  where  the  plea  is  iosnffi* 
dent  in  law,  as  an  answer  to  some  of  the  counts,  and  not  applksUe 
to  cases  where  the  plaintiff,  by  his  replication,  avoids  the  plea,  as 
to  one  or  more  of  the  counts,  but  not  as  to  all,  (Ck>lby  «•  Everett, 
10  N.  H.  Rep.  431,  and  auth.  cited,)  it  is  sufficient  in  thb  case  to 
say,  that  technical  rules  of  special  pleading,  although  they  may 
apply  to  some  extent  in  case  of  this  character,  do  not  govern,  very 
strictly,  pleas  of  usury  under  our  statute.  3  N.  H.  Rep.  1 17,  Cope- 
land  «•  Jones.  In  fact,  no  replication  is  ifecessary  where  the  pkuatiff 
seeks  to  have  the  plea  rejected  because  be  is  a  hima  JUe  indorsee 
for  a  good  consideration,  before  the  tihte  was  due,  without  notice  of 
any  usury.  The  court  will  reject  the  plea,  upon  the  affidavit  of  the 
indorsee,  stating  these  facts.  3  N.  H.  Rep.  110,  Forbes  v.  Marsh. 
It  may,  however,  be  convenient  to  file  a  replication,  and  no  objection 
is  perceived  to  tho  course  adopted  in  this  case. 

The  replication,  standing  by  itself,  surrenders  the  first  note  to  the 
operation  of  the  plea.  Had  the  affidavit  been  filed  without  a  replica- 
tion, the  plaintiff  would  not,  by  his  affidavit,  have  brought  bis  case 
within  the  rule,  so  far  as  that  note  is  concerned.  It  is  not  averred 
in  the  replication,  or  in  the  affidavit  accompanying  it,  that  that  note 
was  negotiated  to  the  plaintiff  before  it  was  due. 

In  relation  to  the  note  described  in  the  second  count,  the  replication 
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alkfges  tliat  it  was  indorsed  and  delivered  to  the  piaiDtiflT,  by  the 
payee,  for  a  valuable  condidenition,  and  that  he  received  it  in  good 
faith,  and  without  notice  that  it  had  been  given  for  any  usury,  long 
before  it  was  due,  to  wit,  Dc*cember  6th,  18d4«  If  the  affidavit  bad 
shown  that  this  was  upon  an  absolute  transfer,  by  which  the  note 
became  the  property  of  the  plniutiflT,  it  would  have  avoided  the  efiect 
of  the  plea  u|K>n  that  note.  But  the  affidavit  states,  that  oo  the  5th 
of  Decentber,  1884,  the  plnintiflT  lent  M.  P.  Little  a  certain  sum,  and 
took  his  note  therefor,  with  these  two  notes  of  the  defendant  as 
security;  and  the  question  arises  nhether  the  transfer  of  this  note, 
as  a  collateral  security  only,  can  prevent  the  defendant  from  availing 
himself  of  the  defence  of  usury,  in  the  same  manner  ho  might  have 
done  if  the  note  had  not  been  indorsed. 

It  has  been  contended  that  a  note  indoived  before  it  is  due,  kt 
consideration  of  the  discharge  of  a  precedent  debt,  is  subject  to  all 
equities  in  the  hands  of  tlie  indorsee  that  it  would  have  been  subject 
to  bad  it  remained  in  tlie  hands  of  the  payee;  although  it  is  admitted, 
that  if  indorsed  in  the  course  of  commercial  transactions  it  would  be 
otherwise.  And  it  is  thereupon  farther  contended,  that  an  indorse- 
ment upon  a  loan  of  money,  or  upon  a  sale  for  money,  stands  like 
an  indorsement  for  a  precedent  debt. 

It  is  not  at  all  clear  that  the  distinction  above  8ag«*e8ted  is  to  be 
sustained  upon  authority.  The  case  Rosa  v.  BrothersoQ,  10  Wend. 
85,  cited  for  the  defendant,  goes  to  the  lull  extent  of  it;  but  that  case 
is  explained,  and  qualified,  in  Smith  v.  Van  Lean,  16  Wend.  659, 
where  it  is  held,  that  **In  an  action  by  a  honafde  holder  of  a  note, 
obtained  before  maturity  by  transfer,  the  maker  cannot  set  off  any 
demand  he  had  against  the  payee  at  the  time  of  the  transfer,  although 
the  note  was  accepted  by  the  hiilder  in  payment  of  a  precedent  debt, 
unless  the  note  was  originally  made  fur  the  accommodation  of  the 
payee,  or  was  satisfied  whilst  in  his  hands,  and  fraudulently  fMit  by 
htm  into  circulation.  Even  then,  the  set-ofiT  is  not  allowable  if  the 
holder  can  prove  that  he  received  it  in  the  usual  course  of  trade, 
paid  value,  parted  with  property,  or  gave  credit  on  the  faith  of  the 
paper  at  the  time  of  tlie  transfer.'' 

As  a  matter  of  principle,  the  distinction  contended  for  cnnnot,  in 
our  opinion,  be  hupported.  The  party  who  takes  a  negotiable  nq^e, 
by  indorsement,  bona  fidty  before  it  is  payable,  in  payment  of  a 
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precedent  debt,  nnd  discharf^es  that  debt,  without  notice  of  any  defence 
existing  against  the  note,  has  as  meritorious  u  case  as  he  who  receives 
the  note  in  paynnent  for  goodti  sold  at  the  time.  2  Peters'  S.  C.  Rep. 
170,  182,  Townsley  p,  Sumrall.  If  it  be  said  that  the  one  parts 
with  his  property  upon  the  faith  of  the  promise  contained  in  the  note 
which  is  received  in  payment  for  the  goods,  it  may  be  answered,- 
that  the  other,  giving  credit  to  the  note,  parts  with  and  discharges 
an  obligation  to  pay  money  j  which  is,  in  contemplation  of  law,  pro^ 
perty  of  quite  as  high  a  character.  He  cannot,  after  sych  payment 
and  discharge,  maintain  nn  action  upon  the  debt  he  has  thus  dis* 
charged,  merely  because  the  maker  of  the  note  he  received  in  pay- 
ment might  have  had  some  defence  against  it  in  the  hands  of  the 
payee  from  whom  he  received  it.  There  is  a  sufficient  consideration. 
He  has  parted  with  a  right.  Something  more  is  necessary  to  enable 
him  to  recover  his  debt  which  he  has  surrendered**  He  may  be 
restored  to  his  right  to  recover  the  anKHint  of  his  debt,  if  the  maker 
avoid^f  the  note  in  his  hands  by  a  defence  which  arose  prior  to  the 
indorsement.  But  the  holder  having  thus  parted  with  his  pro|ierty, 
on  the  faith  of  a  promise  which  the  maker  had  made  negotiable,  and 
which  bore  no  marks  of  dishonour,  the  question  recurs  why  he  has 
not  as  good  and  meritorious  a  title  as  he  who  had  parted  with  mer- 
chandise,  or  incurred  responsibilities,  upon  a  similar  consideration. 
If  the  holder  may,  upon  a  failure  to  recover  the  note  in  the  one  case, 
be  remitted  to  his  original  right,  and  recover  his  deU  against  Ibe 
indorser;  he  may  in  the  other  recover  back  his  merchaiidise,  or  its 
value,  or  the  money  be  has  paid. 

Nor  are  we  aware  of  any  policy  which  should  lead  to  such  a 
distinction.  The  payment  of  a  debt  is,  or  ought  to  be,  as  much  a 
commercial  transaction  as  a  sale  of  goods,  or  a  loan  of  money.  If 
it  is  in  the  usual  course  of  trade  to  purchase,  it  ought  also  to  be  ill 
the  usual  course  of  trade  and  commercial  dealing  to  pay. 

It  might  farther  be  answered,  in  this  case,  that  the  notes  were  not 
transferred  to  the  plaintiffin  payment  of  a  precedent  debt.  It  appears 
from  the  case  that  the  money  was  loaned  by  the  plaintiff  to  M.  P. 
Little  at  the  same  time  that  he  received  the  notes. 

The  plaintiff,  however,  cannot  sustain  his  objection  to  the  reception 
of  the  plon,  for  another  reason.  His  title  to  the  note  is  not  such  as 
to  place  him  within  the  principle,  that  a  bcnajide  holder  of  a  note, 
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transferred  before  it  is  due,  without  Doiice,  takes  it  exempted  from 
defences  which  might  be  made  to  it  in  the  hands  of  the  payee.  lie 
is  not  the  purchaser  of  the  note.  It  is  indorsed  to  him,  but  only  as 
collateral  spcurity.  This  is  not  a  commercial  indorsement,  within 
the  principle.  It  is  an  indorsement  in  pledge  merely.  The  general 
property  still  remains  in  the  payee.  If  it  is  collected,  it  will  pay  so 
much  of  his  debt  to  the  plaintiff.  If  nof,  the  debt  still  remains,  und 
the  loss  is  his  loss,  and  not  that  of  the  plaintiff.  If  the  payee  is 
insolvent,  thQ  plaintiff  may  be  unable  to  collect  his  debt,  ai»d  he  may 
thus  lose  the  amount  of  this  note;  but  he  will  lose  it  on  the  debt  for 
which  this  is  a  collateral  security.  If  the  payee  is  solvent,  or  if.tbe 
plaintiff  can  collect  his  debt  of  him,  the  collection  of  this  note  would 
be  entirely  for  the  benefit  of  the  payee,  and  not  for  the  benefit  of  the 
plaintiff,  notwithstanding  the  indorsement;  and  on  the  payment  of 
the  debt  due  from  the  payee  to  the  plaintiff,  all  right  of  the  latter  in 
the  note  would  be  at  an  end.  The  pliintiff  has  only  a  special  pro* 
perty  in  the  note,  the  general  property  remaining  in  the  payee. 

In  Coddington  v.  Bay,  in  error>  20  Johns.  R.  687,  cited  and 
relied  on  in  10  Wend.  S6^  the  notes  had  been  transferred  as  security 
merely,  for  liabilities  previously  incurred;  and  it  was  held  that  not 
being  received  in  the  usual  course  of  trade,  nor  for  a  present  con- 
sideration, the  indorsees  were  not  entitled  to  hold  them  against  the 
trtie  owner.  Mr.  chancellor  Kent,  in  delivering  his  opinion  in  the 
original  case,  said,  **The  notes  were  not  negotiated  to  them  in  the 
tisual  coarse  of  business  or  trade,  nor  in  payment  of  any  anteeedent 
and  existing  debt,  nor  for  ca^h,  or  property  advanced,  debt  created, 
or  responsibility  incurred,  on  the  strength  and  credit  of  the  notes*** 
5  Johns.  Ch.  R.  57. 

We  have  already  decided,  that  where  a  note  is  thus  indorsed  in 
pledge,  as  a  collateral  security,  the  indorsee  takes  it  subject  to  a 
right  of  the  maker  to  set  off  a  demand  against  the  payee,  due  to 
himself  at  the  time  when  he  received  notice  of  the  indorsement. 
And  this  was  founded  on  the  principle,  that  where  a  note  is  indorsed 
as  n  collateral  security,  the  general  property  remaining  in  theindorser, 
the  indorsee  takes  it  like  a  chose  in  action  not  negotiable,  subject  to 
all  defences  to  which  it  would  be  subject  in  the  hands  of  the  indorser 
at  the  time  when  notice  is  given  of  the  indorsement.  Jenness  s. 
Bean  (10  N.  H.  Rep.  260). 
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But  the  plea  in  this  case  is  insnflkieot,  if  received.  It  states,  that 
the  sum  of  9 1000  is  included  in  the  notes  sued,  fur  forbeanicce  and 
giving  day  of  payment  of  the  sum  of  $2255  69;  but  tliere  is  no 
allegation  that  the  money  forborne,  and  upon  which  the  usury  was, 
by  the  agreement,  to  be  paid,  or  any  part  of  it,  is  included  in  these 
notes.  Nor  is  there  any  thing  in  the  plea  from  which  that  fact 
can  be  inferred.  It  is  settled,  that  the  deduction  can  be  made  only 
from  the  money  which  (brmed  the  subject  matter  of  the  corrupt 
agreement,  or  from  the  interest  of  that  money,  and  not  from  any 
other  debt.     3  N.  H.  Rep.  1S5,  Gibson  v.  Steams. 

Without  entering  into  the  consideration  of  any  other  objections  to 
the  plea,  this  forms  a  sufficient  reason  for  its  rejection.  If  the 
defentlaut  should  verify  it  by  his  oath,  no  judgment  could  be  rendered 
upon  it. 


Goodall  T.  Marshall  (11  N.  Hamp.  Rep.  88). 

Assumpsit,  founded  upon  a  promissory  note,  made  by  AIzo  Rich, 
the  defendant's  intestate,  payable  to  Jeremiah  Jordan,  or  order,  and 
indorsed. 

Rich,  the  intestate,  had  his  domicil  in  Vermont,  and  upon  his  de- 
cease administration  was  taken  upon  his  estate  in  that  governmel^L 
Having  left  property  in  this  state,  an  ancillary  administration  was 
taken  here,  and  the  defendant  appointed  administrator. 

Prior  to  tlie  decease.of  Rich,  the  plaintiff  had  commenced  an  ac- 
tion against  him  in  this  state,  founded  upon,  this  note,  which  was 
pending  at  the  time  of  his  decease. 

The  estate  was  represented  insolvent  in  Vermont,  and  also  in  this 
state,  and  the  plaintiff  presented  his  claim,  for  allowance  by  the  com* 
missioners,  in  both  stales. 

The  commissioners  in  Vermont  allowed  the  claim,  and  the  admin- 
istrators there  excepted  to  the  allowance,  and  filed  their  exceptions 
in  writing  in  the  probate  court.  Whereupon  the  plaintiff  appealed 
to  the  county  court  there,  according  to  the  law  of  that  state,  and 
the  action  there  is  still  [tending  in  that  court. 

The  claim  was  also  allowed  by  the  commissioner  in  this  state; 
and  the  dcibndant,  having  objected  to  the  allowance,  the  plaintiff 
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prosecuted  bis  claim  by  eotering  this  action  in  tbe  cominoD  pleas,  in 
pursuance  of  tbe  statute. 

Tbe  defendant  moved  the  court  to  dismiss  the  action,  alleging, 
and  oftring  to  prove,  that  John  Dewey,  a  citizen  of  Vermont,  was 
the  real  owner  of  the  notct;  and  he  contended  that  it  could  not  be 
presented  or  prosecuted  again«t  the  estate  except  in  Vermont ;  and 
that  if  the  plaintiff  was  the  owner,  the  claim  having  been  preaented 
and  prosecuted  in  Vermont,  it  could  not  be  albwed  in  this  state  also. 

Tbe  plaintiff  denied  that  Dewey  had^ny  interest  in  tbe  note,  and 
contended  that  it  was  a  valid  claim  againut  the  estate,  in  this  state 
and  also  in  Vermont ;  and  the  questions  arising  upon  the  motion 
were  reserved  for  the  conaideration  of  this  court. 

Parker,  C.  J.  The  principal  queations  preaented  by  this  case 
have  not  been  settled  by  any  direct  judicial  decision  here;  and  in- 
volving, as  they  oOeotimes  do,  a  conflict  of  laws,  they  have  elicited 
some  diflerences  of  opinion  elsewhere. 

When  an  individual  dies  possessed  of  estate  in  difii^rent  govern- 
ments, it  seems  to  be  settled,  as  a  geneial  rule,  that  his  personal 
property,  or  movable  estate,  is  to  bo  distributed  among  his  heirs  or 
legateea  according  to  the  law  of  the  place  in  which  be  had  his  domi* 
oil  at  the  time  of  his  decease.     U  Kent*»  Com.  844,  Lee.  37. 

But  the  executor  or  administrator  appointed  in  that  place  cannot, 
by  virtue  of  that  appointment,  pmaecuto  suits  in  any  other  state  or 
^reign  government ;  or  claim  to  be  recognised  there  as  a  repreaent* 
ativ^  of  the  deceased ;  nor  can  he  be  made  answerable,  as  such,  in 
any  state  other  than  that  in  which  he  has  received  letters  of  admin- 
istration, or  done  acts  which  may  subject  him  to  liability  as  execu- 
tor <^  son  tort.  1  N.  H.  Rep.  193,  Sabin  v.  Oilman  ;  2  N.  H.  Rep. 
291,  Thompson  v.  Wilson;  1  Johns.  Ch.  Rep.  153,  Aorrill  «. 
Dickey,  and  cases  cited ;  7  Johns.  Ch.  Rep.  45,  Doolittle  v.  Lewis; 
Story's  Confl.  of  Laws  422. 

It  becomes  necessary,  therefore,  in  order  to  the  due  collection  and 
disposition  of  the  personal  property  which  n^ay  be  led  in  any  other 
government  than  that  oC  the  domicil,  that  an  administration  should 
be  granted  in  pursuance  of  the  laws  of  such  government;  and  this  is 
called  an  ancillary,  or  auxiliary  admiriistmtion. 

That  the  proper  office  of  such  an  administration  is  to  colloct.the 
debts  due  the  deceased  in  that  jurisdiction,  convert  tbe  personal  pro- 
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perty  into  money,  and  upon  a  settlement  of  the  administration  ac- 
count,  to  transmit  tbo  balance  found  in  the  hands  of  the  administra> 
tor,  if  so  directed,  to  the  place  of  the  domicil,  is  generally  admitted. 

That  the  administrator  has,  generally,  no  power  to  dispose  of  the 
real  property,  unless  the  estate  proves  insolvent,  is  also  clear.  Under 
what  circumstances  he  may  obtain  a  license,  and  sell  for  the  pay- 
ment of  debts,  must  depend  upon  the  conclusions  to  be  drawn  res* 
pecting  the  relation  which,  the  ancillary  administration  bears  to  the 
principal  administration,  and  respecting  the  rights  of  the  creditors  to 
demand  payment  of  an  ancillary  administrator,  or  to  have  their 
claims  allowed  against  the  estate  in  his  hands. 

This  is  a  subject  of  some  practical  difficulty.  Whether  the  ancil- 
lary administration  is  to  be  made  an  instrument  for  the  payment  of 
the  debts,  or  any  part  of  them ;  and  if  the  latter,  of  what  part,  has 
been  a  subject  of  considerable  discussion. 

If  the  general  principle,  that  personal  property  follows  the  law  of 
the  place  where  the  owner  has  his  domicil,  and  is  to  be  disposed  of 
and  distributed  according  to  that  law,  was  to  be  applied,  without  ex- 
ception, ID  the  administration  and  settlement  of  estates,  it  would 
seem  to  be  the  proper  office  of  an  ancillary  admioistratioo  to  convert 
the  property  into  money,  and,  aAer  deducting  the  charges  and  ex- 
penses, to  transmit  all  the  residue  to  the  place  of  the  principal  or 
original  administration,  to  be  distributed  by  the  courts  of  that  juris- 
diction, according  to  its  laws,  leaving  the  creditors,  heirs  and  lega- 
tees to  pursue  their  remedy  in  that  forum.  The  law  of  the  domicil 
could  most  readily  and  correctly  be  administered  in  its  own  tribunals, 
and  the  property,  when  converted  into  money,  could  easily  be  trans- 
mitted there. 

But  it  has  been  thought  that  this  course  would  impose  an  unne- 
cessary hardship  upon  creditors  who  were  citizens  of  the  government 
where  the  ancillary  administration  existed ;  and  it  seems  to  be  gene- 
rally settled  that  the  debts  due  to  such  citizens  should  be  paid  by  the 
ancillary  administrator — the  surplus  only  being  transmitted  to  tlie 
place  of  the  principal  administration — and  that  in  case  of  insolvency 
the  assets  in  his  hands  are  to  be  distributed  among  them.  Vide  2 
Kent's  Com.,  Lee.  37;  Story's  Confl.  422;  8  Pick.  R.  145,  Dawes 
V.  Head. 

Some  opinions  exclude  all  other  creditors  from  having  their  debts 
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allowed  and  paid  in  the  place  of  the  aocillarj  adnuoistratioii. 
7  Venn.  R.  188,  Hunt  v.  Fay— Mr.  Juttioe  Mattocka  dU$eniimg. 
The  point  of  the  decUion  in  that  caee,  bowefer,  was,  that  the  dahn 
of  the  creditor  was  barred  bj  a  neglect  to  present  it  in  this  state, 
under  the  principal  administration ;  which  also  was  not  the  onani- 
mous. opinion  of  the  court     And  see  8  Pick.  479,  Davis  a.  EsCey. 

It  is  apparent,  that  so  far  ns  creditors  are  permitted  to  prosecute 
their  clainM  against  the  ancillary  administrator,  or  the  property  in 
his  hands,  an  exception  must  be  made  to  the  application  of  the  law 
of  the  domicil  of  the  late  owner.  If  the  debts  are  provided  for  in  the 
place  of  the  ancillary  administration,  the  mode  of  payment  under 
that  administration  must  be  regulated  by  the  lex  loci  rei  $iim.  In 
the  case  of  immovable  property,  the  claimant,  or  heir,  whether  ha 
derives  his  title  through  an  intestacy,  or  as  devisee  under  a  will,  can 
take  only  according  to  that  law.  Story's  Confl.  410.  And  in  the 
case  of  insolvency,  the  creditors  can  reach  the  real  property  for  the 
satbfaction  of  their  debts,  only  through  the  instrumentality  of  the 
same  law. 

With  respect  to  movable  property,  as  the  title  to  it  is  subject  to  be 
modified,  controlled  and  limited  by  every  nation,  as  it  may  think 
proper,  with  reference  to  its  own  institutions,  and  its  own  policy, 
and  the  rights  of  its  own  subjects ;  and  as  no  nation  is  un^r  any 
obligation  of  comity  to  enforce  foreign  laws  prejudicial  to  its  own 
rights,  or  those  of  its  own  subjects  (Story's  Confl.  421 )  it  folbws, 
that  so  far  as  an  administration  is  had  of  the  property  in  any  parti- 
cular government,  it  must  be  according  to  the  lex  loei.  This  is  uni* 
fbrmly,  and  it  may  be  said  necessarily  so  in  the  granting  of  the  ad- 
ministration, the  collection  of  the  debts  due  the  estate,  the  conversion 
of  the  property  into  money,  and  the  settlement  of  the  account  of  ad- 
ministration. No  nation  or  state  is  believed,  in  these  particulars,  to 
act  with  reference  to  the  foreign  law  of  the  domicil  of  the  deceased. 
Thus  far  the  proceedings  are  analogous  to  laws  regulating  the 
remedy ;  or  it  may,  perhaps;  with  more  propriety  be  said  that  those 
proceedings,  so  far  as  they  look  to  the  payment  of  debts,  are  pro- 
ceedings to  enforce  the  remedy. 

And  the  same  law  must  govern  the  distribution  of  the  assets,  in 
the  payment  of  debts.  If  there  be  any  conflict  in  the  laws  of  the 
two  places,  the  govenuncnt  which  provides  for  and  sustains  the  an- 


Digitized  by  LjOOQIC 


SELECTED   AMERICAN    CASES.  471 

ciliary  administratioD,  if  it  retains  the  assets  for  distribution  among 
those  of  its  own  citizens  who  are  creditors  of  the  estate,  will  of  course 
provide  for  their  payment  according  to  its  own  laws.  There  can 
be  no  reason,  thus  far,  for  the  intervention  or  administration  of  any 
foreign  law.  Had  those  creditors  pursued  the  property  within  their 
own  government,  in  the  lifetime  of  their  debtor,  it  must  have  been 
accorrling  to  the  law  of  that  government,  excluding  any  preferences, 
or  rules  for  distribution,  prescribed  by  the  lex  domcilii;  and  the 
same  application  of  tlie  law  may  well  continue  after  the  decease. 

Nor  do  we  see  any  reason  why  a  different  rule  of  payment  or  dis* 
tribution  should  be  adopted,  if  the  creditors  of  other  states  or  nations 
are  permitted  to  come  with  their  claims,  and  to  seek  satisfaction  out 
of  the  funds  in  the  hands  of  the  ancillary  administrator.  If  the  law 
of  the  domicil  recognised  and  'provided  for  preferences  of  one  class 
of  creditors  over  another;  as,  for  instance,  if  by  that  law  the  creditors 
by  specialty  were  firsr  to  be  paid,  while  the  lex  loci  required  the 
payment  of  nil  creditors  equally ;  the  courts  of  the  place  of  the  ancil- 
lary administration  could  not  be  required,  upon  i^ny  principle  of 
comity,  to  administer  the  foreign  law,  and  to  provide  for  such  pre* 
ferences,  to  the  prejudice  of  their  own  citizens,  claiming  under  their 
own  laws.  Nor  could  they  be  asked  to  administer  the  foreign  law 
among  their  own  citizens,  by  giving  a  preference  of  payment  to  those 
of  them  who  were  creditors  by  specialty.  This  conclusion  seems  to 
be  sustained  by  the  general  current  of  authorities  in  this  country. 
Story's  Confl.  439,  and  cases  cited. 

The  ancillary  administration,  therefore,  operating  only  upon  the 
property  within  that  jurisdiction,  is,  throughout  its  whole  proceedings, 
so  far  as  cr(*ditors  are  concerned,  to  be  governed  by  the  law  of  the 
place.  The  property  which  is  subjected  to  it,  notwithstanding  it  is 
movable,  no  longer  follows  the  law  of  the  late  domicil  of  its  former 
possessor,  except  in  regard  to  the  balance  which  may  be  in  the  hands 
of  the  ancillary  administrator,  after  the  payment  of  the  debts;  and 
this  will  be  subjected  to  the  law  of  that  domicil,  either  by  being 
transmitted  to  the  place  of  the  domicil;  or,  if  special  circumstances 
require  it,  by  o  decree  of  distribution,  according  to  that  law,  in  the 
forum  of  t!ie  ancillary  administration.  It  seems  to  be  settled  that 
this  latter  c<»iirse  is  within  the  discretion  of  the  court.  1  Mason's 
R.  40d,  Hurvey  v.  Richards;  2  Kent's  Com.,  Lcc.  37;  11  Mass.  R. 
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256,  SiemHi  v.  Ga.vlord;  S  Pidu  R.  144,  Dftwv-sv.  BomI;  6  Yens. 
R.  974,  Hdra  oTPorter  •.  Hejdoek;  7  N.  a  Bflf.  508,  Ueydoek'a 
appesL    See,  abo,  8  MaH.  it  506;  9  MaH.  R.  SS7. 

This  siiowB,  rerj  coociuMyely,  tlMt  tke  potitaoii  asiHBed  io  Dawes 
9.  Bead,  8  Pick.  141,  tlHU.tke  ancillary  adaMoutfalor  *^'m  oolj  tke 
deputy,  or  ageot,  of  tbe  ezecmor  abcead,"  nmii  be  leoeived  witk 
▼erj  great  qoalificatioa  at  leaaL  He  reoeifet  his  autboritj,  not 
firoin  tbe  ezeetitor,  but  under  a  difietem  bw.  He  admunrtwa  tbe 
eetale  Urbicb  comet  to  bb  baoda,  up  to  tbe  laal  eettleaMnt,  under  a 
diflerent,  and  perhaps  conflicting  bw  frooi  tbat  under  wbicb  tbe 
eieeulor  acts ;  and  he  b  in  no  way  subject  to  tke  orders  of  tbe 
eiecator  in  tbe  peribrmance  of  bb  duties.  He  nay,  ii  b  true,  he 
answerabb  to  bim  through  tbe  operation  of  tbe  administration  bond, 
fer  tbe  babnce ;  and  perhaps  lor  nial^oiioi«tration ;  and  there  may 
be  a  priTity  between  them  to  a  certain  eitent,  but  tbe  eonsidaration 
of  tbat  b  not  important  at  tbe  present  time.    • 

As  tbe  movabb  property  must  be  administered  according  to  tbe 
Ux  loci  ret  ntm^  until  it  comes  to  tbe  disposition  of  tke  babnce  in 
tbe  bands  of  the  administrator,  b  there  any  sound  leaaon  why  a 
^stinction  should  be  made  between  creditors,  citiaens  of  tbat  place, 
and  those  who  reside  in  other  govemroentst  Or,  in  other  words,  shall 
tbe  government  which  administers  the  property  within  its  jurisdiction, 
and  causes  that  administration  to  enure  for  tbe  benefit  of  its  own 
dtixens,  exclude  tbe  citizens  of  other  states  from  a  participation  in 
it,  by  refusing  to  entertain  their  claims!  \ 

The  first  answer  to  tbb  question  may  be  drawn  from  a  consider- 
ation of  the  stale  of  the  bw  rebtiog  to  the  remedies  of  the  creditors, 
preceding  the  death  of  their  debtor.  It  would  not  perhaps  be  too  much 
to  say,  that  there  b  no  nation,  possessing  just  claims  to  beregarded 
as  a  civilized  government,  in  which,  during  a  time  of  peace  and 
friendly  relations,  tha  suljects  or  citizens  of  a  foreign  state  are 
excluded  from  pursuing  simlbr  remedies  for  the  collection  of  debts 
to  those  provided  for  its  own  subjects.  It  b  sufficient  that  no  such 
exclusion  is  known  to  the  common  bw,  nor  to  the  statutes  of  England 
or  those  of  the  several  United  States.  So  far  as  regards  the  relations 
of  the  latter  to  each  other,  any  attempt  at  such  exclusion  is  prohibited 
by  the  clauKe  of  the  constitution  of  the  United  States  h  hich  provides 
that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
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immunities  of  citizens  in  the  several  states.  If  the  creditors  of  the 
domicil  may  pursue  the  property  of  the  debtor  in  hh  lifetiine,  in 
another  government,  equally  with  the  citizens  of  the  government 
where  the  property  is  situated,  no  sound  reason  suggests  itself  why 
they  should  be  debarred  of  a  remedy,  and  the  property  be  appropri- 
ated exclusively,  or  in  the  first  place,  to  the  satisfaction  of  tlie  credi- 
tors in  the  latter  governnienty  on  bis  dect^ase.  Even  if  by  permitting 
them  to  come  in,  the  property  may  be  insufficient  to  pay  all,*  and  the 
creditors  in  the  government  where  the  pro|)erty  is  situated  be  tliereby 
compelled  to  resort  to  the  principal  administration,  where  the  debtor 
had  his  domicil,  or  to  lose  their  debts,  or  a  portion  of  them;  this  re- 
sult is  no  other  than  might  have  been  attained  in  the  liletimaoT  the 
debtor,  by  his  withdrawal  of  the  property  from  their  jurisdictbn. 

Another  answer,  and  one  which  seems  entitled  to  weight,  is  fur- 
nished by  the  considerations  to  which  we  have  before  adverted,  show- 
ing that  the  ancillary  administration,  so  far  as  creditors  are  con- 
cerned, is  to  be  governed  by  the  lex  locL  If  no  regard  is  had  to  the 
place  of  residence  of  tlie  deceased,  in  the  marshalling  of  the  assets^ 
and  the  payment  of  the  debts,  no  good  reason  occurs  to  us  why  any 
regard  should  be  had  to  the  place  of  residence  of  the  creditors,  in  the 
allowance  of  the  claims. 

And  besides,  it  b  not  quite  clear,  in  cases  of  actual  insolvency, 
where  there  is  sufficient  personal  property  in  the  hands  of  the  ancil- 
lary administrator  to  pay  the  debts  due  there,  that  the  other  creditors 
can  reach  the  real  estate,  if  any,  in  that  place,  except  by  presenting 
their  claims  there,  and  having  them  allowed,  in  due  course,  on  a 
representation  of  insolvency.  By  the  law  of  this  state,  lands  are 
charged  with  the  payment  of  debts,  and  an  execution  issuing  against 
the  goods  and  estate  of  a  person  deceased,  in  the  hands  of  his  execu- 
tor or  administrator,  may  be  extended  upon  lands  which  were  of  the 
deceased.  2  N.  H.  Rep.  341,  Mead  v.  Harvey.  And  the  adminis- 
trator may  sell  the  lands,  under  a  license,  for  the  payment  of  debts, 
if  they  are  necessary  for  that  purpose,  whether  the  estate  be  solvent 
or  insolvent.  N.  H.  Laws  335.  But  if  there  is  sufficient  personal 
estate  here  to  pay  all  the  demands  against  the  estate  which  miy  be 
prosecuted  or  allowed  here,  it  may  admit  of  question  whether  license 
can  be  granted, on  a  representation  that  the  estate  is  insolvent  under  the 
administration  of  the  place  of  the  domicil.    If  the  ancillary  adininis- 
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Iretor  has  sold  real  estate,  he  may  be  required  to  pay  over  any  bal^ 
aoce  of  the  proceeds  remaiaiDg  id  his  bands  to  the  priocipal  admiois- 
trator,  or  to  account  for  such  balance  hiinsieir,  in  the  settlennent  of 
Ills  accounts  in  the  place  of  the  domicil,  if  he  happen  to  be  adminis* 
tiator  there  also.  6  VemioDt  R.  874 ;  7  N.  H.  Rep.  496;  10  Pick. 
R.  78,  JennisoD  9.  Hapgood;  8  N.  U.  Rep.  494,  Judge  of  Probate 
«•  Heydock. 

And  fartbermore,  thif  creditors,  where  the  ancillary  administration 
eiists,  ai«  D  t  bound  to  present  or  prove  their  claims  in  that  place, 
but  may  rely  upon  their  jemedy  in  the  place  of  the  donoicil  alone,  if 
they  so  elect. 

For«tJiese  reasons  we  are  of  opinion  that  where  a  person,  domiciled 
in  another  government,  dies,  leaving  property  in  this  state,  and  an 
ancillary  administration  is  taken  hei-e,  and  the  estate  represented  in- 
aolvent,  all  the  creditors  of  the  deceased  are  entitled  to  prove  their 
claims  against  the  estate  here,  and  to  have  it  appropriated  in  satis- 
faction  of  their  demands. 

We  are  aware  that  the  result,  thus  attained,  will  not  place  the 
rights  of  the  creditors,  in  a  state  where  an  ancillary  administration 
exists,  precisely  on  the  same  footing  on  which  they  might  have  stood, 
with  reference  to  the  other  creditors,  had  their  debtor  in  his  lifetime 
Ijeen  declared  a  bankrupt,  in  the  place  of  his  domicil.  In  that  case 
the  established  law  of  the  United  States  set^ms  to  be,  that  the  credit- 
ors of  the  place,  other  than  that  of  the  domicil,  may  resort  to  the 
property  there,  without  regard  to  proceedings  in  binkruptcy;  and 
that  they  may  appropriate  it,  or  so  much  of  it  as  is  necessary,  to  the 
payment  of  their  debts.  5  N.  H.  Rep.  213,  Saun3ers  v.  Williams, 
and  cases  cited. 

The  propriety  of  this  American  rule,  as  it  has  been  called,  autho- 
rizing the  foreign  creditors,  in  the  case  of  bankruptcy,  to  appropriate 
the  property  to  the  pa^^meat  of  their  debts,  according  to  the  lex  /art, 
instead  of  sending  it  to  the  place  of  the  domicil,  to  be  there  distributed 
under  the  proceedings  in  btmkruptcy,  has  been  strongly  inipugned 
by  Mr.  chancellor  Kent  and  Mr.  justice  Story,  although  they  admit 
it  to  be  the  settled  rule  and  policy  here.  If  their  views  are  conect, 
and  if  the  disposition  of  the  movable  property,  situate  in  a  foreign 
government,  on  the  decease  of  the  owner,  ought  to  be  founded  on 
similar  principles,  then  the  result  would  seem  to  be  tliut  no  debts 
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should  be  paid  through  the  agency  of  the  ancillary  administration ; 
but  that  all  the  proceeds,  after  de«lurting  the  expenses  of  the  admin- 
istration its(;ir,  should  be  transmitted  to  the  place  of  the  principal 
administration,  and  all  the  creditors  be  compelled  to  resort  thiiher 
for  their  satisfaction.  But  a  universal  consent  to  this,  as  the  rule, 
is  not  to  be  expected ;  the  aurhorities  having  already  settled,  that  the 
creditors,  where  the  property  exist.o,  shall  not  be  cdmpeilcd  to  resort 
to  the  place  of  the  principal  adminisr ration. 

It  ia  true  that  the  rule  just  adverted  to,  allowing  the  creditors  of 
the  place  where  the  property  is  situated  to  appropriate  it,  so  far  as 
is  necessary,  to  the  payment  of  tlieir  debts,  in  cases  of  bankruptcy, 
might  be  applied,  through  the  agency  of  an  ancillary  administfution, 
to  the  satisfaction  of  the  same  class  of  creditors,  and  to  the  exclusion 
of  othe/8,  after  the  decease  of  their  debtor.  But  although  it  is  very 
desirable  that  rules  regulating  the  rights  of  creditors  should  be  simple 
and  uniform,  so  fur  as  may  be,  and  that  anak^ous  cases  should  be 
governed  by  rules  having  as  great  an  analogy  to  each  other  as  the 
cases  they  govern  have  to  one  another;  still  we  think  there  are 
sound  reasons  why  this  rule,  which  thus  prevails  in  bankruptcy, 
should  not  be  applied  to  the  settlement  of  estates,  even  if  the  estates 
be  in  fact  insolvent.  In  the  first  place  the  rule  itself,  which,  in 
bankruptcy,  permits  the  creditors  in  a  foreign  government  to  seize 
upon  the  property  there,  (although  it  has  much  of  |K>licy  to  justify 
it,  in  the  protection  it  gives  to  the  citizens  of  the  government  in 
which  the  property  is  found,  and  from  which  it  must  be  carried  in 
order  to  be  distributed  under  tlie  bankruptcy,)  would  not  commend 
itself  to  an  enlightened  jurisprudence,  which  could  protect  and  provide 
for  the  interests  of  all  the  creditors.  There  are  several  reasons  why 
this  rule  may  \^  justified,  as  one  of  policy,  in  the  existing  state  of 
things.  The  property  so  situated  would  have  been  liable  to  the 
satisfaction  of  creditors  there,  through  the  Agency  of  their  own 
tribunals,  in  the  lifctimeof  their  debtor — the  tribunals  of  the  country 
where  it  is  situated  cannot  administer  the  law  under  which  the 
debtor  is  declared  bankrupt,  or  insolvent;  nor  is  provision  usually, 
if  ever,  made  for  auxiliary  proceedings  in  insolvency — the  creditors, 
in  the  government  of  the  domicil,  may  well  be  bound  by  the  law 
which  their  own  Ic^islaiure,  or  lawgiver,  has  provided  for  them; 
and  not  be  permitted  to  resort  to  foreign  tribunals,  to  obtain  prefer- 
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encet  io  cases  where  their  own  laws  have  declared  that  the  proceed* 
logs  of  their  debtor  ought  to  be  arresred,  and  his  property  divided 
among  his  creditors.  It  is  only  by  these,  and  other  reasons  of  a 
similar  character,  that  the  rule  in  cases  of  bankruptcy  can  be  made 
entirely  satisAictory,  if  even  these  can  make  it  so. 

But  some  of  these  reasons  have  little,  if  any  application,  in  cases 
where  the  debtor  is  dead,  and  where  the  laws  of  the  several  states, 
in  which  his  property  is  situated,  provide  for  the  collection  of  the 
assets  by  an  administration,  and  also  for  the  payment  of  the  debts. 
Especially,  it  cannot  be  said,  in  such  cases,  that  the  creditors  of  the 
place  of  the  domicil  ought  to  be  bound  to  the  action  of  their  own 
tribunals,  and  nqt  permitted  to  go  abroad  and  avail  themselves  of 
another  administration,  for  the  purpose  of  obtaining  satisfaction. 

The  next  question  is,  whether  the  fact  that  the  plaintiff  has  pre- 
sented his  claim  in  Vermont,  and  that  proceedings  are  now  pending 
there  for  its  allowance  against  the  estate,  under  the  principal  ad- 
ministration, can  avail  to  defeat  the  claim  here. 

The  mere  pendency  of  a  suit  in  that  state  would  have  been  no 
bar  to  an  action  brought  here;  against  the  intestate,  in  his  lifetime. 
9  Johns.  R.  221,  Brown  «.  Joy ;  6  N.  H.  Rep.  S25,  Weeks  «.  Person. 
And  tliere  is  as  little  reason  why  the  mere  pendency  of  proceedings 
against  his  estate,  in  another  slate,  should  (brm  a  bar  to  the  allowance 
of  his  claim  against  the  estate  in  this  jurisdiction. 

But  we  do  not  place  our  decision  upon  this  ground  alone.  The 
considerations  already  suggested  indicate  our  opinion,  that  where 
an  estate  b  represented  insolvent,  all  the  creditors  may  pursue  their 
claims,  and  have  them  allowed,  in  every  government  where  admin- 
tration  is  taken;  for  the  purpo($e  of  availing  themselves  of  all  the 
estate  of  their  debtor,  until  they  have  obtained  payment  of  their  debts. 

In  the  view  we  have  thus  taken  of  the  matter,  it  is  wholly  immaterial 
whether  the  plaintiff  is  the  absolute  owner  of  the  demand,  or  whether 
he  holds  it  in  trust  for  Dewey,  as  alleged  by  the  administrator. 

A  final  njudication  upon  the  mode  and  manner  of  distributing  the 
assets,  where  there  is  more  than  one  administration,  and  an  actual 
insolvency,  is  not  neccs»irily  involved  in  this  case,  except  that  it 
follows  as  a  consequence  from  the  principles  stated,  that  there  is  to 
be  a  distribution  among  the  crrditoris  who  prove  their  claim.<«,  under 
the  ancillary  adminislnilion.    That  the  court  there  cannot  distribute 
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directly  to  any  creditors  except  those  who  present  their  claims,  in 
due  course,  for  settlement,  is  very  clear.  Whether,  in  making  this 
distribution,  regard  is  to  be  had  to  i^ny  other  claims,  seems  not  to 
be  fully  settled.  In  Dawes  v.  Head,  before  referred  to,  an  opinion 
is  expressed  that  the  proper  course  is  to  make  a  pro  rata  distribution 
among  the  creditors,  citizens  of  that  state,  having  regard  to  all  the 
assets  in  the  hands  of  the  principal,  ds  well  as  in  those  of  the  ancillary 
administrator;  and  having  regard  also  to  the  whole  debts,  which  by 
the  laws  of  either  country  are  payable  out  of  those  assets,  ** dis- 
regarding any  fanciful  preferences  which  may  be  given  to  one 
species  of  debt  over  another,''  &c.  It  is  farther  said,  **the  admin* 
istrator  here  should  be  held  to  show  the  condition  of  the  estate 
abroad,  the  amount  of  property  subject  to  debts,  and  the  amount  of 
debts,  and  a  distribution  could  be  made  upon  perfectly  fair  and 
equitable  principles."  In  Davis  «.  Estey,  8  Pick.  R.  47*5,  the  prin- 
ciple was  directed  to  be  applied,  in  the  satisfaction  of  •  judgment 
rendered. 

Cases  may  exist  in  which  this  will  prove  a  perfectly  siitisfactory 
rule,  and  accomplish  an  equal  distribution,  among  all  legaHy  entitled. 
But  in  other  cases  there  may  be  great  difficulty  in  its  application. 
It  holds  the  ancillary  administrator  to  furnish  evidence  which  he 
may  have  no  means  of  procuring,  for  he  has  no  control  over  the 
principal  administrator.  It  may  not  accomplish  the  equality  which 
is  the  great  object  to  be  attained  by  it;  for  if  the  estate  in  the  hands 
of  the  principal  administrator  is  greater  in  proportkm  to  the  claims 
there  to  be  paid,  than  that  in  the  hands  of  the  ancillary  administrator 
in  proportion  to  the  claims  allowed  under. that  administration,  no 
decree  can  be  made  under  the  latter  which  will  give  the  creditors 
there  a  pro  rata  distribution,  unless  their  claims  have  been  allowed 
under  the  principal  administration  also.  It  is  only  when  the  funds 
collected  under  the  ancillary  administration  will  give  the  creditors 
in  that  government  as  great  a  shaie  as  the  others,  that  the  equality 
sought  is  to  be  attained  by  that  process.  Another  objection  is,  that 
if,  by  the  laws  of  other  goveinments,  there  are  **  fanciful  preferences" 
existing  there,  the  rule  cannot  be  made  reciprocal  in  its  operation; 
for  in  a  case  in  which  the  ancillary  administration  exists  there,  and 
the  principal  one  in  a  slate  where  by  the  laws  there  is  to  be  an  equal 
distribution,  the  courts  in  which  the  ancillary  administration  proceeds 
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moit  give  eflact  to  the  preferenoee  there  allowed,  wh^ber  they  are 
Forded  as  ftociful  or  otherwise;  and  in  that  case  tbe  surplus  of 
the  assets,  orer  and  above  the  rateable  share  of  the  creditors  there, 
will  not  be  traosroitted  to  the  place  of  the  principal  administratioo, 
that  the  creditors  there  migr  have  an  equal  share.  Besides,  if  there 
is  any  thing  here  which  should  be  distributed  with  reference  to  tbe 
laws  of  another  government,  or  with  reference  to  the  property  which 
is  to  be  disposed  of  by  the  operation  of  those  laws,  we  can  hardly 
r^rd  the  preferences  they  give  as  fendful,  or  disregard  the  kiws 
themselves,  while  we  take  into  account  tbe  property  on  which  they 
are  to  act. 

It  will  deserve  ferther  consideration,  when  a  case  arises  which 
shall  require  it,  whether  it  is  not  the  better  rule  to  distribute  the 
assets,  under  the  ancillary  administration,  among  all  those  who  have 
entitled  themselves  to  payment,  or  a  dividend,  there,  without  reference 
to  the  amount  of  the  estate,  or  claims  elsewhere.  So  long  as  it  is 
open  fi>r  all  to  present  and  prove  their  claims,  this  rule  will  provide 
for  as  equal  a  distribution  as  tbe  laws  permit.  If  creditors  feil  of 
oblaining  a  full  share,  through  their  own  laches,  they  will  have  no 
cause  of  complaint,  v 

It  msy  be,  that  upon  the  final  distribution  in  the  place  of  the 
dnmicil,  among  the  creditors  who  have  .pursued  their  claims  there, 
such  regard  should  be  had  to  the  dividends,  or  payrpents,  which 
have  been  received  in  the  place  oC  the  ancillary  administration,  as 
to  distribute  the  assets,  as  fer  as  possible,  among  those  entitled 
according  to  the  law  of  the  domicil.  Regard  is,  of  course,  to  be  had 
to  such  payments  fer  enough  to  provide  that  ho  creditor  sholl  receive 
more  than  his  whole  demand,  by  means  of  having  had  it  allowed  in 
diflerent  jurisdictioos.  But  we  may  well  dismiss  the  ferther  discussion 
of  this  matter  at  the  preseot  time. 


Fletcher y  administrator^  v.  Orover  (11  N.  Hamp.  Rep.  869). 

AssvMPsrr,  fer  money  paid,  laid  out  and  expended. 

This  cause  came  befere  this  court  upon  the  fellowing  agreed 
statement  effects:  In  1835,  or  1836,  the  defendant  and  William 
Abbot  purchased  a  house  and  land  of  John  J.  Ayer,  in  Concord,  and 
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took  a  conveyance  of  it.  They  mortgaged  the  house  and  land  to 
Ayer,  to  secure  the  payment  of  their  joint  note  for  (800,  gi^en  to 
Ayer  for  a  |>art  ofthe  price  of  the  land  purchased,  and  also  mortgaged 
the  same  to  the  N.  H.  Savings  bank,  to  secure  the  payment  of  their 
joint  note  for  (2000,  for  money  by  them  had  of  said  Savings  bank, 
and  by  them  paid  to  Ayer. 

Abbot  died;  his  estate  was  administered  by  the  plaintiff,  and 
represented  insolvent.  Tho  notes  given  to  Ayer  and  the  Savings 
bank  were  presented  to  the  commissioner  on  Abbot's  estate,  and  by 
him  allowed ;  the  former  amounting  to  9  916,  and  the  latter  to  9  2080, 
and  on  those  notes,  thus  presented  and  allowed,  the  judge  of  probate, 
by  decree,  ordered  certain  dividends  to  be  paid,  viz.  on  the  note  to 
Ayer,  996  25,  and  on  that  to  the  Savings  bank,  (218  57,  which 
sums  having  been  afterward  paid  by  the  plaintiff,  this  suit  was  brought 
to  recover  contribution  of  G rover,  to  the  extent  of  one  half  of  the 
several  sums  thus  paid,  and  interest  from  the  time  of  the  payment. 

The  balance  of  the  note  to  Ayer,  and  of  the  note  to  the  Savings 
bank,  still  remains  due,  and  Grover  liable  therefor. 

It  was  agreed,  that  if,  upon  the  foregoing  sla.tement  of  (acts,  the 
court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
judgment  should  be  rendered  in  bis  favour,  for  the  sum  claim^  and 
his  costs;  otherwise,  that  judgment  should  be  rendered  for  the  defend* 
ant,  for  his  costs. 

Woods,  J.  This  is  an  attempt,  by  the  representative  of  one  joint 
debtor,  to  recover  of  another  joint  debtor  a  sum  of  money,  which  he 
alleges  he  has  been  compelled  to  pay,  and  has  paid,  for  that  other; 
claiming  a  right,  under  the  circumstances  of  the  case,  to  recover  a 
moiety  of  the  sums  by  him  paid,  as  foifnd  by  the  case,  on  account  of 
the  joint  liability  of  the  intestate  and  defendant. 

It  appears  from  the  case,  that  the  intestate  and  the  defendant  were 
joint  debtors,  in  two  several  sums,  amounting  in  the  whole  to  the 
sum  of  (2996,  which  sums  were  allowed  by  the. commissioner  of 
insolvency,  against  the  estate  of  Abbot,  the  intestate;  and,  upon  the 
decree  of  a  dividend  by  the  judge  of  probate  among  the  creditors  of 
the  estate,  the  plaintiff  was  ordered  to  pay,  and  did  pay,  on  said 
allowances,  the  sum  of  $31482,  and  to  recover  one  half  of  that  sum 
this  suit  was  brought. 

And  the  questioli  that  arises  upon  the  case  is,  whether  the  plaintiff 
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is  entitled  to  such  recovery,  it  appeoring  that  the  plaintiflT,  out  oftlie 
assets  of  the  estate  of  the  intestate,  has  paid  less  than  one  halfofthe 
amount  of  the  joint  debt  of  the  intestate  and  defendant.  It  b  a  ques- 
tion of  contribution  among  joint  promissors. 

The  doctrine  of  contribution  b  the  result  of  general  equity,  on  the 
ground  of  equality  of  burthen  and  benefit;  and  b  equally  so  among 
principals,  as  among  sureties.  1  Maddock*s  Chancery  235-6,  and 
note  (2). 

In  the  opinion,  in  Campbell  «.  Mesier,  4  Johns.  Ch.  R.  884,  that 
most  learned  and  profound  jurist,  Mr.  chancellor  Kent,  has  discussed 
the  doctrine  of  contribution,  in  its  great  variety  of  application,  with 
hb  accustomed  accuracy  and  ability ;  and  affirms  that  it  is  ^  founded 
not  on  contract,  but  on  the  principle,  that  equality  of  burden  as  to  a 
common  right  is  equity;'^  that  ^* contribution  depends  rather  upon  a 
principle  of  equity,  than  upon  contract;",  and,  that  ^the  obligation 
arises,  not  from  agreement,  but  from  the  nature  of  the  relation,  or 
quam  ex  eoniracht.^ 

Mr.Justioe  Story,  in  his  commentaries  on  equity,  (StcNry's  Com. 
on  Eq.  471-2)  in  treating  of  the  doctrine  of  contribution  among 
sureties,  says,  **In  cases  of  this  sort,  the  surety  who  has  paid  the 
whole  is  entitled  to  receive  contribution  from  all  the  others,  for  what 
be  has  done  in  relieving  them  from  a  common  burthen;  as  all  are 
equally  bound  and  are  equally  relieved,  it  seems  but  just  that  in  such 
case  all  should  conti ibute  in  proportion  towards  the  benefit  obtained 
by  all." 

In  ezparte  6iffi>rd,  (6  Vesey  805,)  lord  Bldon  held,  that  a  discharge 
of  one  surety  did  not  discharge  the  other  sureties;  and  that,  as  each 
surety  was  bound  to  contribute  his  share  towards  the  general  payment, 
no  one  could  recover  over  against  another  who  had  been  discharged, 
unless  for  the  eicess  paid  by  him  beyond  hb  due  proportion.  The 
creditor  might,  therefore,  accept  a  compensation  from  one  surety, 
and  still  proceed  against  another  to  recover  hb  full  proportion  of  the 
original  debt,  without  deducting  the  composition  paid,  if  it  did  not 
exceed  the  proportion  for  which  the  surety  was  originally  liable. 

In  Stirling  v.  Forrester,  8  Bligh's  R.  591,  lord  Redesdale  said: 
**if  the  creditor  discharges  one  of  the  co-parceners,  he  cannot  proceed 
for  the  whole  debt  against  the  others;  at  most,  they  are  only  bound 
for  their  proportion." 
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And  Mr.  justice  Story,  referring  to  the  doctrine  of  the  case  of 
Stirling  v.  Forrester,  says:  **lhe  same  principle  would  apply  to  co- 
sureties."    1  Story*8  Com.  on  Eq.  477-8,  note  3. 

And  in  the  same  note  that  learned  jud^e  most  distinctly  asserts 
and  maintains  the  accuracy  and  soundness  of  the  doctrine  of  the 
.case  of  exparle  GiflTord. 

Pothicr  also,  (Poth.  on  Oblig.  n.  5'il)  maintains  the  doctrine  that 
a  discharge  of  one  surety  discharges  the  other  sureties  for  such  pro- 
portion of  the  debt  only,  as,  upon  payment  of  the  whole  debt,  they 
could  have  had  recourse  to  him  for. 

Iq  Batchelder  v.  Fisk,  17  Mass.  R.  464,  it  was  held  that  in  the 
case  of  an  assignment  of  property  from  the  principal  to  a  surety,  for 
the  purpose  of  indemnifying  him  in  part,  such  assignment  will  enure 
to  the  benefit  of  all  the  sureties,  and  that  a  plaintiff  who  has  received 
money  from  sucli  a  fund  can  only  recover  from  his  co-sOreties  tbeir 
just  proportions,  or  aliquot  parts,  of  the  sum  he  may  have  paid  beyond 
the  sum  so  received  from  the  property  assigned. 

The  general  doctrine  deducible  from,  and  the  general  position  to 
be  laid  down,  based  upon  and  sustained  by  the  well  established 
authorities  on  this  subject,  would  seem  to  be,  that  where  joint  pro- 
roissors,  or  co-sureties,  have  received  equal  benefits,  or  been  relieved 
from  common  burthens,  neither  shall  recover  over  against  another, 
unless  for  the  excess  paid  by  him  beyond  his  due  proportion,  or 
equal  share. 

It  appears  from  this  case,  that  the  intestate  and  the  defendant  each 
received  an  equal  interest  and  benefit  in  the  land  purchased  of  Ayer, 
and  that  in  that  purchase  the  debt  was^  contracted,  in  part  discharge 
of  which  the  sum  was  paid,  of  which  to  recover  an  aliquot  part  this 
action  was  instituted.  Upon  the  authorities,  then,  by  reason  of  the 
equality  of  benefit  received,  the  intestate  became  liable  in  law  and 
equity  to  pay  one  half  of  the  debt  incurred  in  the  purchase.  The 
equality  of  benefit  imposed  on  tlie  intestate  the  duty  of  sustaining  an 
equality  of  burthen.  And  in  thus  paying  the  one  half  of  the  debt 
contracted  in  the  purchase,  he  would  pay  for  nothing  more  than  the 
one  undivided  half  of  the  land  purchased  of  Ayer;  for  nothing,  in 
fact,  beyond  the  land  which  he  purchased,  and  which  was  conveyed 
to  himself  by  Ayer's  deed. 

It  farther  appears  by  the  case,  that  the  plaintiflT  from  the  assets  of 
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the  estate  has  paid  about  one  tenth  part  of  the  sum  contracted  to  have 
been  paid  by  the  intestate  and  the  defendant,  instead  of  the  one  half 
thereof  which  the  intestate  was,  upon  every  principle  of  eqaity,  and 
by  law,  bound  to  pay. 

Upon  what  principle,  therefore,  either  of  reason,  justice  or  law,  can 
the  plaintiff  chiim  to  recover  of  the  defendant  for  money  paid  by  him 
as  administrator  upon  the  estate  of  the  intestate  for  the  use  of  the 
defendant? 

If  a-reppvery  be  had,  it  must  be  on  the  ground  of  an  implied 
promise  arising  upon  the  equity  of  the  case,  to  pay  money  which  the 
plaintiff  has  been  by  law  compelled  to  pay  for  and  on  account  of  the 
defendant 

The  Acts,  however,  as  we  have.seen,  show  no  such  payment  ibr 
the  benefit  of  the  defendant,  of  any  such  sum  of  money  which  the 
defendant  ought  to  pay,  as  between  himself  and  the  mtestate.  They 
in  fact  show  only  a  partial  payment  of  the  proper  debt  of  Abbot,  the 
intestate,  and  a  continuing  liability  of  Grover,  to  pay  the  balance  of 
the  half  of  the  debt  which  Abbot  was  bound,  and  if  alive  ought  to 
pay,  for  and  on  his  own  account,  as  well  as  his  own  proper  share. 

But  it  is  contended  that  the  creditors  of  the  estate  of  Abbot  have  a 
right  to  recover,  through  the  plaintiff  as  their  trustee,  although  Abbot 
himself  might  not  be  entitled  to  recover  if  he  were  living,  and  had 
made  the  payment  which  has  been  made  by  the  plaintiff.  We, 
however,  are  not  aware  of  any  principle  upon  which  it  can  reasonably 
be  held,  that  the  administrators  of  deceased  persons,  or  their  creditors, 
can  derive  greater  or  other  benefits  from  their  contracts  with,  or  the 
equitable  relations  in  which  they  may  have  stood  while  living,  to 
other  persons,  than  the  deceased  would  be  entitled  to,  if  siill  living. 

Upon  tlie  whole,  the  court  are  clearly  of  the  opinion,  that  there  is 
no  ground  upon  which  the  plainUff  can  maintain  this  action. 
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From  annexed  ffrieeg^  eonMiderable  deducHon$  are  made  for  ea$k  and  to  whoU* 
$aU  purckaoero, 

CHITTY'8  GCNBRAL  PRACTICE  OF  LAW.-4  Vols.— •  16.  •* The  prac- 
tice of  the  Law  in  all  its  dep^irtmenhi;  with  a  view  of  rights,  injaries,  and  re- 
m^ies,  as  ameliorated  by  recent  statotes,  rules  and  decisions ;  showing  the  best 
modes  of  creating,  pcrdctiiig,  securing,  and  transferring  rights;  and  the  best  . 
remedies  for  e?rrj  injury,  as  well  by  acts  of  parties  themseWes,  as  by  lep^al 
proceedings;  and  either  to  prevent  or  remove  injuries,  or  to  enforce  specific 
'reliefer  performance,  or  compenjiation;  and  showing  the  practice  in  arbitra- 
tions before  justices;  in  Courts  of  Common  Law,  Equity,  IScclesiastical  and 
Spiritual,  Admiralty  and  Courts  of  Apiieal.  With  new  practical  forms,  intend- 
ed as  a  court  and  cirruit^>nip::nion,  by  Joseph  Chitty,  Esq4  of  the  Middle 
Temple,  Barri^iter.**    In  four  volumes  of  near  a  thousand  pages  each. 

**  We  briefly  characterised  tliis  book  in  our  last  number  as  one  which  no 
legal  practitioner  ought  to  be  without;  a  more  minute  and  extended  examine* 
tion  of  it  (the  second  part  of  it  has  since  appeared)  has  amply  confirmed  that 
judgment  Valuable  as  are  Mr.  Chitty*s  former  labours,  and  highly  as  they 
are  appreciated  by  the  profession,  we  have  no  hesitation  in  expressing  our  con- 
▼iction  that  the  merits  and  usefulness  of  the  present  work  will  entitle  him  to 
claim  fh)m  them  a  double  debt  of  gratitude. 

**Oo  all  of  the!«e  subji'cts  the  author  has  left  little  information  to  be  desired, 
and  has  in  fact  brought  together,  in  one  shape  or  other,  almost  all  that  is  to 
be  found  in  the  two  first,  and  much  of  the  other  two  vt^umes  of  BUckstone, 
fHth  the  addition  of  the  Mubsequent  authorities,  and  of  an  almost  infinite  num* 
her  of  practical  hints  and  directions,  which  would  be  looked  for  in  tain  in  the 
works  of  any  other  elementary  writer. 

**  Here  tlien,  our  readers  will  admit,  a  wide  field  of  practical  and  valuable 
information  is  traversed,  and  we  can  safely  add,  with  a  Minute  and  patient 
accuracy,  without  which  its  very  extent  would  be  an  eviL**— X«ii^mi.  Law 
Magazine. 

**  Mr.  ChiUy*s  G«mera1  Practice  of  the  Law,  which  is  now  nearij  completed, 
and  of  which  the  first  three  part^  have  already  passed  into  a  second  edition,  a 
work  which,  says  its  author,  *  incorporates  the  result  of  ferty  years*  severe 
■tody  and  experience,*  will  be  a  great  accession  to  the  young  lawyer*s  library 
at  any  period  of  his  studios.  Its  plan  and  arrangement  are  very  comprehen- 
sive and  convenient 

**  It  is  the  only  work  of  modern  day,  that  really  presents,  as  it  nrofessea,  a 

connected  view  of  the  whole  system  of  the  pivil  administration  of  justice,  in 

every  department,  as  it  now  exists — and  is  therefore  well  calculated  to  become 

a  companion  to  Bhck!«tone*s  Com  nentaries.** — Warren^o  Law  SUedieo^  367. 

CH1T1T*8  GCNBRAL  PRACTICE— Vol.  4,  completing  the  work.    Treat- 

ing  of  Nfcw  TaiAij*  and  other  im{H>rtant  subjects.    99. 
DUNLAPS  PRACTI(/£  in  the  Supreme  Court  of  New  York  in  Civil  Actions, 
together  with  the  Proceedings  in  Krror,  in  3  vols.  8vo.    95. 

Extract  from  Mr.  Dunlap*<«  advertisement  **As  our  practice  is  in  the  nam 
founded  upon  that  of  the  English  (*0Mrts,  it  appeared  the  most  eligible  plan  to 
adopt  Sonne  English  system  of  tiiiH  branch  of  the  law,  as  the  foundation  of  the 
work.  None  seemed  better  cilciilatcd  for  the  purpose,  than  Mr.  TinD*s  *Fr0C- 
Hee  of  ike  Court  of  Kinpo*  Bmeh  and  Common  Pleao;^  by  an  adaptation  of 
which  to  our  own  modif  of  proceeding,  at  the  same  time  engrafling  upon  it  the 
materials  furnished  by  the  ntatutes,  rules  of  court,  and  judicial  decisions  of 
this  state,  this  treatise,'  as  far  as  regards  personal  actions,  has  in  great  mea- 
sure been  formed. 

**  In  the  Hrnt  volume  personal  actions  only  are  considered ;  in  the  second 
volume,  thr  same  division  of  the  subject  is  continued  and  completed,  including 
a  separate  ditcusiiion  of  tlic  action  of  Replevin.  Real  and  Mixed  actions  next 
fi>lkyw,  and  then  the  proceedings  in  Scire  Facias  and  Error.** 
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8MITH*S  PRACTICE  OP  CHANCERY.  •'A  TreatiM  on  the  Practice  of  tlie 
Coart  of  Cbaneerj.  Willi  en  Appendix  of  F»nH9  Vkd  Precedents  of  Coets; 
•dapud  to  ttie  laat  new  orders;  bj  John  Sidney  Smith,  of  the  Six  Clerk's 
Office" 

Second  edition^  with  oopions  notea  and  referenoea  to  all  the  jfaianean  deeu 
atent,  by  Domd  Orpktm,  Jr^  £$«/.    3  vols.    $6. 

**Of  Uie  Tarioaa  law  publications  thai  have  recently  taaoed  from  the  press,  we 
know  of  no  weak  of  greuter  import  aoce  to  the  legal  profcaeion,  than  the  one 
aboee  naoMd;  it-iblly  nieeta  tlie  demand  that  haa  long  eiiated  for  a  complete, 
accdrate,  and  eomprehonaiae  troatiae  upon  the  mloa  and  forma  of  practice  in 
coorta  of  equity.  Among  all  the  yaluablo  and  elementary  hooka-  upon  equity 
jorisprudenoe,  there  ciioiu*t  be  found  one  that  ia  capable  of  fblly  supplying  the 
place  of  the  work  before  ua — nor  acaroely  one  Uiat  cannot  better  be  dispenaed 
with  by  the  chancery  practitioner.  No  adicitor  Wb^  conaolta  his  own  con- 
venieiice  in  the  discharge  of  hia  proftaaional  dutiea,  ought  to  be  Vithoyt  ao 
faloable  an  anxiliary  to  hia  laboura  aa  8mith*a  Chancery  Praotioe.  » 

**l'hc  f  rrangement  of  this  work  ia  admirably  lucid  and  perapicuoua^^nd  gii^ 
a  very  full  and  comprehcnaivc  view  of  the  important  aobjeet  of  which  it  treats. 
In  addition  to  the  perfect  outline  it  ombracea  of  the  rules  and  prindiplea  of 
chancery  practice,  it  contains  all  the/annf  and  pree*d§nU  that  are  neceaaary 
to  be  obpeived  in  eqoKy  proceedinga,  and  alao  many  valuable  modern  prece- 
dents that  can  be  found  in  no  other  book.  On  the  whole,  we  think  4hat  Bir. 
Smith  b  entitled  to  the  thanka  of  the  legal  profeaaion,  for  thb  valuable  pub- 
lication, and  that  the  American  pnhliahera,  Meaara.  Nicklin  6l  Johnaoii  of 
Philadilphia,  deserve  the  gruteful  patrona^  of  the  bar  in  thia  oountry,  for 
the  aervice  they  have  rendered  it  by  publiahing  the  boautifiil  edition  of  thia 
work  that  han  just  issued  from  the  press.*'*-BatttJiiere  Pefrtol. 
1¥f»«TWORTIl  ON  EXEC  UTORS.  $2.  The  Office  and  Duty  of  Eiecutora. 
By  llieaiaa  Wcntworth.  With  the  aupplement  of  H.  Cursoo,  and  the  notea  of 
,  the  late  Sergeant  Wilaon  and  other  ediiora.  Firat  American  fbom  the  fimrteenth 
London  editioiu  reviacd,  and  the  authoriUea  brought  down  to  the  preseni  time, 
by  Henry  Jeremy,  Itarrister.  With  rcfbreneca  to  the  Engliah  Common  Law 
and  Eccieaiastical  Reporta,  and  lo  Ameriean  dsciaiona.  By  Edward  0.  Ingra- 
ham  EtK). 

Mr.  ToQer  in  hia  preface,  aaya:  **The  book  of  the  moat  distinguished  merit  on 
this  subject,  is  thsl  which  is  entitled  *The  Office  end  Duty  of  Executors;*  and 
which,  oltliough  it  bear  a  the  name  of  Thomaa  Wcntworth,  aa  now  generally 
aacribcd  to  Mr.  juvtice  Dodridge.** 

**It  is  no  undue  praise  to  aaaert,  that  it  is  worthy  the  pen  of  so  learned  an 
author.** 
GRESLEY*S  EQUITY  EVIDENCE.  $3  50.    A  Treatise  on  the  Law  of  Evi. 
dence  in  Courts  of  Equity.  By  Richard  Newcombe  Grealey  Esq.,  barriater  at  law. 

**  A  work  much  iMranted,  compiled  with  much  labour  and  rcaearch.*'— Z<en^oii 
Z^w  JUafuxine, 

•*This  is  one  of  the  best  Isw  books  which  has  been  recently  isaned  firom  the 
Eoglinh  press,  and  we  are  glad  that  it  haa  been  presented  to  the  profession  of 
our  country  by  mesns  of  an  Americsn  edition  aa  neat  aa  the  preaent  The 
aubject  is  of  growing  interest,  and  it  is  hanitted  in  a  way  which  will  at  once 
aasist  the  student,  and  give  aalisfaction  to  the  practitioner.  All  the  c&aea,  and 
the  principles  which  bear  upon  them,  are  faithfully  collected,  and  accompanied 
with  an  amount  of  commentarv  and  elementary  eiposition,  which  is  entirely 
unusual  in  English  trcstisca.  I'hcre  are  alao  many  useful  practical  hinta  and 
forma. — Amniean  JuriH^  Jmn,  lb38. 
WHITE'S  NEW  COLLECIION  of  Lawa,  Charters,  and  Local  Ordinancea  of 
the  govLTiimentsof  Grrat  Britain^  Frence  snd  Spain,  relating  to  the  concessions 
cf  l.ind  in  the  reiipective  colonies,  together  with  the  laws  of  Mexico  and  Tejpst 
on  the  aanio  subject  l*o  which  ia  prefixed,  judge  Johnson's  tranal&tion  of 
Azo,  and  Makuki/s  I.NariroTKa  or  nic  Civil  Law  or  SrAiN.  By  Joacph  M. 
White.  In  2  volumea.  $10. 
A  very  full  Jasordnent  of  Law  Boottofor  odU  &t  the  Unotit  prieeo^  hy 

T.  &  J.   W.  J. 
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